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Attorneys for Exergy Development Group of Idaho, LLC

BEFORE THE

IDAHO PUBLIC UTILITIES COMMISSION

IN THE MATTER OF A PETITION FILED )
BY AVISTA CORPORATION FOR AN )
ORDER DETERMINING THE OWNERSHIP)
OF THE ENVIRONMENTAL ATTRIBUTES )
("RECS") ASSOCIATED WITH A )
QUALIFYING FACILITY UPON PURCHASE)
BY A UTILITY OF THE ENERGY )
PRODUCED BY A QUALIFYING FACILITY )

)

CASE NO. AVU-E-09-04

EXERGY DEVELOPMENT GROUP
OF IDAHO'S SUPPLEMENTAL
FILING IN SUPPORT OF MOTION
TO DISMISS

COMES NOW, Exergy Development Group of Idaho, LLC (" Exergy"), by and

through undersigned counsel, and files this Supplemental Filing in Support Motion to

Dismiss Avista's Petition. This Supplemental Filing is made for the purpose of bringing

to the Commission's attention filings made by this Commission's Staff in prior dockets in

which the ownership of RECs was at issue.

Attached hereto are the Commission Staffs Comments in Docket Nos. IPC-E-04-

02 (Attachment 1) and IPC-E-04-06 (Attachment 2). In both dockets the Staff argued

that the Commission should not rule in favor of Idaho Power with regard to ownership of

RECs. As Staffs comments helped shape the Commission's ruling in those dockets,
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Exergy believes it would be useful to the Commission in this docket to review Staffs

position on this issue.

In Docket No. IPC-E-04-02 the Commission Staff made the following

recommendations, and conclusions:

In short there appears to Staff to be no hook that gives the Commission
jurisdiction over "environmental attributes," not under PURPA or federal law
(including the Energy Policies Act of 1992), and not under Title 61 of the Idaho
Code. 1

*****

Arguably what Idaho Power proposes is an impermissible "taking" of
property. The Fifth Amendment of the U.S. Constitution states, "nor shall private
property be taken for public use without just compensation." This provision is
called the "takings clause." Idaho Power requests a Commission Order granting
the utility by regulatory fiat a "right of first refusaL." It proposes no compensation
for that right.2

*****

Staff recommends that the Company's Petition for Declaratory Order be
denied. Alternatively, should the Commission determine that it has jurisdiction,
Staff recommends that the Commission issue a declaratory order stating that
mandatory purchases from QFs under PURPA do not convey ownership of any
marketable environmental attributes. Accordingly, any environmental attributes
... remain with the QF.3

In Docket No. IPC-E-04-16 the Commission Staff made the following Comments:

In the event, however, that the Commission determines that the issue of
environmental attributes has been squarely presented, Staff incorporates its
related comments filed in Case NO. IPC-E-04-02 as if expressly set forth herein
and includes as an attachment to these comments. In those attached comments,
Staff stated its belief that neither PURPA or other federal law (including the
Energy Policies Act of 1992) nor Title 61 ofthe Idaho Code gives the
Commission jurisdiction over environmental attributes. Staff recommended that if
the Commission determined that it has jurisdiction, that the Commission issue a
declaratory order stating that mandatory purchases from QFs under PURPA do

1 Comments of the Commission Staff Docket No. IPC-E-04-02 at pp. 6 - 7,

21dat p. 7.

31d. at p. 8.
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not convey ownership of any marketable environmental attributes. Accordingly,
Staff recommended that any environmental attributes remain with the QF. 4

Exergy does not know whether Staff plans to file formal comments in this

docket. Staff did file comments in Idaho Power's docket in which the utility sought to

retire or bank its RECs in which docket Staff opposed the Company's proposal. On

reconsideration of that docket Staff did not file comments or take a formal position,

furthermore Staff did not participate in oral argument in that docket. Therefore, given

the chance that Staff may not actively participate in this docket, it will be instructive for

the Commission to understand how the PUC's Staff has viewed the REC ownership

issue in past proceedings.

r3?
DATED this 3 day of June, 2009.

BY~~
Peter Rich rdson
RICHARDSON & O'LEARY PLLC
Attorneys for Exergy Development
Group of Idaho, LLC

"

4 Comments of the Commission Staff Docket No. IPC-E-04-16 at p. 4.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3rd day of June 2009, I caused a true
and correct copy of the EXERGY'S SUPPLEMENTAL FILING IN SUPPORT OF
MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION TO THE
IDAHO PUBLIC UTILITIES COMMISSION to be served by the method indicated below,
and addressed to the following:

Jean Jewell
Commission Secretary
Idaho Public Utilities Commission
472 W Washington Street
Boise ID 83702
Jean. jewelltCpuc. idaho.gov

( ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) Electronic Mail

Scott Woodbury
Deputy Attorney General
Idaho Public Utilities Commission
472 W. Washington Street
Boise, ID 83702
Scott. woodburytCpuc. idaho.gov

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) Electronic Mail

Ted Sorenson
Sorenson Engineering, Inc.
5203 South 11 th East
Twin Falls, ID 83404
tedtCsorenson. net

Dean J. Miller
Sagebrush Energy LLC
McDevitt & Miller LLP
PO Box 2564
Boise, ID 83701
joetCmcdevitt -miller. com

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) Electronic Mail

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

( ) Facsimile

( ) Electronic Mail

Dean J. Miller
Idaho Forest Group LLC
McDevitt & Miler LLP
PO Box 2564
Boise, ID 83701
joetCmcdevitt -miler. com

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) Electronic Mail
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Daniel E. Solander
Rocky Mountain Power
201 S. Main St, Ste 2300
Salt Lake City, UT 84111

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

( ) Facsimile
( ) Electronic Mail

Ted Weston
Rocky Mountain Power
201 S. Main St., Ste 2300
Salt Lake City, UT 84111

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

( ) Facsimile
( ) Electronic Mail

Scott Atkison
Idaho Forest Group Inc.
171 Highway 95 North
Grangeville, ID 83530
scottatCidahoforestg roup. com

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) Electronic Mail

David J. Meyer
Avista Corporation
1411 E. Mission Ave - MSC-13
Spokane, WA 99202

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
( ) Electronic Mail

Steve Silkworth
Manager, Power Supply

Avista Corporation
1411 E. Mission Ave - MSC-7
Spokane, WA 99202

Greg W. Said
Randy C. Allphin
Idaho Power Company
PO Box 70
Boise, ID 83707
gsaidtCidahopower.com
rallphi ntC idahopower. com

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) Electronic Mail

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
( ) Electronic Mail

Donovan E. Walker
Barton L. Kline
Idaho Power Company
PO Box 70
Boise, ID 83707
dwalkertCidahopower.com
bklinetCidahopower.com

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) Electronic Mail
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Data Req uest Response Center
PacifiCorp
825 NE Multnomah, Ste 2000
Portland, OR 97232
data reg uesttCpacificorp. com

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

( ) Facsimile

( ) Electronic Mail

Benjamin Ellis
Sagebrush Energy LLC
25 S. Willow Street
Jackson, WY 83001
Ben. ellistCsagebrushenergy. net

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

( ) Facsimile

( ) Electronic Mail

D'~mÚ'
Nina Curtis
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SCOTI WOODBURY
DEPUT ATIORNY GENRA
IDAHO PUBLIC UTILITIES COMMISSION
POBOX 83720
BOISE, IDAHO 83720-0074
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Street Address for Express Mail:
472 W. WASHIGTON
BOISE, IDAHO 83702-5983

Attorney for the Commssion Staff

BEFORE THE IDAHO PUBLIC UTILITIS COMMSSION

IN TH MATTER OF A PETION FIED BY )
IDAHOPO~RCOMPANFORANORDER )
DETERMG OWNRSHI OF TH )
ENVIRONMENTAL ATTRIBUTES )
ASSOCIATED WITH A QUALIFYNG )
FACILITY UPON PURCHASE BY A UTILITY )
OF TH ENERGY PRODUCED BY A )
QUALIFG FACILITY. )

)

CASE NO. IPC-E-04-2

COMMNTS OF THE
COMMSSION STAF

COMES NOW the Sta of the Idaho Public Utilities Commssion, by and though its

.attorney of record, Scott Woodbur, Deputy Attorney Genera, and in response to the Notice of

Petition for Declaratory Ru1ing, Notice of Modified Procedure and Notice of Cornent/otest

Deadlne issued on Febru 20, 2004, submits the following comments.

On Februar 5, 2004, Idaho Power Company (Idaho Power; Company) fied a

Petition with the Idao Public Utilities Commssion (Commission) requestig an Order

determg ownership of the marketale "environmenta attibutes"l associated with a PUR A

quaifyg facilty (QF) when Idao Power enter into a long-ter, fied rate contrt to

purchase the energy produced by tht QF. Reference IDAPA 31.01.01.10L

1 Idao Power does not define "environmental attbutes." A good defmition is included in a whit paper prepar

by the Energy Trut of Oregon Inc._Green Tag Ownershi and Disposition (September 17, 2003). See attched
"Appendi A."
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Background

In June 2003, the Federal Energy Reguatry Commssion (PRC) received a

Petition for Declaratory Order frm PUR A QFs seekig FERC interrettion of its avoided cost

rues under PUR A. Specficay, Petitioner sought an Orer declarg that avoided cost

contracts entered into pursut to PUR A, absent express proviions to the contr, do not

inerently convey to the purchaing utility any renewable energy credits (RECs) or similar

tradble certficates. It was the contention of Petitioner tht the power purchase price tht the

utility pays under such a contract compenates a QF only for the energy and capacity produced

by that facility and not for any envionmenta attbutes associated with the facility. Reference

FERC Docket EL03-133-0oo.

In an Order issued on October 1, 2003 (l05 FERC' 61,004), FERC granted the

Petitioners request for a declaratory order, to the extent that the petition asked the Commssion to

declare tht Commssion's avoided cost reguations did not contemplate the existence ofRECs

and that the avoided cost rates for capacity and energy sold under contracts entered into pursuat

to PUR A do not convey the RECs, in the absep.ce of an expressed contrtu provision.

FERC's Order made the followig specific fidings:

19. Section 2IO(a) of PURA requi the Commssion to prescribe rues
imposing on electrc utilities the obligation to offer to purchase electrc
energy frm QFs. Under Section 210(b) ofPURA, such purchaes must
be at rates that ar: (1) just and reaonale to electrc consumers and in

the public interes; (2) not discritory agaist QFs; and (3) not in
excess of the increenta cost to the electrc utility of alterntive electrc
energy. Section 2IO(d) ofPURPA, in tu, defines "incrementa costs of
alternative electrc energy" as "the cost to the electrc utilty of the

electrc energy of which, but for the purchases from (the QF), such utiity
would generte or purchase from another source."

20. The Commssion implemented the purchase obligations set fort in
PURA in Section 292.303 of its reguations, 18 CFR § 292.303(a)
(2003), which provides:

Each electrc utility shal purchae in acordace with Section 292.304,
any energy and capacity which is made available from a qualifyig
facility. . . .

Section 292.304, in tu, requies that rates for purchass shall: (1) be just
and reasonable to the electrc customer of the electrc utility and in the
public intert; and (2) not discate agaist quag cogeneration
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and smal power production facilties. 18 CFR § 292.304(a)(1) (2003).
The regulation fuer provides that nothg in the reguation reuies any

electrc utility to pay more th the avoided costs for purchases. 18 CFR
§ 292.304(a)(2) (2003). "Avoided costs" is defied as the "incrementa
costs to an electrc utilty of electrc ener or capacity or both which, but
for the purhase from the quaifying facilty or qualifyg facilties, such
utility would generate itself or purchas from another soure." 18 CFR §
292.101(b)(6) (2003).

21. Section 292.304 sets fort what factors are to be considered in

determng avoided costs. See 18 CFR § 292.304(e) (2003). The
factors to be considere include:

(1) The utiity's system cost data;

(2) The availability of caacity or energy from a QF durg the
system daly and seaon pea periods;

(3) The relationship betwee the availability of energy or capacity
from the QF to the abilty of the electrc utilty to avoid costs; and

(4) The costs or savings resultig from varations in line losses frm
those that would have existed in the absence of purchases frm
theQF.

22. Signficantly, what fator is not mentioned in the Commssion's
reguations is the envionmental attbutes of the QF sellig to the utility.
Ths is because avoided costs were intended to put the utility into the
same position when purchasing QF capacity and energy as if the utilty
generted the energy itself or purchased the energy from another soure.
In this regard, the avoided costs tht a utility pays a QF does not depend
on the type of QF, i.e.. whether it is a fossil- fuel-cogenertion facilty or a
renewable-energy small power production facilty. The avoided costs

rates, in short. are not intended to compensate the QF for more th
capacity an energy.

23. As noted above. RECs are relative recent creations of the states. Seven
states have adopted renewable portolio standads tht use unbundled

RECs. What is relevant here is that the RECs are created by the states.
They exist outside the confes of PUR A. PUR A thus does not
address the ownerhip of RECs. The contrcts for sales of QF capacity
and energy, entered into puruat to PUR A. liewise do not control the
ownership of the RECs (absent an express provision in the contrct).
States, in creatig RECs, have the power to determine who owns the REC
in the intial instace. and how they may be sold and traded; it is not an
issue controlled by PUR A.

COMMNTS OF TH
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24. We thus grt Petitioners' Petition for Declartory Order, to the extent
that they ask the Commssion to declare tht contracts for the sale of QF
capacity and energy entered into purt to PUR A do not convey
RECs to the purchaing utility (absent an express provision in a contract
to the contrar). Whle a state may decide tht a sale of power at

wholesae automatically tranfer ownership of the state-created RECs,
that reuiement mus fid its authority in state law, not PUR A.

Petition for Declaratory Rulig

Regional organizations, Idaho Power contends, exist to facilitate green energy

transactions from resoures that have been certfied as gren energy compliant by those

organzations e.g., Bonneville Envirnmenta Foundation (BEF). These entities issue trdable

"green tags" to certfied renewable energy producer. Green tags are also known as green
cerificates, renewable energy credts (RECs) and trdale renewable cerficates (TRCs). A

gree tag represents the envinmental and other non-power attbutes associated with 1

megawatt hour (M) of electrcity generted frm a renewable resource. Some of the QFs

from whom Idaho Power anticipates mag purhaes in the futue, the Company contends,

have indicated an intention to obta maketable green tags as a rest of enterig into contracts

with Idaho Power. Green tags avoid the nee to package the electrcity with its envionmental

attbutes. The tags provide a way in which to "unbundle" the envionmental attbutes from the

electrcity and pennt the sale of the environmental attbutes of renewable generation separately

from the electrcity generated. In effect, the Company states that green tags are a curency th

can be traded to individuas and entities wishig to support "green" energy. Example: Idao

Power Schedule 62_Green Energy Puhase Progr (Case No. IPC-E-OO-18, Order

No. 28655).

Referencing the foregoing FERC Order, Idao Power states that FERC suggested

that individua states may decide ownership of the green tags. As a result, the Company seeks

guidance from the Coimssion as to ownerhip of potentialy marketable cerficates in Idaho.

Idaho Power contends tht in Idao, a utility and its customers confer additional

value on QFs by virte of the long-ter, levelized, fied rate contracts tht the utilty enters into

with the QFs. That value, it asser, is in addition to the avoided costs paid to the QFs for the

energy produced. Vesting the utility with some ownership interest in the green tags, it states,

would remunerte the utility for the additional value conferd to the QFs. The QF position, the
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Company reresents, is tht QF ownerhip of the green tags provides the incentive they need to

invest in the production of energy from a renewable resource. They asser tht the sale of the

green tags associated with the generation of green power compensates the QF with the facilty's

envionmental attbutes and rewards the additional risks asociated with the investment in and

the design and operation of a renewable energy resource plant.

In ths Petition, Idaho Power Company requests a declaratory order from the

Comnssion clarfYng ownership of these green tags. The "respetive arguents" of the

Company an QFs ar presented in the Company's Pettion.

Despite Idaho Power's interst in owng the green tags, the Company acknowledges

that retention of those tags by the QF developer may encourage the development of additional

green energy resources in Idaho without the need to increase energy purchase prices. Given the

heightened public interest in the development of new renewable resources, Id. Power

respectflly recommends that the Commssion detere that the developers of such generon

facilities receive ful ownerhip rights in any green tags issued to them conditioned upon the

requirement that the QF developers who quafy for green tags and from whom Idao Power

purchases energy grant the Company a "right of first refual" to purchae those tas.

Staff Analysis

Idaho Power has requested a Commssion Order deterning ownerhip of the

marketable "envionmenta attbutes" associated with the sale of renewable energy frm a

PUR A quafyg facility to Idao Power. The Company acquiesces to the ownershp of

envionmenta attbutes being confrmed as belongig to the developer but requests a "right of

first refusal" should the developer choose to sell. In Idao the environmental attbutes of

renewable power are generally referd to as "green tas." Reference Idao Power Schedule 62,

Gree Energy Purchase Program (Case No. IPC-E-OO-18, Order No. 28655). The Compay's

Gree Energy Program is a voluntar progr for customer. Idaho Power was not require by

the State or any regulatory authorty to offer the Program.

Sta contends that the intial question before the Commssion is one of jursdiotion.

Does the Commssion have the statutory authority and jursdiction to determne who owns the

"environmenta attrbutes" associated with a QF project tht request a PURP A contrct and

proposes to sell capacity and energy to a reguated utility? If PUR A and FERC rues do not

address and do not require a QF developer to sell "envionmenta attbutes," to the purhaing
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utility can the Commssion in its implementation of PUR A restrct their sale to other pares? If

the Commission has the authority under PUR A, should it restct their sale? Can the

Commssion require as a PURP A contract condition tht a QF grt a purchasing utility a ~~right

of first refusal" to purchas the "Green Tags" associated with the QF facilty?

It is well settled tht the Idaho Commssion is a creatue of statute and derives its

genera authority vis-à-vis electrc utilities frm Title 61, Idao Code. Under State Law, the

Commssion has authority over retail electrc serce. Wholesale power transactons are

regulated by the Federal Energy Regulatory Commssion (PRC). The Federal Power Act

defines "sale at wholesale" as any sale to any person for resale. 16 U.S.C. § 824(d). Therefore,

all QF sales to an electrc utility are wholesale tranactions. Under federal authority, i.e.,

PUR A and the implementig reguations of PERC, the Idaho Commssion has the authority to

set avoided costs, to order elecc utilities to enter into fixed ter obligations for the wholesale

purchase of energy from qualg facilties and to implement FERC rules regarding such

purchases. PURPA Sections 210, 2lO(a), 210(f); 16 U.S.C. §§ 824a-3, 824a-3(a)(f); accord:

Afton Energy, Inc. v. Idaho Power Company, 107 Idao 781 (1984). FERC in the Orer cited by

Idao Power in its Petition (105 FERC' 61,004) states tht the contract sale ofQF capacity and

energy entered into pursuant to PUR A does not convey renewable energy credits (RCs) to the

purchasing utility (absent an express provision in the contract to the contrar). FERC notes tht

RECs ar relatively recent creations of the States and suggesd that "States, in creating RECs,

have the power to determe who own the REC in the intial inance, and how they may be sold

and traded." "It is not," FERC sttes, "an issue controlled by PURPA." Sta notes that Idao is

not a State that ha estalished a reewable energy portolio standard for electrc utilities. Nor is

it a State that ha by legislation. created gree certficates, green tags, renewable energy credits

(RECs) or tradable renewable certficates (TRCs) or established a market for same. Nor also is

Idaho presently a state that has provided tax incentives or credits for the development of

renewable energy.2 In short, there appea to Staf to be no hook that gives the Commssion

2 Staff notes the followig bils introdued in th 2004 Idao legilative session:

Idaho HB 760 - Income ta credt (capital investnnt)/altertive energy;

Idaho HB 761- Income ta credit (generation)/altertive energy;
Idao HB 827 - Alterntive ene/sales ta exemption (eqment/supplies).
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jursdiction over "environmenta attbutes," not under PURA or federa law (including the

Energy Policies Act of 1992), and not under Title 61 of the Idao Code.

The avoided cost rate methodology in Idao does not include an adder for

"environmenta attbutes" associated with QF renewable energy. Envionmenta attbutes are

not an identified factor afectng rates for purhases. 18 C.F.R. § 292.304. Under PURPA, the

avoided cost is the utiity's avoided cost. It is the incrementa cost to an electrc utility of

electrc energy or capacity or both which, but for the purhase from the quafyg facilty the

utility would generate itself or purhase from another source. 18 C.F.R. § 292.101(b)(6). In the

context ofPURA wholese tractions, FERC has bared state commssions frm estalishing

different wholesale prices for otherise qualfied cogenertion or small power production

facilties. 18 C.F.R. § 292.304(a)(ü). Accordngly, contract for renewable resources canot be

at a higher price th for non-renewable resources, nor can the requiements of contrt be

different. Discrition either diectly or indirectly is not pertted.

Arguably what Idaho Power proposes is an impermssible ''takg'' of propert. The

Fift Amendment of the U.S. Constution states, "nor shal private propert be taken for public

use without just compensation." Ths provision is called the ''tings clause." Idao Power

requests a Commssion Order granting the utility by reguatory fiat a ''rght of fist refusaL." It

proposes no compensation to the QF for the right. Electrc utilty purhaes of energy and

capacity from PURA QFs are mandatory. 18 C.F.R. § 292.303 (a). The envirnmen.ta

attbutes associated with renewable QF projects are curntly separate frm the capacity and

energy sold to Idao utilities. They are not bundled together as a matter of law. Nor is the cost

to purchase environmental. attbutes included in an Idaho utility's avoided cost. To the exten.t

those attrbutes have value and provide additional developer incentive, Sta believes they should

remain with the developer. At this tie, no arguent has been advanced nor authority cited to

justfy or require plaing any regulatory restrction by ths Commission on their ownerhip.

By way of aside, it is unclear from the Company's Application why Idao Power

would purchase the tags of a QF that it ha contrcted with. The purhae of tags is not

mandated by any state, federal or reguatory requiement. The Company should not be peritted

to use such tags to satisfy its Tarff Schedule 62 obligations. Cutomers parcipating in

Schedule 62 are payig a preium to promote the development of renewable energy. The

purchae of QF green tags by Idaho Power does not promote the development of any addtional
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renew abIes by the Company. The purchae of QF renewables is aleady mandatory. The

purchase price of gren tags only increases the cost to the Company of QF energy.

RECOMMNDATIONS

Staf recommends tht the Company's Petition for Declaratory Order be denied.

Alternatively, should the Commssion detere that it has junsdiction, Sta recommends tht

the Commssion issue a declaratory order statig tht mandatory purhases from QFs under

PURA do not convey ownerhip of any marketable envinmental attbutes. Accordingly, any

environmental attbutes associated remai with the QF. Staf fuher recmmends tht the

Commission deny the Company's proposal to requi tht QF developers from whom Idao

Power purchases energy grant Idao Power a "right of first refusal" to purhae the

environmenta atbutes associated with the QF facilty.

RESPECTFLY submitted ths /~ day of March 2004.

Scott D. Woodbur
Deputy Attorney Geeral

VldI:IPE0402_sw2
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APPENDIX A

Energy Trust Green Tag Definition

"Environmental Attrbutes" means any and all crtits, benefits, emissions reductions, offts,
and allowances, howsover entitled, resulting from the avoidae of the emission of any ga,
chemical, or other substnce to the air, soil, or water attbutable to the Specifed Resorce,
which are deemed of value by a Gree Tag purchaser. Environmental Attributes ¡ndude but
are not limited to: (I) any avoided emissions of polut to th air, soil, or water sum as

(subject to the foreging) sulfur ox.ides (SOX), nitroge oxides (NOx), carbon mooxide
(CO), and other pollutnts; (2) an avoided emissions of carbon dioxide (C02), methane

(CH4) , an other grenhouse gaes (GHGs) that have been determined by the United

Nations Intergovernmental Panel on Climate Change to contribute to the actul or potential

threat of altering the Ea's climae by trpping heat in the atosphere: and (3) the Gren
Tag Reporting Rights to these avoided emissions. Subject to the foregoing, Environmenta
Attibutes do not include any energ, capacity, reliabilit, or other power attributes fr

th Specified Resource nor prouction ta credits or certin other financial incentiv
exsting no or in the futre associated With the construction or operation of the Specifed

Resource.

"Green Tag" means the Environmental Attributes associated with the poer generate from
the Specifed Resource, together with the Green Tag Reporting Rights asociated thereto.
One Green Tag represents the Environmentl Attributes made available by the generan
of I MWh from the Specified Resource.

"Green Tag Reporting Righ(s)" means the right of a Green Tag purchaer to report

ownerhip of Green Tag in compliance wit federal or state Law, if applic:e. anc to a
federal or stte agency, or other paies at the Green Tag purchaser's discreon, and

include those accruing under Section I 60S (b) of the Energ Policy Act of 1992, or under any
present or fure domec, international, or foreign emissions trading pro.
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SCOTT WOODBURY .
DEPUT ATTORNY GENERAL
IDAHO PUBLIC UTILITIES COMMISSION
POBOX 83720
BOISE, IDAHO 83720-0074
(208) 334-0320
BARNO. 1895
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UTiL TIES COt1MlSSION

Strt Address for Express Mail:

472 W. WASHIGTON
BOISE, IDAHO 83702-5983

Attorney for the Commssion Sta

BEFORE TH IDAHO PUBLIC UTIITIES COMMSSION

IN THE MATTER OF THE APPLICATION OF )
IDAHOPO~RCOMPANFORAPPROVAL )
OF AN AGREEMENT FOR SALE AN )
PURCHASE OF ELECTRIC ENERGY )
BETWEENIDABOPOWERCOMPAN AN )
THE J.N. SIMPLOT COMPAN. )

)

CASE NO. IPC-E-04-16

COMMNTS OF THE
COMMISSION STAF

COMES NOW the Staf of the Idao Public Utiliies Commssion, by and though its

Attorney of reord, Scott Woodbur, Deputy Attorney General, and in response to the Notice of

Application, Notice of Modified Procedure and Notice of Commentlrotest Deadline issued on

July 22, 2004 submits the followig comments.

BACKGROUN

On June 25, 200, Idao Power Company (Idaho Power; Company) filed an Application

with the Idao Public Utilities Commission (Commission) requesting approval of a Fir Energy

Sales Agreement between Idaho Power and J.R. Simplot Company (Simplot) dated June 18,

2004 (Agreement).

Simplot curntly owns, operates and maitains a 15.9 MW cogenertion facilty

(project) at its industral site near Pocatello, Idaho. The project is a qualified cogeneration
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facilty under the aplicable provisions of the Public Utility Reguatory Policies Act of 1978

(pURA).
As reflecte in the Compay's Applicaon, the Simplot project is curently

interconnected to Idao Power and is sellg energy to Idaho Power as a Quaifyg Facilty (QF)

in accordace with a Fir Energy Sales Agreement dated Janua 24, 1991 (Order No. 23552)

and as subsequently amended on November 30, 1993 (Order No. 25353) and Februar 23, 2001

(Order No. 28730), and by two letter Agreements signed by the pares that extended the term of

the 1991 Agrent to Februar 29,2004.

On Marh 5,200, Idao Power filed an Application with the Commssion reuesting

approval of a Fir Energy Sales Agreement between Idao Power and Simplot dated

Februar 19, 2004. Reference Case No. IPC-E-04-7. Subseuent to intial Notice of Application

and Modified Procedure, and followig the filig of Staff and Reply Comments, Idao Power

requested tht its Application be withdrawn. Reference Commssion Order No. 29503, May 27,

2004.

Under the terms of the newly submitted Agrement, Simplot ha elected to contract with

Idaho Power for a one-year ter. The Agrement contas non-levelized published avoided cost

rates established by the Commssion for energy deliveres less than 10 MW (Order No. 29391)

for a contrt year Marh 1,2004 though Februar 28,2005. The Agreement will "evergreen"

or automatcally renew from year-to-year uness ternated. Agreement § 5.3. Idaho Power will

pay the published, less th 10 MW non-levelized non-fueled energy price in accordace with

the Commssion Order in effect as of Marh 1st of each contract year.

The submitted Agreement, the Company staes, is simlar in many respects to recent QF

contracts between Idaho Power and Tiber Monta LLC (iC-E-03-1), and United Materals of

Great Falls, Inc. (IPC-E-04-1).

Agreement § 24 provides that the Agreeent will not become effective until the

Commssion ha approved without chage all the Agreeent terms and conditions and declared

tht all payments to Simplot tht Idao Power makes for purchases of energy wil be allowed as

prudently incured expenes for ratemakg purses. Should the Commssion approve the

Agreeent, Idao Power intends to consider the effective dae of the Simplot Agreement to be

Marh 1,2004.
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ANALYSIS

Ths contrct íncludes sever provisions that mae it unique from some prior Idaho

Power contracts. Staffwill discuss each of these unique provisions, but will not discuss those

provisions tht are common to QF contracts tht have been previously approved by the

Commssion.

10 MW Size Limit
The Company in ths Agreement defies energy delivered to Idao Power exceeding

10,000 kW ín a síngle hour as "Inadverent Energy." Agreement § 1.9. As reflected ín the

Agreement, Simplot does not íntend to genere and deliver Inadvertent Energy. If Simplot

accidentally generates and delivers Inadverent Energy, Idao Power will not purchase or pay for

Inadverent Energy. Ths contrct provision effectively limits Simplot to a capacity of less than

10 MW; the curent theshold for deterning availabilty for published avoided cost rates. Staff

support ths contract provision.

Seasonalizatn of Rates

As àn íncentive for Simplot to deliver energy to the Company durg times when it is of

greater value to Idao Power, the Company has refined the seaonalization of rates to coincide to

the month ín which Idaho Power has identified actual energy needs and perods of higher

demands. Reference Agreement § 6.2. The months chose to represent each seaon are the

same as those ín the recently approved Renewable Energy ofIdaho contrt (iC-E-04-5). Staff

believes that the refmement of months with each seasn as reflected ín ths contrct is

appropriate.

Wair of Environmental Attriutes

As reflected in Agreement § 8.1, Idaho Power states that it waives any clai to

ownerhip of Envionmenta Attbutes. Envinmental Attbutes include, but are not limited to

green tags, green cerficates, renewable energy credts (RCs) and trble renewable

cerficates (TRCs) diectly associated with the production of energy from the Simplot project.

Notig the Commission's languge regardíng Envionmenta Attbutes ín Case No. IPC-E-04-2,

Order No. 29480, Idao Power states that it is willng to waive any legal rights to the

Envinmental Attrbutes if the Commission is willíng to provide the Company with reaonable
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asurce tht the Company will not be penaized in a futue revenue requiement proeedig for

havig agreed to forego any ownerhip interest or right in the Environmental Attbutes. By

filing ths Agreement, including the languge in Arcle 8, Idao Power states tht it is presenting

the Commssion with a real case or contrversy and, therefore, the lack of ripeness identified by

the Commssion in the declaratory judgment action is not present in ths case.

Despite representaons of the Company to the contr, Sta believes tht ths case does

not prent the question of ownership of Envionmenta Attibutes. Simplots cogeneration

project ha been generating since 1991. Whle its power saes Agrement is new, Simplots

cogeneration project and whatever envionmenta impacts it may have, either positive or

negative, are not new. Thus, Sta contends tht no one would be willing to pay now for 44green

tags" or other envionmenta attbutes for which they have been enjoying the benefits for nearly

15 year. Becaus Simplots cogeneraton project would contiue to generate regardles of

whether there ar envinmenta atbutes associated with the project, Sta believes tht the

project's envionmenta attbutes would have litte or no maketable value. Furerore, Staf

questions whether the energy frm the Simplot projec could be certfied as 44gree" under any

certfying organtion's criter and wheter the project even possesses any envionmenta

attbutes with value as gree tags, green ceficates, RECs or TRCs.

In the event, however, that the Commssion deteres that the issue of environmental

attbutes ha been squårely presented Staf incorpoi:ates its related comments filed in Case No.

IPC-E-04-2 as if expressly set fort herein and includes sae as an atthment to these

comments. In those atthed comments, Staf stated its belief that neither PUR A or other

federal law (includig the Energy Policies Act of 1992) nor Title 61 of the Idao Code gives the

Commssion jursdiction over envionmenta attbutes. Staff recommended that if the

Commssion deterned tht it ha jursdction, tht the Commission issue a declaratory order

stati that mandatory purchases from QFs under PUR A do not convey ownership of any

marketale envionmenta attbutes. Accordigly, Sta reommended that any environmenta

attbutes remai with the QF.

"Evergreen" Provision

The Agrement will "evergrn" or automatically renew frm yea-to-year uness

termated. Agreement § 5.1. Because the Agreement conta an avoided cost rate that is based

on a one-year contrct lengt, Stahas no objecton to the 44evergreen" provisions in the
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proposed contract. The one~year term also obviates the need for the "de-regulation" termination

option tht Idao Power has sought to include in other pending QF contracts and that is one of

the issues in Case No. IPC-E-04-0811 0 curently befor the Commssion.

Energ Purchases Subsequent to Contr Expiration on December31, 2003

Idaho Power requests Commssion approval of energy purchased from Simplot in

Janua and Febru 2004 pursuat to letter agreements dated December 22, 2003 and

Janua 30, 2004. The lett reflect tht the expiron of the Commssion approved agreement

(Janua 24, 1991) and associated amendments (Nov. 30, 1993; Feb. 23, 2001) was

December 31, 2003. The C~mpany recites in the extension letters that the paries were engaged

in diligent contract negotiation for a new QF fi purchase power agrement and by letter

agreements the pares wer extending the exiron date of the Commission approved

agreement to Febru 29,2004. The extension agreements were submitted under the signatue

of Randy Allphi Contrt Admtrator for Idaho Power. For purhases made subsequent to

the leter agreeents, Idao Power states that it intends to consider the effective date of the

Agreement to be March 1, 2004, and requests tht the Commssion declar all payments it makes

to Simplot for puthases of energy will be allowed as prudently incUled expenses for

ratema.ng puroses.

Sta contends that extension of the expirg PUR A contract was a signficant chage or

modfication that requied Commssion approval. No Commission approval of the extension

agrment was requesed. As par of its unfied reguatory scheme in implementig PUR A, the

Commission ha long requied that signed power purhase contracts be presented to it for

review, approval and lock-in of avoided cost rates. The paries canot by letter agreement

deprive the Commssion of its raemakg authority under PUR A and Idaho Code § 61-502 and

61-503 or relieve the utility of its obligations under Idaho Code § 61-307. Siiìlarly, the paries

should not seek retactive approval of a new contract with an effective date more th five

months pas.

Although the Company neither sought nor obtaed Commssion approval of the contract

extension perods, Sta remmends tht the purhases of energy in Janua and Februar 2004

be treated for ratemakg puroses as a purchase mandated under PUR A because the rates paid

by Idaho Power durg the months of Januar and Februar 2004 were less than the curent '

published avoided cost rates for those sae months. Sta also reluctantly recommends tht the
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Commsion approve the Agreement's March 1,2004 effective date. In makg ths

recommendation, Sta acknowledges tht under the Company's PCA mechasm, PUR A costs

are recovered at 100% and non-PUR A costs° ar subject to a 90/1 0 sharg. Staff recommends

that Commssion encourage the Company to manage its PUR A contract portolio and expirng

contrts in a more vigilat and respnsible maner.

RECOMMNDATIONS

Sta recommends approval of the Agreement as submitted.

Respectively submitted ths /~,. day of Augut 2004.

Technca Staff: Rick Sterling
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