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BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION
  ARIZONA PUBLIC SERVICE COMPANY  

v.

  IDAHO POWER COMPANY 


)

)

)
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)

)
DOCKET NO. EL99‑44‑003



INITIAL BRIEF OF THE

IDAHO PUBLIC UTITILITIES COMMISSION


Pursuant to Rule 706 of the Rules of Practice and Procedure and the procedural schedule adopted in this proceeding, the Idaho Public Utilities Commission (“IPUC”) submits its Initial Brief.  

STATEMENT OF THE CASE

On March 3, 1999, the Arizona Public Service Company (“Arizona”) filed a complaint pursuant to Section 206 of the Federal Power Act against the Idaho Power Company (“Idaho Power”).  Arizona alleged that Idaho Power improperly denied its request for 150 MW of firm, point-to-point transmission service based on what it alleged to be an improper calculation of Idaho Power’s Available Transfer Capability (“ATC”).
  

This complaint originated with Arizona’s July 30, 1998, request on Idaho Power’s OASIS for a total of 200 MW of firm point-to-point transmission service for an eight year term to begin October 1998.  That request originally consisted of 100 MW of service from Washington Water  Power Company’s Lolo substation  to Idaho Power’s Borah/Brady substation 

(subsequently increased to 150 MW) and 100 MW of transmission service from the Bonneville Power Administration’s LaGrande substation to Idaho Power’s Borah/Brady substation.  APS-2; S-1 at 3.  Only the 100 MW transmission request from Bonneville Power Administration’s LaGrande substation to Idaho Power’s Borah/Brady substation is the subject of the Arizona complaint.  Idaho Power claims it doe not have ATC over the Brownlee-East Path to accommodate Arizona’s request.

The Idaho Power transmission system was designed to provide sufficient transmission capacity to integrate Idaho Power’s generation resources with its load and to meet Idaho Power firm wheeling obligations.  IPC-1 at 6:5-15; IPC-2.   There are three main generation resources on the Idaho Power system.  Those generation resources are located on the western and eastern ends of its system with its load primarily in the middle.  More particularly, Idaho Power uses four 230 kV Brownlee Boise lines to move power from its western resources to its load.  Id.  Its Jim Bridger thermal generation is located in the east and that generation is delivered to Idaho Power load through three 345 kV Jim Bridger lines. Id.  Idaho Power’s Valmy thermal generation is located in northern Nevada on the Sierra Pacific Power Company system.  In the center of its transmission system (Midpoint substation) a 345 kV line from the south integrates Valmy thermal generation.  Id.  

The service requested by Arizona would utilize the transmission path known as the Brownlee East Path and cross the so-called Brownlee-East constraint.  The Brownlee East Path extends from Lolo, Idaho, to the Brownlee switchyard on the Oregon-Idaho border, then south from Brownlee to the Brady/Borah interconnection.  Idaho Power interconnects with Washington Water Power Company at Lolo and with PacifiCorp at Brady/Borah.  The Brownlee-East constraint is the combined simultaneous capability of seven circuits – the four Brownlee Boise Bench 230 kV lines, the 138 kV Oxbow-McCall line, the 138 kV Quartz-Ontario line and the 500 kV Midpoint-Summer Lake line.  IPC-1 at 7: 6-12.  Idaho Power relies heavily on transfers through the Brownlee-East to meet its obligations to provide service to its native load.   Id.

When Idaho Power received Arizona’s original request, it had no ATC on the Brownlee-East Path and this was reflected on its OASIS.  IPC-1 at 8: 16-18.  Idaho Power’s total obligations over the Brownlee-East Path had exceeded its capacity since a series of region-wide blackouts that had occurred in the western United States in 1996.  IPC-1 at 8:1-4.  More specifically, “over two million customers in fourteen (14) western states lost power due to an outage originating on the Jim Bridger system which caused a loss of two Bridger generators and a collapse of the transmission east of Brownlee.”  Id.  This was a significant event with important consequences for Arizona’s request.  As a result of this event and to prevent its recurrence, the transfer limit for the Brownlee-East constraint was reduced by 550 MW which created a transmission capacity deficiency in serving native load and other firm obligations over Brownlee-East.  IPC-1 at 8:4-8.

Arizona’s request was the first request under Idaho Power’s tariff in which the customer requested Idaho Power to study how it could increase the Brownlee-East capacity in order to provide the requested service.  IPC-1 at 8:19-22 and 9:1-3.  Idaho Power submitted a facilities study agreement to Arizona designed to study whether Arizona’s request could be accommodated by upgrading or expanding Idaho Power’s existing system.  Arizona executed that agreement on October 23, 1998.  APS-3.

Initially, Idaho Power thought it could accommodate Arizona’s request through certain remedial actions.  IPC-1 at 9:17-22 and 10:1-2.  Apparently, Idaho Power indicated to Arizona that it would be able to provide 150 MW of service for summer 1999 and 100 MW of service for summer 2000 by adding a new capacitor bank at the Boise Bench substation and using various other remedial action schemes (RASs) over the Lolo to Brownlee path. These became known as the RAS/Shunt Capacitor Project.  

In November 1998, Idaho Power informed Arizona that loopflow on its system had increased in the summer 1998.  It documented these needs in the Brownlee East Facilities Study.  APS-42.  

Significant changes in loopflow through the Idaho Power system occurred during the summer of 1998.  During July the system experienced an average adverse clockwise flow of 200 MW with 350 hours exceeding that value. . . .  During some of the peak load hours, adverse loopflow was in excess of 800 MW.  This is a significant change in loopflow (previous year averages were 200 MW counter-clockwise).

APS-42 at 5.  Based on this loopflow analysis, Idaho Power concluded it was required to reserve a 200 MW transmission reserve margin or TRM.  Moreover, Idaho Power found that it needed a 330 MW reservation for planning and operating reserves (Capacity Benefit Margin) to be available to meet native load and firm commitments.  Therefore, it concluded that it had a capacity deficiency even with completion of the RAS/Shunt Capacitor Project and informed Arizona in January 1999.  Id.

Arizona disputed Idaho Power’s analysis and filed a complaint with the Federal Energy Regulatory Commission (“Commission”) on March 3, 1999.

On June 17, 1999, the Commission issued an order setting a portion of Arizona’s complaint for hearing, denying its complaint in part and establishing hearing and settlement procedures.
  Relevant to this proceeding, the Commission set two issues for hearing: (1) whether Idaho Power’s claimed 200 MW transmission reliability margin (“TRM”)
 was reasonable; and (2) whether Idaho Power’s calculation of its 330 MW capacity benefit margin (“CBM”)
 requirement, a second component of Available Transfer Capability or ATC, was reasonable.  

Two other issues raised by Arizona’s complaint (the alleged lack of functional separation between Idaho Power’s merchant and transmission functions, and the ability to meet its requests through redispatch) were not set for hearing.  However, the Commission ordered Idaho Power to make a compliance filing to determine whether Arizona’s transmission request could be met through redispatch option and further ordered Idaho Power to report to the Commission what procedures it planned to implement to address the separation of transmission operations and wholesale merchant functions.  These two issues are outside the scope of this hearing and are the subject of a separate Commission proceeding, EL99-44-002.

On August 5, 1999, the Presiding Judge established a procedural schedule by order and on September 14, 1999, modified that procedural schedule by order.  Pursuant to those orders, Arizona filed direct testimony on September 28, 1999, and Idaho Power filed its direct testimony on October 28, 1999.  The IPUC filed direct testimony on November 30, 1999, and FERC Staff filed its direct testimony on December 3, 1999.  Arizona filed rebuttal testimony on January 7, 2000.  No other party filed testimony. 

A Joint Stipulation of Contested Issues was filed on January 11, 2000.  

The hearing commenced on January 27, 2000, and concluded on January 28, 2000.  The hearing record consists of 496 pages of transcript and 89 exhibits (Exhibits APS-1 through ‑53 [Arizona]; IPC-1 though -25 [Idaho Power]; IPU-1 through -3 [IPUC]; S-1 through -8 [Staff]).  Transcript Corrections were filed on February 7, 2000.  A Joint Submittal Regarding Proposed Transcript Corrections was filed February 15, 2000.  Initial briefs are to be filed February 25, 2000, and reply briefs are due March 10, 2000.

SUMMARY

There are three contested issues to be decided in this proceeding.  There are no uncontested issues.

Issue 1 is whether the specific TRM requirement Idaho Power claimed was reasonable.  Idaho Power estimated its TRM to be 200 MW.  TRM is an important component in any ATC calculation.  According to NERC, the TRM requirement benefits all transmission system users because it accounts for the “inherent uncertainty in system conditions and associated effects on ATC calculations, and the need for operating flexibility to ensure reliable system operation as system conditions change.”  IPC-13 at 6:25 and 7:1-5; IPC-14 at 4.  When Idaho Power analyzed Arizona’s request, it averaged the adverse loopflow with the beneficial loopflow actually experienced in summer 1997 to arrive at its TRM requirement.  While FERC Staff testified that it would not have used this method to calculate TRM, FERC Staff testified that the amount of TRM was reasonable based on the conditions actually experienced on Idaho Power’s system.  Furthermore, FERC Staff testified that although it did not agree with the method used to arrive at the TRM requirement, Idaho Power’s method for averaging both adverse and beneficial loopflow did not overstate TRM. Tr. 482: 3-5.  Arizona agreed that it would not have used Idaho Power’s method and further agreed that adverse loopflow is not mitigated by beneficial loopflow.  Tr. 235 and 242-243.   Therefore, the Presiding Judge should find Idaho Power’s TRM of 200 MW reasonable.

Issue 2 is whether it is appropriate to set aside any transmission capacity for CBM in this case.  Idaho Power determines its ATC in accordance with the methodology set forth in the document entitled “Determination of Available Transfer Capability within the Western Interconnection.”  See IPC-16; S-1 at 6:22-25; IPC-1 at 11: 6-15.  As FERC Staff noted, the Western Interconnection methodology states that utilities should subtract CBM (as well as TRM) from the Total Transfer Capability in establishing ATC and Idaho Power is subject to the Western Systems Coordinating Council’s (WSCC) Minimum Operating Reliability Criteria (MORC) and the WSCC’s Power Supply Design Criteria.  MORC requires Idaho Power to maintain reserves sufficient to meet Idaho Power’s single largest contingency within 10 minutes following an outage.  S-1 at 6:24-28 and 7:1-7.  Arizona does not oppose an ATC adjustment for CBM so long as that reservation for CBM has been an historical practice for the utility and the adjustments are supported.  As FERC Staff noted, the reservation for total operating reserves required during the first 60 minutes of an outage had been reserved historically and was not developed in response to Arizona’s request.  S-1 at 9:20-28 and 10:1-2; S-5 at 1-2.  Therefore, the Presiding Judge should find it is appropriate to set aside transmission capacity for CBM in this case.  

Issue 3 is whether the amount of transmission capacity set aside by Idaho Power for CBM is reasonable and whether that CBM requirement should be on the Brownlee-East Path rather than on another path.  Idaho Power reserved 330 MW for CBM.  FERC Staff testified that a CBM of 330 MW is reasonable, because Idaho Power is required by the WSCC’s design criteria and by MORC to maintain sufficient reserves to meet its single largest contingency within ten minutes following an outage.  S-1 at 7.  There is no argument that Idaho Power’s single largest contingency is the outage of two Jim Bridger units.  FERC Staff analyzed what reserves would be necessary to meet this contingency and found that Idaho Power would have to import power to its system to cover its firm load and transmit it over the Brownlee-East path and that 330 MW is reasonable.  S-1 at 7: 10-20; S-3 ; S-4 ; IPC-3.  Moreover, Arizona does not contest the need for 330 MW of “operating reserves.”  IPC-6.  

Arizona, however, alleges that the CBM calculation should be reduced for three reasons.  First, it alleges that Idaho Power’s CBM should be reduced because it argues that Idaho Power’s marketing division improperly influenced Idaho Power’s calculation of CBM.  Second,  it suggests that Idaho Power’s CBM can be reduced by 230 MW to reflect the existence of what it asserts is a “non-firm” load (the retail FMC contract - an IPUC jurisdictional customer).  It argues that under the FMC contract, Idaho Power can “interrupt” FMC up to 230 MW in the event that this planned – for contingency occurs – the outage of two Jim Bridger generation units.  Finally, Arizona argues that Idaho Power’s CBM should not be reserved exclusively on the Brownlee-East Path.  

Arizona’s first argument is without merit.  The issue of whether Idaho Power failed to observe proper separations between its marketing and transmission functions is the subject of another proceeding and does not affect whether the calculation of CBM is reasonable and the Presiding Judge should so find.  

Likewise, the FMC contract is not a FERC jurisdictional contract.  The parties to the contract have not brought the interpretation of that contract to the Commission.  In fact, the enforcement and interpretation of that contract rests with the IPUC both by law and by specific contract provisions.  In addition, FMC is not a party to this proceeding.  Its contract rights cannot be affected without its participation.  Not only does the Commission have no subject-matter jurisdiction, it has no jurisdiction over the parties to the contract.  Furthermore, a non-party to a contract cannot invoke the authority of any body to interpret a contract.  Both Idaho Power and the IPUC testified that the FMC contract is not a “non-firm contract” as that term is used in the Open Access Tariff and that Idaho Power cannot interrupt FMC when its single largest contingency – the loss of two Bridger units – occurs.  Moreover, since the FMC contract became effective, the very contingency CBM is designed to protect against has happened three times and the evidence is clear that Idaho Power has not interrupted FMC.  APS-35; APS-36; APS-39.  This demonstrates that the parties to the contract have administered the contract consistent with the IPUC’s and Idaho Power’s testimony.  The Presiding Judge should find that interpretation of the FMC contract is not properly before the Commission.  

In addition, as both FERC Staff and Idaho Power testified, the ability to temporarily shed FMC’s load has already been accounted for in determining the Total Transfer Capacity.  IPC-1 at 25-28; S-1 at 10:21-23 and 11:1-4; IPC-7; IPC-8.  The Brownlee-East transfer capability would be reduced if FMC were not available to be cut in the event of a Brownlee-Boise two-line (not generator units) outage.  IPC-1 at 26:18-20.  Arizona testified that it is appropriate to count FMC curtailibility twice in calculating CBM.  Tr. 179:1-3.  The Presiding Judge should reject that claim.

Finally, while Arizona suggests that Idaho Power’s CBM can be spread over other transmission paths, it cannot.  As both FERC Staff and Idaho Power testified, the Idaho Power reserve arrangements with the Northwest Power Pool calls on resources west of Brownlee and external reserves delivered over the LaGrande, Lolo and Walla Walla paths must also cross the Brownlee-East Path.  IPC-1 at 29:12-18.   The Presiding Judge should reject this argument and find that Idaho Power’s CBM of 300 MW is reasonable.

I.  CONTESTED ISSUES

Background.  The Transmission Reliability Margin (TRM) and the Capacity Benefit Margin (CBM) which are at issue in this case are two components used in determining whether there is Available Transfer Capability (ATC) on a particular transmission path for further commercial activity.  The National Electric Reliability Council (NERC) has adopted certain principles for determining ATC.  See IPC-14.  Although NERC describes ATC in terms of firm and non-firm ATC, this case only involves the calculation of firm ATC because Arizona’s request is for long-term firm service.  

Idaho Power is a member of the WSCC, one of the ten regional reliability councils in North America.  As a member of this regional council, Idaho Power is required to follow the WSCC guidelines adopting procedures and guidelines implementing the NERC principles.  S-7 at 5: 3-7.  

According to NERC, ATC is “the measure of the transfer capability remaining in the physical transmission network for further commercial activity over and above already committed uses” and is calculated by subtracting the TRM and existing transmission commitments (which include native load and CBM) from the Total Transfer Capability (TTC) of the path.  IPC-13 at 5:10-12; IPC-14 at 4.  

TTC is “the amount of electrical power that can be moved or transferred from one area to another area of the interconnected systems by way of all transmission lines (or paths) between those areas under specified conditions.”  Id.  In this case, the WSCC rates Idaho Power’s TTC over the Brownlee-East constraint at issue in Arizona’s request at 2000 MW.  

TRM is defined by NERC as “that amount of transmission transfer capability necessary to ensure that the interconnected transmission network is secure under a reasonable range of uncertainties in system conditions.”  IPC-14 at 4.  TRM provides a reserve of transfer capability that ensures the reliability of the interconnected transmission network and benefits all transmission system users.  IPC-14 at 15.  NERC has also identified possible components of TRM as: changes in dispatch of generating units, simultaneous transfers scheduled by other systems that impact the particular area being studied, parallel path flows, maintenance outages, and the dynamic response of the interconnected systems to contingencies (including the sudden loss of generating units).  IPC-14 at 16.  The WSCC guidelines further identify allowable components of TRM as: unscheduled flow or loopflow,
 simultaneous limitations associated with operation under a nomogram,
 uncertainty in load forecast, and unplanned transmission outages.  IPC-16 at 6.  Neither NERC nor the WSCC describe how those components must be calculated.  

Nomograms can be used to indicate the variability in capability of transmission paths as affected by temperature, load level and other factors.  IPC-15; IPC-13 at 10: 13-16.  The WSCC has approved operating procedures requiring that certain schedules be curtailed when nomogram boundaries are exceeded.  It is undisputed that Idaho Power is obligated to curtail Brownlee East schedules in accordance with those procedures.  IPC-13 at 26-28.  In 1998, Idaho Power set its TRM at 150 MW to account for nomogram exposure.  IPC-13 at 27:30-31.  Until the summer 1998, Idaho Power had not experienced adverse loopflow that exceeded nomogram exposure.  Id.  In the summer 1998, loopflow exceeded the nomogram exposure.  Id.  

CBM is defined by NERC as “that amount of transmission transfer capability reserved by load serving entities to ensure access to generation from interconnected systems to meet generation reliability requirements.”  IPC-14 at 16.  NERC also states that “[r]eservation of CBM by a load serving entity allows that entity to reduce its installed generating below that which may otherwise have been necessary without interconnections to meet its generation reliability requirements.”   Id.   Idaho Power is also subject to the WSCC’s Minimum Operating Reliability Criteria (MORC) and the WSCC’s Power Supply Design Criteria.  MORC requires Idaho Power to maintain reserves sufficient to meet Idaho Power’s single largest contingency within 10 minutes following an outage.  S-1 at 6:24-28 and 7:1-7.  The reservation for total operating reserves required during the first 60 minutes of an outage had been reserved historically.  S-1 at 9:20-28 and 10:1-2; S-5 at 1-2.  Idaho Power’s single largest contingency is the outage of two Jim Bridger units and Idaho Power would have to import power to its system to cover its firm load and transmit it over the Brownlee-East path in the event of such an occurrence.  S-1 at 7: 10-20; S-3; S-4; IPC-3.  Therefore, Idaho Power has reserved 330 MW as representing its single largest contingency.  

A.  A TRM Requirement of 200 MW is Reasonable.  

The first issue is whether the TRM requirement claimed by Idaho Power in calculating its ATC over the Brownlee-East Path is reasonable.  The issue is not whether the method used by Idaho Power was the best method or whether it was appropriate.  The question is whether 200 MW overstates the TRM that should be reserved to provide reliability for all interconnected transmission network users.  Arizona does not dispute that TRM is an allowable committed use of TTC.  APS-1 at 29-31; APS-26.  Therefore, the Presiding Judge should find that TRM is an allowable committed use of TTC.

Idaho Power is currently reserving 200 MW of TRM over the Brownlee-East Path.  It began listing this amount as loopflow on its ATC worksheets as early as November 16, 1998, and later as TRM on its ATC worksheets beginning on January 7, 1999.  APS-14 at 5 and 9; S-7 at 7:6-9.  Idaho Power supports its current TRM on the basis of adverse loopflow which occurred over the Brownlee-East Path during the summers of 1998 and 1999.  

The TRM reservation can be calculated using a number of different components (unscheduled loopflow, simultaneous limitations associated with operation under a nomogram, uncertainty in load forecast, and unplanned transmission outages).  IPC-16 at 6.  Arizona does not dispute that loopflow is a component of TRM that should be considered.  APS-1 at 29-31; APS-26.  Therefore, the Presiding Judge should find that loopflow may be a component of TRM.

In this case, Idaho Power assessed three possible components driving TRM – loopflow, simultaneous limitations associated with operation under a nomogram, and uncertainty in load forecasts.  IPC-13 at 26: 14-16.  These components are not additive.  IPC-13 at 28: 21-23.  As Idaho Power witness Porter testified, NERC advises transmission providers to be careful in developing their estimates of each component and warns against combining components together because it may result in TRM values that are unnecessarily large.  Id.  Idaho Power, therefore, examined what it found to be the dominant component at the time it calculated its ATC in response to Arizona’s request -- loopflow.  IPC-13 at 29: 1-2; S-7 at 8: 10-15.

Prior to Arizona’s request in spring 1998, Idaho Power listed TRM at 150 MW to reflect nomogram limits.  S-8; IPC-13 at 12:11-13.  It is undisputed that following the summer 1998, loopflow had become the dominant element of TRM.  In July 1998, Idaho Power experienced a significant increase in adverse loopflow with loopflow ranging between 200 MW and 800 MW.  IPC-14 at 13:3-14, 14: 6-9 and 15: 1-3.  In July 1997, the previous year, loopflow over the Brownlee-East Path averaged 200 MW counterclockwise which was beneficial because it reduced the loading on the Brownlee-East constraint.  IPC-13 at 14: 18-20.  (Adverse loopflow did occur thirteen percent [13%] of the time in July 1997 over heavy load hours, and four percent [4%] of the time it exceeded 200 MW.)  IPC-13 at 14: 20-23; IPC-18.  However, in July 1998, adverse loopflow in excess of 200 MW occurred 58 percent of the time during heavy load hours and at times exceed 800 MW.  IPC-14 at 15:1-6; IPC- 18.  As a result, Idaho Power curtailed transmission service over Brownlee East on a number of occasions for the better part of two months during summer 1998.  IPC-14 at 15:8-11.  

There is no dispute as to whether Idaho Power accurately portrayed the loopflow it experienced in 1998 or 1999.  FERC Staff reviewed the documentation and testified that during both summer 1998 and 1999, Idaho Power experienced significant adverse loopflow over the Brownlee-East Path.  S-7 at 7:16-8:5.   Arizona does not contest the loopflow numbers.  

When Idaho Power initially calculated its TRM at the time it was performing the Brownlee-East Facility Study during late 1998, it averaged adverse and beneficial loopflow together for all hours during July 1998.  IPC-13 at 12-13:11-14 and 21:5-8; IPC- 20; S-7 at 9:14-19.  All parties, including Arizona, now agree that this was not the appropriate method for calculating the impact of loopflow.  S-7 at 11-12:5; IPC-13 at 19-20; Tr. 242: 18-243: 6.  All parties, including Arizona, now agree that the reason that it is not appropriate is because beneficial loopflow does not mitigate the effects of adverse loopflow.  S-7 at 11-12:5; IPC-13 at 19-20; Tr. 235:7-22.  It understates the impact of adverse loopflow.  Tr. 482: 3-7.   FERC Staff testified that the more appropriate method would be to average the adverse loopflow.  S-7 at 12:1-5.  FERC Staff witness Mabry further explained why he would not average the adverse loopflow with the beneficial loopflow:

In my opinion, one should only consider adverse loopflow to determine the effect of loopflow on a constrained path, since this is the condition which will further constrain the transmission path and jeopardize reliability.  When a transmission provider accepts a request to provide firm service for a given time frame (e.g. weekly, monthly, yearly, etc.)  it is committing to provide service over all hours in the period.  In actual operations, beneficial loopflows occurring in certain hours do not mitigate adverse loopflows occurring in other hours and therefore do not contribute to the transmission provider’s ability to provide service over all hours in the period.  It is the hours which contain adverse loopflow with which the system operator must be concerned.  TRM is designed to provide a margin for uncertainties which may adversely affect system conditions. 

S-7 at 11:11-21.  The Presiding Judge should find that adverse loopflow is not mitigated by beneficial loopflow.

Arizona also asserts that a TRM of 200 MW is not reasonable for three reasons.  First, it claims that Idaho Power told them the summer 1998 loopflow was an aberration and therefore more than one year’s data should be used.  Second, it suggests that Arizona’s requested service would mitigate loopflows on the Brownlee-East Path.  Third, it argues that Idaho Power has other options to mitigate loopflow on the Brownlee-East Path as a member of the WSCC. 

In support of its claim that the July 1998 loopflow was an aberration, Arizona averages the adverse and beneficial loopflow experienced by Idaho Power in the summer 1999.  APS-26 at 10-11.  However, as established above all parties believe that this method is inappropriate.  S-7 at 11-12:5; IPC-13 at 19-20; Tr. 235:7-22; Tr. 242: 18- 243: 6.  FERC Staff testified that based on two years data, July 1998 and July 1999, a TRM of 200 MW is reasonable and does not overstate the TRM value.  S-7 at 10:3-14 and 12:16- 13:2; Tr. 482:3-7.  

Arizona’s witnesses do not explain how Arizona’s requested service would mitigate loopflow on the Brownlee-East Path.  In response to its assertions, FERC Staff and Idaho Power witness Porter testify that given the long-term nature of Arizona’s request, it is not reasonable to contend that the Arizona transaction helps alleviate adverse loopflows in future years.  IPC-13 at 25-26; S-7 at 13:4-16.  Both FERC Staff and Idaho Power witness Porter suggest that it is not appropriate to adjust the loopflow component based on one projected transaction in the face of the fact system conditions are not static and may change due to market activity and system topology. Id. There is no evidence in the record contradicting this position and the Presiding Judge should so find.

Finally, Arizona asserts that under a WSCC procedure called “Unscheduled Flow Mitigation Procedure” Idaho Power could have the Brownlee-East Path classified as a Qualified Path under the Plan which would “provide some assurance to the transmission providers that unscheduled flow will not be a problem.”  APS- 26 at 12:6-13.  Both FERC Staff witness Mabry and Idaho Power witness Porter testify that the Plan would only mitigate but not eliminate loopflow.  IPC-13 at 13:19-14:7; S-7 at 14:1-11.  Even operating under the Plan, Brownlee-East Path would be subject to existing loopflow exposure for up to an hour before the procedure could even begin to take effect.  Id.  Arizona’s request is for all hours.  The Presiding Judge should reject Arizona’s position.

Therefore, based on the record, the Presiding Judge should find that Idaho Power’s TRM of 200 MW is reasonable.

B.  It is Appropriate to Set Aside CBM in this Case.

The second issue to be decided in this proceeding is whether CBM should be reserved at all by Idaho Power over the Brownlee-East Path.  Arizona does not oppose an ATC adjustment for CBM as a general principle.  APS-1 at 17: 9-13.   However, Arizona argues that CBM should be disallowed in this case because “Idaho has not historically included 330 MW over the Brownlee East constraint in its ATC calculations.”  APS-1 at 17: 13-15.  It suggests that Idaho Power began reserving CBM in response to Arizona’s request for service.

That is simply not the case.  In a memorandum dated March 1997, Idaho Power witness Porter indicated that prudent reserves on the Idaho Power system should be 352 MW for the loss of two Jim Bridger generation units.  IPC-11.  Moreover, as of April 1, 1997, more than one year before Arizona’s request, Idaho Power had reserved 352 MW of capacity associated with the loss of two Jim Bridger generation units.  S-5 at 4.  Based on this information, FERC Staff and Idaho Power witness Durick testified that Idaho Power did not claim CBM for the first time when Arizona requested service.  S-1 at 9: 28 - 10: 2; IPC-1 at 20: 15-16.  

The Presiding Judge should find that Idaho Power did not claim CBM in its ATC calculation for the first time when Arizona made its request.  Since Arizona’s objection to inclusion of any CBM is based on its assertion that Idaho Power had not previously included a reservation for CBM over the Brownlee-East Path, the Presiding Judge should find that CBM should not be excluded.

C.  The CBM of 330 MW Claimed by Idaho Power is Reasonable.

The final issue to be decided is whether a reservation of 330 MW of CBM from ATC over the Brownlee-East Path by Idaho Power is reasonable.  Significantly, Arizona agrees with Idaho Power’s assessment that it needs 330 MW in operating reserves.  IPC-6.  “APS does not take issue with Idaho’s need for 330 MW of reserves, only the way it has chosen to meet that obligation.”  Id.  

Instead, Arizona posits three reasons the CBM claimed by Idaho Power is unreasonable.  First, it argues that Idaho Power’s marketing business unit had undue input into Idaho Power’s response to Arizona’s request for service.  Second, it claims that one of Idaho Power’s retail customers, FMC, is interruptible as that term is used in the Open Access Tariff and that its load would permit Idaho Power to reduce its 330 MW of CBM by 230 MW.  Third, Arizona argues that Idaho Power’s CBM should be reduced by purchasing power for reserves on the east side of the Brownlee-East constraint.

Idaho Power determines its ATC in accordance with the Western Interconnection methodology which requires utilities to subtract CBM from the TTC.  Idaho Power is subject to the WSCC’s Minimum Operating Reliability Criteria (MORC) and WSCC’s Power Supply Design Criteria.  S-1 at 6:22-7:1.  There is no dispute in the record that MORC requires Idaho Power to maintain sufficient reserves to meet Idaho Power’s single largest contingency within 10 minutes following an outage.  S-1 at 7:1-3; IPC-5; IPC-1 at 12-13.  No party disputes the fact that Idaho Power’s single largest contingency is the loss of two Jim Bridger generation units or that Idaho Power’s share of these units is 352 MW or 330 MW after adjusting for losses.  S-1 at 7:1-7; IPC-6.   In fact, the simultaneous loss of two Bridger units has occurred six times in the last three years (7/2/96, 7/3/96, 10/24/97, 9/3/98 and 8/6/99).  S-1 at 13:10-13; APS-36.  

Idaho Power witness Durick testified that Idaho Power meets its MORC obligations during the first 60 minutes of an outage by maintaining available unloaded generation on its own system (internal reserves) and by calling on reserves provided by the Northwest Power Pool under a reserve sharing arrangement (imported reserves).  IPC-1 at 13:18-14:9; IPC-4.  The reserve sharing arrangement requires Idaho Power to make its own internal reserves available for use whenever an emergency occurs on another member’s system.  Id.  In return, other members of the pool make their operating reserves available to Idaho Power.  Id.  Idaho Power normally maintains those reserves at its Brownlee, Hells Canyon and Oxbow hydroelectric facilities.  This entire complex is located west of the Brownlee-East constraint.  IPC-1 at 14:10-18.  The 330 MW of reserves necessary to meet the two units Bridger outage are located west of the Brownlee-East constraint.  IPC-1 at 15:12-21.  In the event of such an outage, the load that was being served by the Bridger units just prior to the outage would have been located east of the constraint.  Id.  Therefore, the entire 330 MW of transmission capacity must cross the Brownlee-East constraint and to meet that contingency Idaho Power must maintain 330 MW of transmission capacity across the constraint.  Id.  FERC Staff testified that this reservation of 330 MW for CBM reserve to meet this contingency is reasonable.  S-1 at 7:8-19. 

1.  Idaho Power’s Marketing Business Unit.

The issue to be decided is whether Idaho Power’s reservation of 330 MW of CBM on the Brownlee-East Path is reasonable – not whether Idaho Power has properly separated its marketing and transmission functions.  Unless Arizona can establish that a CBM reservation of 330 MW over Brownlee-East Path is unreasonable, the propriety of how the CBM calculation was made is irrelevant.  How Idaho Power’s marketing and transmission delivery units interacted is the subject of Idaho Power’s compliance filing and will be examined in another Commission proceeding – EL99-44-002.  Crudely stated, if 2+2=4 is true, it makes no difference how the result 4 was reached.  Whether the result of 4 is reached by coercion or by guessing does not change the fact it is true.  Therefore, the Presiding Judge should reject this as a basis for determining whether a reservation of 330 MW for CBM over the Brownlee-East Path is reasonable.  

If the Commission finds that Idaho Power violated the Standards of Conduct, it has methods for addressing those violations.  Changing the CBM number should not be one of them because that would adversely affect Idaho Power customers by reducing reliability of service.  If Idaho Power has violated the Standards of Conduct, only Idaho Power’s shareholders should be impacted, not the transmission system.

Furthermore, there is no evidence in the record that Idaho Power’s marketing business unit did unduly influence the CBM calculation.  Since 1997, more than one year before Arizona’s transmission request, marketing had requested the Delivery Business Unit to reserve 352 MW of transmission across Brownlee-East for reserves for a two-unit Jim Bridger outage.  IPC-10 at 9:13-17; S-5 at 3; IPC-11; IPC-1 at 20:9-17; S-1 at 9:20 – 10:2; APS-19 at 4.  This is uncontroverted by Arizona.  (This 352 MW figure is adjusted down to 330 MW to account for losses.)  IPC-1 at 20:15-16.  

While a year before Arizona’s transmission request, operating reserves of 352 MW had been requested to be set aside, Idaho Power witness Durick admits that in initially analyzing Arizona’s request, an error in CBM appears on some draft internal documents prepared for that analysis.  IPC-1 at 20:18-22:14.  However, the error was caught and corrected.  Id.  Durick explained that the CBM error was probably the result of using the wrong path in the analysis – the Idaho Power to Pacific Northwest Path.  IPC-1 at 20:18-21:12.  Arizona has introduced no evidence that the figures that appear in these documents are correct or were not made in error.

Finally, Arizona’s own marketing group does more than influence its CBM calculation, it actually performs the CBM calculation.  Tr. 235-236; IPC-16 at 3.  In response to Idaho Power discovery, Arizona stated:

The Merchant staff at Arizona Public Service Company performs the assessment of Capacity Benefit Margin as the provider for generation resources to the Transmission group for service to Native Load.

* * * *

The Merchant staff will request, no sooner than for the next succeeding month, the Transmission staff for CBM set-asides by path for use after the first hour of generation loss.  During the first hour, the Transmission group will activate reserves via the Southwest Reserve Sharing Group and use TRM for transmitting these reserves.  Every business day the Merchant staff will update their requests for CBM by path as previous assumptions are eliminated and information is more certain.  The Transmission staff will modify CBM on the same business day as the Merchant provides those updates.

IPC-16 at 3.  This clearly goes to the reasonableness of Idaho Power’s approach to CBM even though it does not make the calculation itself reasonable.  The Presiding Judge should find that the issues related to compliance with the Standards of Conduct are irrelevant to whether a reservation of 330 MW should be reserved as CBM on the Brownlee-East Path.

2.  The effect of the FMC contract.

Arizona witnesses Young and Hansen suggest that Idaho Power can shed one Idaho Power retail customer’s load in lieu of using CBM capacity and thus reduce the amount of CBM reserved.  APS-1 at 22-23; APS-26 at 5-7:1-6; APS-29 at 11:12-21:25.  This assertion is erroneous and appropriate for several reasons.  First, the FMC contract is not properly before the Commission for interpretation.  It is a retail customer contract subject to the jurisdiction of the IPUC.  Second, the FMC load cannot be shed for Bridger generation unit outages.  Third, even if FMC were interruptible as that term is used in the Open Access Tariff, Arizona’s scheme of shedding FMC load in response to Bridger generation outages does not result in additional ATC.

a.  Interpretation of the FMC contract is not properly before the Commission. Arizona’s contention assumes the FMC contract is interruptible, as that term is used in the Open Access Tariff, and that the FMC load can be shed in response to Bridger generation outages.  Tr. 188:1-10.  Its contention requires contract interpretation and an understanding of the contracting parties’ intent.  The threshold question is whether the Commission has the jurisdiction to interpret this retail contract.  Pennzoil Co. v. Federal Energy Regulatory Commission, 645 F.2d 360, 380 (5th Cir. 1981) cert. denied, 454 U.S. 1142, 102 S.Ct. 1000 (1982) TA \l "Pennzoil Co. v. Federal Energy Regulatory Commission, 645 F.2d 360, 380 (5th Cir. 1981) cert. denied, 454 U.S. 1142, 102 S.Ct. 1000 (1982)" \s "Pennzoil Co. v. Federal Energy Regulatory Commission, 645 F.2d 360, 380 (5th Cir. 1981) cert. denied, 454 U.S. 1142, 102 S.Ct. 1000 (1982)" \c 1 . The Commission does not have jurisdiction to interpret this retail contract for two reasons.  The FMC contract is a purely intrastate matter and is subject to the approval and continuing jurisdiction of the IPUC.  There are no legal bases for FERC assertion of jurisdiction.  Moreover, both parties to the contract are not before the Commission.  In this case, in particular, where the interpretation being promoted by a non-party to the contract would have the effect of reforming that contract, even if the Commission had the authority to interpret the contract, the Commission cannot take that action in the absence of all parties to the contract.


The Commission does not have jurisdiction to construe this contract, even if it were a FERC jurisdictional contract, because FMC is an indispensible party to any construction of the FMC contract and FMC is not a party to this proceeding.  See F.R.C.P. Rule 19 TA \l "F.R.C.P. Rule 19" \s "F.R.C.P. Rule 19" \c 4 .  The purpose behind joinder is to protect the due process rights of parties who may be affected by a proceeding.  Clearly, if the Commission were to adopt Arizona’s construction of the FMC contract requiring Idaho Power to shed FMC load when two Jim Bridger generation units are lost, FMC’s rights under its contract are adversely affected.  The general rule is that all parties to a contract are necessary parties who must be joined in any action to construe that contract.  See Lomayktewa v. Hathaway and Arizona Public Service Company, 520 F.2d 1324 (9th Cir. 1975), cert. denied 425 U.S. 903, 96 S.Ct. 1492 (1976) TA \l "Lomayktewa v. Hathaway and Arizona Public Service Company, 520 F.2d 1324 (9th Cir. 1975), cert. denied 425 U.S. 903, 96 S.Ct. 1492 (1976)" \s "Lomayktewa v. Hathaway and Arizona Public Service Company, 520 F.2d 1324 (9th Cir. 1975), cert. denied 425 U.S. 903, 96 S.Ct. 1492 (1976)" \c 1 ; Ward v. Deavers, 203 F.2d 72, 75 (D.C. Cir. 1953) TA \l "Ward v. Deavers, 203 F.2d 72, 75 (D.C. Cir. 1953)" \s "Ward v. Deavers, 203 F.2d 72, 75 (D.C. Cir. 1953)" \c 1 ; RCA Global Communications, Inc. v. U.S. Department of Interior, 432 F.Supp. 791, 794 (D. Guam App. Div. 1977) TA \l "RCA Global Communications, Inc. v. U.S. Department of Interior, 432 F.Supp. 791, 794 (D. Guam App. Div. 1977)" \s "RCA Global Communications, Inc. v. U.S. Department of Interior, 432 F.Supp. 791, 794 (D. Guam App. Div. 1977)" \c 1 ; Gauss v. Kirk, 198 F.2d 83, 84 (D.C. Cir. 1952) TA \l "Gauss v. Kirk, 198 F.2d 83, 84 (D.C. Cir. 1952)" \s "Gauss v. Kirk, 198 F.2d 83, 84 (D.C. Cir. 1952)" \c 1 ; J.L. Jacobsen v. Luckenbach Steamship Co., 201 F.Supp. 883, 889 (D. Ore. 1961) TA \l "J.L. Jacobsen v. Luckenbach Steamship Co., 201 F.Supp. 883, 889 (D. Ore. 1961)" \s "J.L. Jacobsen v. Luckenbach Steamship Co., 201 F.Supp. 883, 889 (D. Ore. 1961)" \c 1 ; Harris Trust & Savings Bank v. Energy Assets International Corp., 124 F.R.D. 115, 116-117 (E.D. Louisiana 1989) TA \l "Harris Trust & Savings Bank v. Energy Assets International Corp., 124 F.R.D. 115, 116-117 (E.D. Louisiana 1989)" \s "Harris Trust & Savings Bank v. Energy Assets International Corp., 124 F.R.D. 115, 116-117 (E.D. Louisiana 1989)" \c 1 ; Assoc. Dry Goods Corp. v. Towers Financial Corp., 127 F.R.D. 5761 (S.D. New York 1989) TA \l "Assoc. Dry Goods Corp. v. Towers Financial Corp., 127 F.R.D. 5761 (S.D. New York 1989)" \s "Assoc. Dry Goods Corp. v. Towers Financial Corp., 127 F.R.D. 5761 (S.D. New York 1989)" \c 1 .  Therefore, even if the Commission had the authority to interpret a retail contract, it cannot do so in the absence of one of the parties to that contract.

The record also clearly establishes that FMC is a retail customer receiving intrastate service subject to the jurisdiction of the IPUC under Idaho Code §§ 61-301 and 61-502 TA \l "Idaho Code §§ 61-301 and 61-502" \s "Idaho Code §§ 61-301 and 61-502" \c 2  and not jurisdictional to the FERC.  APS-21; Tr. 189:16-20; Tr. 192: 21-24; Tr. 209:5-18; IPU-1 at 10:3-9.  Arizona witness Hansen recognized that if Idaho Power shed FMC load and FMC believed this violated its contract with Idaho Power, it would turn to the IPUC for relief.  Tr. 197:6-12.

Pursuant to 16 U.S.C. § 824(b) TA \l "16 U.S.C. § 824(b)" \s "16 U.S.C. § 824(b)" \c 2 , the Commission’s authority is restricted to interstate sale and transmission of electric energy and regulation of local retail electric rates (and therefore contracts) is reserved to the states. Federal law restricts Commission authority to interstate matters:

The Commission shall have jurisdiction over all facilities for such transmission or sale of electric energy, but shall not have jurisdiction, except as specifically provided in this subchapter and subchapter III of this chapter, over facilities used for the generation of electric energy or over facilities used in local distribution or only for the transmission of electric energy in intrastate commerce, or over facilities for the transmission of electric energy consumed wholly by the transmitter.

16 U.S.C. § 824(b) TA \s "16 U.S.C. § 824(b)" (1) (emphasis added).  The Federal Power Act specifically confirms state authority to regulate intrastate matters.  FPC v. Conway Corp., 426 U.S. 271, 276, 96 S.Ct. 1999, 2003 (1976) TA \l "FPC v. Conway Corp., 426 U.S. 271, 276, 96 S.Ct. 1999, 2003 (1976)" \s "FPC v. Conway Corp., 426 U.S. 271, 276, 96 S.Ct. 1999, 2003 (1976)" \c 1 ; New England Power Co. v. New Hampshire, 455 U.S. 331, 334, 102 S.Ct. 1096, 1101 (1982) TA \l "New England Power Co. v. New Hampshire, 455 U.S. 331, 334, 102 S.Ct. 1096, 1101 (1982)" \s "New England Power Co. v. New Hampshire, 455 U.S. 331, 334, 102 S.Ct. 1096, 1101 (1982)" \c 1 ; Connecticut Light & Power Co. v. Federal Power Commission, 65 S.Ct. 749, 324 U.S. 515 (1945) TA \l "Connecticut Light & Power Co. v. Federal Power Commission, 65 S.Ct. 749, 324 U.S. 515 (1945)" \s "Connecticut Light & Power Co. v. Federal Power Commission, 65 S.Ct. 749, 324 U.S. 515 (1945)" \c 1 .


In this case, Arizona is asking the Commission to adopt its interpretation of a non-jurisdictional contract to which it is not even a party.  Tr. 211:22-212:15; Tr. 240:5-7.  It did not participate in the negotiations or the drafting of the contract.  Tr. 212:4-15; Tr. 240:8-11.  At issue is the meaning of several provisions and certain language.  Only one party to the contract is before the Commission – Idaho Power.  Moreover, the regulatory agency that has jurisdiction over the contract is an intervenor – the IPUC.  Both the IPUC and Idaho Power take the position that the contract does not allow Idaho Power to shed the FMC load in response to Bridger generation outages.  IPU-1 at 10:10-11:17; IPC-1 at 28:7-18.  


According to the FMC contract, Idaho law governs interpretation of the contract.  APS-21 at 23.  Idaho law requires effect be given to the mutual intent of the parties at the time that the contract was made and the intention of the parties controls its interpretation.  Jeff D. v. Andrus, 899 F.2d 753, 760 (9th Cir. 1989) TA \l "Jeff D. v. Andrus, 899 F.2d 753, 760 (9th Cir. 1989)" \s "Jeff D. v. Andrus, 899 F.2d 753, 760 (9th Cir. 1989)" \c 1 ; Caldwell State Bank v. First National Bank, 286 P. 360, 362 (Idaho 1934) TA \l "Caldwell State Bank v. First National Bank, 286 P. 360, 362 (Idaho 1934)" \s "Caldwell State Bank v. First National Bank, 286 P. 360, 362 (Idaho 1934)" \c 1 .  Therefore, the primary consideration in interpreting a contract is to determine the parties’ intent.  Kessler v. Tortoise Development, Inc., 937 P.2d 417, 419 (Idaho 1997) TA \l "Kessler v. Tortoise Development, Inc., 937 P.2d 417, 419 (Idaho 1997)" \s "Kessler v. Tortoise Development, Inc., 937 P.2d 417, 419 (Idaho 1997)" \c 1 ; Bondy v. Levy, 829 P.2d 1342, 1345 (Idaho 1992) TA \l "Bondy v. Levy, 829 P.2d 1342, 1345 (Idaho 1992)" \s "Bondy v. Levy, 829 P.2d 1342, 1345 (Idaho 1992)" \c 1 .  Moreover, because “[t]he same words, in different settings, may not mean the same thing,” their meaning depends on the contracting parties’ intentions.  Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 678, 70 S.Ct. 876, 882 (1950) TA \l "Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 678, 70 S.Ct. 876, 882 (1950)" \s "Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 678, 70 S.Ct. 876, 882 (1950)" \c 1 ; Pennzoil Co. v. Federal Energy Regulatory Commission, 645 F.2d 360, 380 (5th Cir. 1981) cert. denied, 454 U.S. 1142, 102 S.Ct. 1000 (1982) TA \s "Pennzoil Co. v. Federal Energy Regulatory Commission, 645 F.2d 360, 380 (5th Cir. 1981) cert. denied, 454 U.S. 1142, 102 S.Ct. 1000 (1982)" ; see also Arkansas Louisiana Gas Co. v. Hall, No. RI76-28 (FERC May 18, 1979), 30 P.U.R. 4th 224 (1979) TA \l "Arkansas Louisiana Gas Co. v. Hall, No. RI76-28 (FERC May 18, 1979), 30 P.U.R. 4th 224 (1979)" \s "Arkansas Louisiana Gas Co. v. Hall, No. RI76-28 (FERC May 18, 1979), 30 P.U.R. 4th 224 (1979)" \c 1 . 


Clearly, the meaning of a contract should be left to the intentions of the parties – not a non-party.  At this juncture, the only relevant evidence of the parties’ intent comes from one party to the contract and the regulatory agency with jurisdiction over the contract.  Both have taken the position that this retail contract is not a non-firm contract as the Open Access Tariff uses that term.  Arizona is not a party or even a third-party beneficiary of the FMC contract.  See Restatement Contracts 2d § 302.  Under Idaho law, a party must demonstrate that the contract was intended by the parties to the contract to benefit him; otherwise he has no rights under the contract.  Vickers v. Hanover Construction Co., 875 P.2d 829, 931-32 (Idaho 1994) TA \l "Vickers v. Hanover Construction Co., 875 P.2d 829, 931-32 (Idaho 1994)" \s "Vickers v. Hanover Construction Co., 875 P.2d 829, 931-32 (Idaho 1994)" \c 1 ; Adkinson Corp. v. Amercian Bldg. Co., 690 P.2d 341, 344 (Idaho 1984) TA \l "Adkinson Corp. v. Amercian Bldg. Co., 690 P.2d 341, 344 (Idaho 1984)" \s "Adkinson Corp. v. Amercian Bldg. Co., 690 P.2d 341, 344 (Idaho 1984)" \c 1 .  In this case, there is no evidence that either FMC or Idaho Power intended their contract to benefit Arizona.  As United States District Court for the District of New Jersey opined in an unreported case “[t]he opinion of non-parties formed after the contract was entered is wholly irrelevant.”  Cappell v. Board of Trustees of University of Medicine & Dentistry of New Jersey, 1994 WL 548208, *6 (D.N.J.) TA \l "Cappell v. Board of Trustees of University of Medicine & Dentistry of New Jersey, 1994 WL 548208, *6 (D.N.J.)" \s "Cappell v. Board of Trustees of University of Medicine & Dentistry of New Jersey, 1994 WL 548208, *6 (D.N.J.)" \c 1 .

Therefore, the Presiding Judge should rule that the FMC contract and its parties are not properly before the Commission allowing the Commission to interpret that contract.

b.  The FMC contract does not allow Idaho Power to shed FMC load for Jim Bridger generation outages.  The crux of Arizona’s position depends on whether the FMC contract allow Idaho Power to shed FMC load for Jim Bridger generation outages. Tr. 188:1-10.  The relevant language provides:

Idaho Power may temporarily interrupt or “load shed” all but 17,000 kW of FMC furnace load during emergency conditions.  Such emergency conditions include, but are not limited to, unacceptable conditions (loading, voltage, frequency, etc.) on Idaho Power’s transmission system resulting from transmission and generation system outages.

APS-26 at 17 (emphasis added).  As Arizona witness Hansen agreed on cross-examination, the language “resulting from transmission and generation system outages” modifies transmission system.  Tr. 195:1-21; Tr. 197:2-5.  In other words, load shedding of FMC load can only occur for emergency conditions on the transmission system.  
In this case, the post contract course of conduct demonstrates that this is how both FMC and Idaho Power understand the contract and that neither FMC nor Idaho Power understood the contract to allow shedding for generation purposes.  Post contract conduct in this case is relevant to demonstrate that the parties understood the contract to limit those instances of load shedding to emergencies on the transmission system rather than to allow shedding for generation outages such as the Bridger contingency.  Pollard Oil Co. v. Christensen, 645 P.2d 344, 349 (Idaho 1982) TA \l "Pollard Oil Co. v. Christensen, 645 P.2d 344, 349 (Idaho 1982)" \s "Pollard Oil Co. v. Christensen, 645 P.2d 344, 349 (Idaho 1982)" \c 1 ; Commercial Credit Corp. v. S & E Enterprises, Inc., 546 P.2d 396, 398 (Idaho 1976) TA \l "Commercial Credit Corp. v. S & E Enterprises, Inc., 546 P.2d 396, 398 (Idaho 1976)" \s "Commercial Credit Corp. v. S & E Enterprises, Inc., 546 P.2d 396, 398 (Idaho 1976)" \c 1 .  Idaho Power stated in response to Arizona Data Request APS-9-14 asking Idaho Power to identify when FMC could be load shed:

a.  FMC load shedding could occur where necessary for a variety of outages.  Currently, FMC load is automatically shed for the following specific outages:

Brownlee-Hells Canyon 230 kV line outage for flows greater than 240 MW from Hells Canyon at Brownlee

Brownlee 230 kV bus outages

Outage of any one or two Brownlee-Boise Bench 230 kV lines with flows above the appropriate arming levels

Boise Bench 230 kV bus outages

Outage of any one Boise Bench-Midpoint 230 kV line with flow above the appropriate arming level

Loss of 2 Jim Bridger 345 kV lines (required only for high Bridger West and South-to-North Pat C flows).

b.  Idaho Power relies on the entirety of the FMC-Idaho Power contract dated December 30, 1997 for authority to load shed FMC under certain conditions.  In particular, see sections 8 and 13 of the contract, which provides for load shedding of all but 17,000 kW of FMC furnace load during emergency conditions, which include but are not limited to unacceptable conditions (loading, voltage, frequency, etc.) on Idaho Power’s transmission system resulting from transmission and generation system outages.

APS-35 at 1 (emphasis added).  A review of that list demonstrates that in each identified instance, it is emergency conditions on the transmission lines that trigger shedding FMC’s load.


Moreover, since the FMC contract became effective, May 1, 1998, Idaho Power has lost two Jim Bridger generation units on three occasions – 9/2/98, 9/3/98 and 8/6/99.  APS-36; Tr. 200:8-16; IPC-1 at 13:10-13; IPU-2.  Arizona is proposing that the loss of the Bridger units allows FMC load to be shed which would increase the ATC over the Brownlee-East Path.  However, since the FMC contract became effective, FMC load has not been shed by Idaho Power when those generation units were lost.  APS-39.  In response to Arizona’s discovery request, Idaho Power identified all instances in which it had tripped FMC’s load.  Since May 1, 1998, FMC has only been tripped twice – 6/12/98 (for testing of EMS transfer trip functionality) and 10/27/99 (for testing of load shedding devices on transmission system).  APS-39; Tr. 197:16-199:20.  This is consistent with Idaho Power’s (and the IPUC’s) construction of Section 8 of the FMC contract.  There is no evidence that FMC has objected to this interpretation.


Therefore, the Presiding Judge should find that there is no evidence to support Arizona’s interpretation of this contract.

c.  Arizona’s scheme to reduce CBM across the Brownlee-East Path by relying on the ability to trip FMC load will not provide additional ATC.  Finally, Arizona alleges that CBM over the Brownlee-East Path can be reduced to reflect what it alleges the FMC contract allows – load shedding for a two Jim Bridger loss contingency.  Arizona is wrong. 

As FERC Staff witness Oxendine and Idaho Power witness Durick testified there are some benefits for being able to trip FMC’s load in certain emergency transmission circumstances.  However, those benefits have already been accounted for in calculating the Total Transfer Capacity (TTC) across the Brownlee-East Path.  S-1 at 10:13-11:4; IPC-8; IPC-1 at 25-28.  Being able to trip FMC for transmission emergencies allows the TTC for the Brownlee-East Path to be 2000 MW but without this ability to trip FMC following a transmission emergency, the TTC over that path would be reduced by the amount of the reduction in FMC load producing a TTC of 1870 MW.  IPC-1 at 26:1-20 and 28:1-6; IPC-7 at 1; S-1 at 10:13-11:4.  In other words, because the TTC would be reduced, so would the ATC.  Therefore, this scheme, even if permissible under the FMC contract (which it is not), would not produce available transmission capacity for Arizona to use.

The Presiding Judge should reject this scheme.

II.  PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW.

For the foregoing reasons, the IPUC requests the Presiding Judge to find that:

1.
TRM is an allowable committed use of TTC.  APS-1 at 29-31; APS-26; IPC-13 at 5:10-12; IPC-14 at 4 and 15-16; S-7 at 6:6-16.

2.
Loopflow is an appropriate component of TRM.  IPC-16 at 16; S-7 at 6:6-16.

3.
Idaho Power experienced significant increases in adverse loopflow in the summer 1998 reaching as high as 800MW causing curtailments.  IPC-14 at 13:3-14, 14:6-9, 14:19-23 and 15:1-6; IPC-18; S-7 at 7:16-8:5.

4.
Adverse loopflow is not mitigated by beneficial loopflow. S-7 at 11-12:5; IPC-13 at 19-20; Tr. 242:18-243:6.

5.
Averaging beneficial loopflow with adverse loopflow is not appropriate.  S-7 at 11-12:5; IPC-13 at 19-20; Tr. 235:7-22; Tr. 482:3-7.

6.
The appropriate method for calculating loopflow is to average adverse loopflow.  S-7 at 12:1-5.

7.
The record supports Idaho Power’s reservation of 200 MW TRM in calculating the ATC over the Brownlee-East Path.  Tr. 235; Tr. 242-243; Tr. 482: 3-5.

8.
Idaho Power is required to maintain reserves (CBM) over the Brownlee-East Path sufficient to meet Idaho Power’s single largest contingency within ten minutes following an outage by the WSCC.  S-1 at 6:24-28; S-1 at 7:1-7; IPC-1 at 12-13.

9.
Idaho Power’s single largest contingency is the outage of two Jim Bridger generation units.  S-1 at 7:1-7; IPC-6.

10.
Idaho Power has experienced the loss of two Jim Bridger generation units six times in the last three years.  S-1 at 13:10-13; APS-36.

11.
A reservation for total operating reserves (CBM) required during the first sixty minutes of an outage has been historically reserved by Idaho Power and was not developed in response to Arizona’s request.  S-1 at 9:28- 10:2;  S-5 at 4; IPC-1 at 20:15-16; IPC-11.

12.
Arizona does not contest the need for 330 MW of “operating reserves.”  IPC-6.

13.
The issue of whether Idaho Power failed to observe proper separations between its marketing and transmission functions is the subject of another proceeding EL99-44-002.

14.
 The issue of whether Idaho Power failed to observe proper separations between its marketing and transmission functions is not a proper basis for ruling that a reservation of 330 MW for CBM over the Brownlee-East Path is unreasonable. 

15.
Arizona’s marketing group calculates its CBM requirement.  Tr. 235-236; IPC-6 at 3.

16.
The FMC contract is not a FERC jurisdictional contract; it is a retail contract subject to the IPUC’s jurisdiction.  16 U.S.C. § 824(b) TA \s "16 U.S.C. § 824(b)" (1); Pennzoil Co. v. Federal Energy Regulatory Commission, 645 F.2d 360, 380 (5th Cir. 1981) cert. denied, 454 U.S. 1142, 102 S.Ct. 1000 (1982) TA \s "Pennzoil Co. v. Federal Energy Regulatory Commission, 645 F.2d 360, 380 (5th Cir. 1981) cert. denied, 454 U.S. 1142, 102 S.Ct. 1000 (1982)" ; Idaho Code §§ 61-301 and 61-502 TA \s "Idaho Code §§ 61-301 and 61-502" ; APS-21; Tr. 189:16-20; Tr. 192: 21-24; Tr. 209:5-18.; IPU-1 at 10:3-9; Tr. 197:6-12.

17.
Interpretation of the FMC contract is not properly before the Commission.

18.
Arizona is not a party to the FMC contract and did not participate in drafting or negotiating the FMC contract. Tr. 212:4-15; Tr. 240:8-11.

19.
Idaho law governs interpretation of the FMC contract.  APS-21at 23.

20.
Under Idaho law, effect must be given to the mutual intent of the parties to the contract. Jeff D. v. Andrus,899 F.2d 753 (9th Cir. 1989 TA \l "Jeff D. v. Andrus,899 F.2d 753 (9th Cir. 1989" \s "Jeff D. v. Andrus,899 F.2d 753 (9th Cir. 1989" \c 1 ); Caldwell State Bank v. First National Bank, 286 P. 360 (Idaho 1934) TA \l "Caldwell State Bank v. First National Bank, 286 P. 360 (Idaho 1934)" \s "Caldwell State Bank v. First National Bank, 286 P. 360 (Idaho 1934)" \c 1 ; Ferry & Co. v. Smith, 209 P. 1066 (Idaho 1922) TA \l "Ferry & Co. v. Smith, 209 P. 1066 (Idaho 1922)" \s "Ferry & Co. v. Smith, 209 P. 1066 (Idaho 1922)" \c 1 .

21.
FMC is not at party to this proceeding and is a party to the FMC contract.

22.
Arizona is not a beneficiary to the FMC contract entitled to any rights under the FMC contract. See Restatement Contracts 2d §302; Adkinson Corp. v. Amercian Bldg. Co., 690 P.2d 341 (Idaho 1984) TA \l "Adkinson Corp. v. Amercian Bldg. Co., 690 P.2d 341 (Idaho 1984)" \s "Adkinson Corp. v. Amercian Bldg. Co., 690 P.2d 341 (Idaho 1984)" \c 1 .
23.
The FMC contract became effective May 1, 1998.  IPU-2.

24.
The FMC contract does not allow Idaho Power to shed FMC load for economic reasons or for strictly generation losses.  Tr. 195:1-21; Tr. 197:2-5; APS-26 at 17; IPU-1 at 10-11; APS-35.

25.
Since the FMC contract became effective, May 1, 1998, the contingency CBM is designed to protect – loss of two Bridger generation units has happened and Idaho Power has not shed FMC load in response.  APS-35; APS-36; APS-39; Tr. 200:8-16; IPC-1 at 13:10-13; IPU-2; APS-39; Tr. 197:16-199:20.  

26.
The ability to temporarily shed FMC’s load for emergency conditions on the Idaho Power transmission system over the Brownlee-East Path was accounted for in determining the Total Transfer Capacity over the Brownlee-East Path.  IPC-1 at 25-28; S-1 at 10:21-23 and 11:1-4; IPC-7; IPC-8. 

27.
Idaho Power’s ability to temporarily shed FMC’s load has already been accounted for in determining the Total Transfer Capacity.  IPC-1 at 25-28; S-1 at 10:21-23 and 11:1-4; IPC-7; IPC-8.

28.
The amount of transmission capacity set aside (330 MW) by Idaho Power over the Brownlee-East Path for CBM is reasonable.  S-1 at 7: 10-20; S-3 ; S-4 ; IPC-3.

III.  CONCLUSION

The Idaho Public Utilities Commission requests the Presiding Judge to adopt its arguments and proposed findings of fact and conclusions of law with respect to each of the issues as stated herein.
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� ATC is defined as a “measure of the transfer capability remaining in the physical transmission network for further commercial activity over and above already committed uses.”  IPC-14 at 4; IPC-13 at 5:10-12.  


�  Arizona Public Service Co. v. Idaho Power Co., 87 FERC ¶ 61,303 (1999) (June 17 Order)� TA \l "Arizona Public Service Co. v. Idaho Power Co., 87 FERC ¶ 61,303 (1999) (June 17 Order)" \s "Arizona Public Service Co. v. Idaho Power Co., 87 FERC  61,303 (1999) (June 17 Order)" \c 3 �.





�  TRM is defined by the North American Electric Reliability Council (“NERC”) as “that amount of transmission transfer capability necessary to ensure that the interconnected transmission network is secure under a reasonable range of uncertainties in system conditions.”  IPC-14 at 4.





� CBM is defined by NERC as “that amount of transmission transfer capability reserved by load serving entities to ensure access to generation from interconnected systems to meet generation reliability requirements.”  IPC-14 at 4.





�  Loop flow occurs as unscheduled MW flow on a transmission path resulting from scheduled flows over other paths operated in parallel.  According to FERC Staff witness Mabry, this event occurs because “based on the law of physics, power scheduled on a specific path will not flow entirely over that path but will instead be distributed over all paths from source to load based on the relative impedances of the lines.  Loopflow is considered adverse when it occurs in the direction of prevailing flow, further constraining the path.”  S-7 at 6: 6-11.


  


� A nomogram is a graph which is normally used to represent how flows on one transmission path or element affect the flows on another path or element.  S-7 at 6: 15-16.
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