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BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

CASE NO. GNR-E-11-03

IN THE MATTER OF THE COMMISSION’S ) PETITION FOR RECONSIDERATION
REVIEW OF PURPA QF CONTRACT ) OF J.R. SIMPLOT COMPANY AND

PROVISIONS INCLUDING THE )
SURROGATE AVOIDED RESOURCE (SAR) ) CLEARWATER PAPER CORPORATION

AND INTEGRATED RESOURCE PLANNING )
METHODOLOGIES FOR CALCULATING )
PUBLISHED AVOIDED COST RATES. )

)

COMES NOW, J. R. Simplot Company and Clearwater Paper Corporation (individually
“Simplot” or “Clearwater,” and collectively “Petitioners”), and pursuant to Rule of Procedure
(“RP”) 331 of the Idaho Public Utilities Commission (“Commission” or “IPUC”), hereby
respectfully requests reconsideration of the Commission’s Order No. 32697. That order
addressed several issues related to the Commission’s implementation of the mandatory purchase
obligations of the Public Utility Regulatory Policy Act of 1978 (“PURPA”). For the reasons set
forth below, Petitioners respectfully request that the Commission reconsider and revise its

determinations in Order No. 32697 as follows:
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e Disavow use of the “singe-run” methodology for calculation of avoided cost. rates for
qualifying facilities (“QF”) in the Integrated Resource Plan (“IRP”) methodology, and
instead require use of the IRP methodology proposed by Petitioners’ witness, Dr. Don
Reading; and

e Declare that QFs retain ownership of all environmental attributes, including renewable
energy credits (“RECs”), when they sell QF energy and capacity to a utility at avoided
cost rates calculated with the IRP methodology.

L
PROCEDURAL AND FACTUAL BACKGROUND

The Commission entered its Final Order in this matter on December 18, 2012 (Order No.
32697). Among other issues addressed, the Commission determined that published avoided cost
rates would be calculated utilizing a modified version of the Commission’s long-standing
surrogate avoided resource (“SAR”) methodology. Order No. 32697 at 13-17. The Commission
determined that these published rates will be unavailable for wind and solar QFs over 100
kilowatts (“kw™) in capacity, as well as any other QF selling in excess of 10 average monthly
megawatts (“MW”). Id. at 13. The Commission required use of the IRP methodology to
calculate rates for QFs ineligible for the published avoided cost rates. /d.

Among the issues the Commission addressed in calculation of avoided cost rates in the
IRP methodology, the Commission determined to adopt Idaho Power Company’s (“Idaho
Power”) “single-run” methodology. Id. at 21. This was a drastic departure from prior practice,

which substantially reduces the payment to QFs entitled to IRP-based rates.
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With regard to ownership of environmental attributes or RECs, the Commission first
determined that it had jurisdiction to resolve the dispute regarding treatment of non-energy
environmental attributes in QF power purchase agreements (“PPA”). Id. at 44-45. Next, the
Commission correctly stated that “there is no Idaho law that implements a renewable portfolio
standard (RPS) program or addresses the ownership of RECs[,]” and correctly stated that
“Idaho’s avoided cost rates do not éompensate QFs for RECs.” Id. at 45. Thus, the Commission
determined, “Because the SAR Methodology is based upon a gas-fired surrogate and such a
resource produces no RECs, we find that it is reasonable and appropriate to assign the RECs for
SAR-based QFs to the QFs.” Id at 46. Yet, by a confusing twist in logic, the Commission then
determined, “Under the IRP Methodology, we find that splitting RECs either 50%-50% each
year over the life of the PPA, or equally in terms of years over the length of the contract, is
reasonable.” Id. The Commission did not state that utilities must pay for their 50% share of the
RECs generated by an IRP-based QF, and appears to have determined that the utilities will
receive the RECs free of charge. Id.

Pursuant to IPUC RP 331, Petitioners hereby timely file this Joint Petition for
Reconsideration. Petitioners operate QFs that are currently producing, or could be modified to
produce, in excess of 10 aMW, and Petitioners may also seek to develop other QF resources in
the future in excess of the eligibility cap for SAR-based rates. Petitioners are thus impacted by
the Commission’s determinations regarding the IRP methodology rates. Petitioners request that

the Commission reconsider its determinations for the reasons set forth below.
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1L

LEGAL STANDARD

IPUC RP 331.01 provides, “Petitions for reconsideration must set forth specifically the
ground or grounds why the petitioner contends that the order or any issue decided in the order is
unreasonable, unlawful, erroneous, or not in conformity with the law, and a statement of the
nature and quantity of evidence or argument the petition will offer if reconsideration is granted.”
See also 1.C. § 61-626.

IIL
GROUNDS FOR RECONSIDERATION

This Petition seeks reconsideration regarding use of the “single-run” methodology for
calculating avoided cost rates in the IRP methodology,' and the Commission’s determination that
the utility owns 50% of the environmental attributes or RECs when it purchases QF energy and
capacity with rates calculated under the IRP methodology.” The nature and quantity of evidence
or argument that the Petitioners would present on reconsideration is contained in this pleading
and its attachments. Petitioners stand ready to present further briefing, oral argument, or any

further technical testimony the Commission may request on the issues raised in this Petition.

! Petitioners do not request reconsideration of the Commission’s other determinations regarding calculation

of IRP methodology rates, including that QFs entering into contract renewals will be paid for capacity for the full
term of the renewed agreement, that QF energy payments will not be discounted for transmission and line loss when
a utility is energy surplus, and that the Commission will review capacity sufficiency determinations from the IRP.
Order No. 32697 at 21-23.

2 Petitioners do not request reconsideration of the Commission’s determinations that the Commission has
jurisdiction to resolve the dispute between QFs and utilities regarding how QF PPAs should address ownership of
environmental attributes, or that QFs paid with SAR rates will retain their environmental attributes. See Order No.
32697 at 43-46.
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A. The Commission Should Reconsider Order No. 32697 By Disavowing Use of the

“Single-Run” Method for Calculating IRP Methodology Rates Because It Produces

Rates Below the Full Avoided Costs.

Federal law requires utilities to contract with each QF at the full avoided cost rates. The
U.S. Supreme Court has upheld the Federal Energy Regulatory Commission’s (“FERC”)
regulations requiring utilities to purchase capacity and output of QFs at full avoided cost rates.
Amer. Paper Inst., Inc. v. Amer. Elec. Power Serv. Corp., 461 U.S. 402, 413, 417-18 (1983); 16
U.S.C. § 824a-3(b), (d); see also Small Power Production and Cogeneration Facilities;
Regulations Implementing Section 210 of the Pub. Util. Reg. Pol. Act of 1978 (“Order No. 697),
45 Fed. Reg. 12,214, 12,222-12,223 (Feb. 25, 1980) (promulgating avoided cost regulations and
directly rejecting proposals to provide QFs with rates at less than the full avoided cost);
Whitehall Wind, LLC v. Montana Pub. Service Commn., 355 Mont. 15, 21, 223 P.3d 907, 911
(2010) (reversing state commission determination of avoided costs because record on the whole
demonstrated rates relying on stale data were below the actual avoided costs).

Order No. 32697 approved sweeping changes in how avoided cost rates are set using the
IRP methodology. The Commission summarized this highly complex and multi-faceted issue as
follows:

Idaho Power proposed revisions to the IRP Methodology that focus on
identifying the incremental costs that its system would incur, i.e., a single-run
simulation, rather than its current methodology that is primarily predicated on
making surplus sales at the future market prices developed within the AURORA
model, i.e., a two-run simulation. In order to do this, Idaho Power proposes to use
the AURORA model to determine the highest displaceable incremental cost being
incurred during each hour of the QF’s proposed contract term. The Company
claims that its proposed modified methodology better aligns with the definition of

avoided cost from federal regulations, and results in a much better estimation of
the costs the utility is capable of avoiding.
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Order No. 32697 at 21 (emphasis in original). One cannot discern from the Commission’s
discussion that any other party even addressed the issue. In fact, Dr. Reading on behalf of
Clearwater, Simplot, and Exergy Development Group of Idaho, LLC and Don Schoenbeck on
behalf of the Canal Companies® each extensively addressed this proposal and each reached
separate conclusions that it is fatally flawed and contrary to PURPA. See Reading DI at 27-29;
Schoenbeck DI at 17-21.

In its second paragraph addressing this issue, the Commission made the following
findings:

‘The Commission finds Idaho Power’s proposed modifications to the IRP

Methodology reasonable. We agree that the Company’s revisions properly focus

the determination of avoided costs on incremental costs, not solely on the value of

potential market sales. The result, we find, is a more accurate avoided cost.

Moreover, we find that the modified methodology comports with the definition of

avoided cost contained in FERC regulations. Therefore, we direct Idaho Power,

Avista and Rocky Mountain Power to utilize displaceable incremental costs in

calculating avoided costs under the IRP Methodology.
Order No. 32697 at 21. Remarkably, in the immediately preceding section of the Order, the
Commission found that, “the IRP models used by each individual utility produce reasonable
avoided cost rates consistent with PURPA and FERC regulations.” Id. at 20. Indeed, even Idaho
Power’s witness, Karl Bokenkamp, testified that the pre-existing IRP methodology “is a far more
accurate approximation of avoided cost than the more generic SAR methodology.” Bokenkamp
DI at 6. Of course, the Commission continues to use the SAR methodology for all resources
under 10 aMW and wind/solar under 100 kw, stating, “We acknowledge Idaho Power’s efforts to

devise an alternative wholly different than the SAR method currently used to obtain published

avoided cost rates. However, we are not prepared to abandon the SAR method entirely.” Order

Twin Falls Canal Company, Northside Canal Company and the Renewable Energy Coalition.
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No. 32697 at 14. The inconsistency is perplexing. While extolling the virtues of the pre-existing
IRP methodology, Idaho Power proposed to devise a modification that substantially reduces the
avoided cost rates. See Schoenbeck DI at 20 (containing a comparison of the rates calculated in the
pre-existing IRP Methodology and the “single-run” methodology).

Idaho Power’s proposal adopted by the Commission is summarized by Mr. Bokenkamp
as follows:

[T]he main difference is that in Idaho Power’s current implementation of the IRP

methodology, the QF generation supports market sales which generate revenues

that reduce Idaho Power’s calculated power supply costs, essentially valuing the

QF generation at AURORA’s estimate of future market prices with customers

talking all of the price risk. Under the proposed methodology, the QF generation

does not support surplus sales, it is simply valued at the highest displaceable

incremental cost Idaho Power is incurring during the hour.
Bokenkamp DI at 21. Mr. Bokenkamp’s rationale is rooted in a flawed reading of PURPA.
Although he accurately quoted the definition of avoided costs, Mr. Bokenkamp posited that the
avoided cost rate produced by the pre-existing IRP methodology is improperly predicated, in
part, on making surplus sales at future market prices developed within the AURORA model. He
made the following incredible legal conclusion:

This deviates from the definition of avoided cost, which is focused on the

incremental cost to an electric utility of displaced generation or purchases.

Projected revenue from surplus sales is never mentioned in the federal regulation

definition of avoided cost.
Bokenkamp DI at 7.

By restricting the definition of “cost” to exclude surplus sales made possible by QF
purchases, Mr. Bokenkamp turns PURPA and traditional ratemaking on its head. Without those
surplus sales that are only made possible by the QF purchase, Idaho Power would have lost an

opportunity sale — which is a concept well established in electric utility ratemaking. The concept
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and quantification of lost opportunity sales is a concept that is commonly recognized in the
PURPA context as well. In fact, much of Idaho Power’s PURPA wind integration charge is based
on lost opportunity sales due to the requirement imposed by that intermittent resource for higher
reserves. The opportunity to make surplus sales at a profit is part and parcel with the reality of
how Idaho Power runs its system, and is a well-known factor used by the Company in evaluating
the benefit of future non-QF resources. Notably, Idaho Power has not proposed to use the
“single run” methodology in its IRP planning process, where it will obviously prefer to consider
the benefits of off-system sales its proposed utility-owned resources may provide.

Apparently the Commission put much stock in Mr. Bokenkamp’s inventive definition of
costs and failed to recognize the significance of surplus sales when it stated, “We agree that the
Company’s revisions properly focus the determination of avoided costs on incremental costs, not
solely on the value of potential market sales.” Order No. 32697 at p. 21 (emphasis provided).
The order over-stated the record by asserting that the pre-existing IRP methodology is focused
“solely” on potential market sales. Not even Mr. Bokenkamp’s strained testimony went that far.

What Mr. Bokenkamp missed in his definition of cost is the key “but for” test concept in
FERC’s avoided cost rule, which states:

Avoided costs mean the incremental cost to an electric utility of electrical energy

or capacity or both which, but for the purchase from the qualifving facility or

qualifying facilities, such utility would generate itself or purchase.

18 C.F.R. §292.101(6) (emphasis added). In explaining this concept, FERC directly endorsed
the two-run methodology Mr. Bokenkamp believed to be inconsistent with FERC’s avoided cost

rule. FERC stated:

One way of determining the avoided cost is to calculate the total (capacity
and energy) costs that would be incurred by a utility to meet a specified demand
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in comparison to the cost that the utility would incur if it purchased energy or
capacity or both from a qualifying facility to meet part of its demand, and
supplied its remaining needs from its own facilities. The difference between these
two figures would represent the utility’s net avoided cost. In this case, the avoided
costs are the excess of the total capacity and energy cost of the system developed
in accordance with the utility’s optimal capacity expansion plan, excluding the
qualifying facility, over the total capacity and energy cost of the system (before
payment to the qualifying facility) developed in accordance with the utility’s
optimal capacity expansion plan including the qualifying facility.

Order No. 69, 45 Fed. Reg. at 12,216 (footnote omitted).

Mr. Schoenbeck succinctly addressed the problem with Idaho Power’s proposal:

[A]n appropriate method for establishing the rates for energy and capacity

payments must reflect the cost that is avoided by purchasing the power from the

QFs. The best manner to implement this fundamental avoided cost “but for”

pricing principle is through employing two production cost simulations. With one

simulation having the QF excluded from the resource mix and a second ;

simulation with the QF in the resource mix, the difference in cost represents the

costs that would have been incurred “but for” the QF. The costs avoided due to

the presence of the QF cannot be quantified under Idaho Power’s single “QF-in”

computer simulation.
Schoenbeck DI at 18-19 (emphasis added). Mr. Schoenbeck did not equivocate; he simply and
logically observed that under Idaho Power’s single-run proposal it is impossible to calculate a
utility’s avoided costs due to the addition of a QF to its resource stack. Mr. Schoenbeck’s
conclusion is, in fact, the only reasonable conclusion. The result is fatally flawed without a
comparison of the utility’s overall costs to meet a specified demand before and after inclusion of
the QF.

Dr. Reading provided extensive testimony on the ratemaking principles underlying
marginal cost pricing in the context of setting avoided cost rates. These principles also weigh

against Idaho Power’s single-run methodology. Quoting from the leading authority on marginal

cost pricing, Dr. Reading observed:
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Due to the fact that capacity is acquired in discrete blocks and long lead times are
required, utilities will oscillate around the least total cost expansion curve. Rather
than follow the short-run costs in their oscillations around equilibrium, if is
recommended that. for marginal costing purposes, the long-run marginal costs of

generating capacity be used except in chronic cases of imbalance.

Reading DI at 11 (emphasis in original).

The problem with Idaho Power’s proposal is that it only calculates avoided cost rates on a
very short run basis. As pointed out by Dr. Reading, this results in wildly inaccurate avoided
cost estimates:

In practical terms what this means is, over time, a utility will in the normal course

of building plant to meet load almost always have surplus generating capacity.

Because generation plant will be added in chunks that will exceed its shorter-term

load needs it will thus almost always have a capacity surplus.

Reading DI at 11-12. Using the short-run marginal costing model to estimate long-term avoided
cost rates deprives the QF of the benefit of having made the utility surplus at a time when excess
generation could be sold at a profit. Dr. Reading noted that such a deprivation means that the QF
will never be compensated “on an equal basis.” Of course, this is the very same point that Mr.
Schoenbeck made in stating that, “The costs avoided due to the presence of the QF cannot be
quantified under Idaho Power’s single ‘QF-in’ computer simulation.” Unfortunately, Order No.
32697 does nothing to address the conclusions from these two highly respected experts in this
field that it is impossible for Idaho Power’s single-run model proposal to even begin to
approximate an accurate estimate of a utility’s avoided cost rates. The resulting adoption of

Idaho Power’s “single-run” methodology will deprive IRP-based QFs of compensation at the full

avoided costs. The Commission should disavow use of the single-run methodology.
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B. The Commission Should Reconsider Order No. 32697 and Declare that QFs Retain
Ownership of All Environmental Attributes and RECs When QFs Sell Energy and
Capacity At Avoided Cost Rates Calculated with the IRP Methodology.

The determination in Order No. 32697 that the utilities will own 50% of the
environmental attributes in an IRP-based contract is unreasonable, unlawful, erroneous, or
otherwise not in conformity with the law for several different reasons. The reasoning violates
PURPA by assuming that Idaho QFs are compensated for renewable attributes, by discriminating
against QFs as opposed to non-QFs, and by imposing a new condition on large QFs’ access to
full avoided cost rates. Additionally, the order amounts to a physical taking of 50% of IRP-
based QFs’ RECs in violation of the Idaho and U.S. Constitutions. The order also violates the
Dormant Commerce Clause of the U.S. Constitution by requiring in-state processing of a
commodity the State of Idaho has not created — thus burdening the interstate flow of goods to
benefit the Commission’s chosen local proprietors. Furthermore, the reasoning arbitrarily
disregards the Commission’s past determination that a utility (Idaho Power) may not condition
its federally mandated purchase of QF power on a right of first refusal to also buy the QF’s
RECs — which determination could only be construed as the equivalent of an order that Idaho
Power does not own the RECs. Finally, the reasoning and outcome of the order cut against the
Commission’s duty to encourage QF development by undoing the financial benefits conferred on
Idaho QFs by neighboring states’ renewable portfolio standard (“RPS”) laws.

1. Order No. 32697 is inconsistent with PURPA because it assumes that IRP-

based rates compensate QFs for non-energy, renewable attributes, or
otherwise provide favorable treatment to QFs that must be mitigated.

Idaho utilities must pay QFs the full avoided cost for their energy and capacity. See 16

U.S.C. § 824a-3(d); Amer. Paper Inst., Inc., 461 U.S. at 413, 417-18. At the same time,
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however, avoided costs do nbt compensate the QFs for anything other than their energy and
capacity. See Amer. Ref-Fuel Co., 105 FERC § 61,004 (2003). FERC has stated, “[t]he avoided
cost rates, in short, are not intended to compensate the QF for more than capacity and energy.”
Id. at 9 22. FERC declared “contracts for the sale of QF energy and capacity entered into
pursuant to PURPA do not convey RECs to the purchasing utility absent an express provision in
a contract” or a rule of state law to the contrary. Id. at ] 24. “If avoided costs are not intended to
compensate a QF for more than capacity and energy, it follows that other attributes associated
with the facilities are separate from, and may be sold separately from, the capacity and energy.”
Amer. Ref-Fuel Co., 107 FERC q 61,016, §16 (2004), den g reconsid. (emphasis added).

Order No. 32697 itself correctly acknowledged that “Idaho’s avoided cost rates do not
compensate QFs for RECs.” Order No. 32697 at 45 (emphasis added). The order also correctly
concluded that it is reasonable and appropriate to assign the RECs for SAR-based QFs to the
QFs. Id. at 46. Because the avoided cost rates are not intended to compensate the QF for more
than energy and capacity, the Commission’s determination with regard to SAR-based rates was
consistent with FERC’s reasoning that “other attributes associated with the facilities are separate
from, and may be sold separately from, the capacity and energy.” Amer. Ref-Fuel Co., 107
FERC 61,016, at § 16 (emphasis added).

Yet Order 32697 nevertheless reasoned that the IRP-based rates compensate QFs for
some of their RECs, or somehow compensate QFs for some of the costs associated with being a
renewable facility, and thus deemed it proper to assign 50% of the RECs to the utility. Jd. at 46.
The order’s string of logic is that IRP-based rates “are based on the actual generation

characteristics of the renewable resource,” and “Renewable resources, whether utility or QF
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owned, produce RECs.” Id. at 46. Thus, the order stated, “we find it reasonable to equally
apportion RECs between the utility and the QF.” Id. The Commission further reasoned, “From
the utility’s perspective, selling RECs produces revenue which directly offsets the utility’s (and
ratepayers) costs of purchasing power from QFs.” Id. This reasoning is inconsistent with
PURPA because — just like the SAR-based rates — the IRP-based rates only compensate for
energy and capacity. IRP-based QFs are entitled to the full avoided cost rates for their energy
and capacity. There is no basis in PURPA to assume IRP-based QF's are compensated for
renewable characteristics or that the Commission must mitigate the utilities’ cost of purchasing
energy and capacity at avoided cost rates.*

FERC itself has expressly stated so in a decision issued after the hearing in this
proceeding. See Morgantown Energy Assoc., 140 FERC Y 61,223 (Sep. 20, 2012), deny’g
recon.’ There, FERC addressed an order of the Public Service Commission of Wesf Virginia
assigning RECs in certain QF contracts to utilities. FERC noted that “the West Virginia Order,
in fact, makes a number of express statements concerning the favorable nature of PURPA
avoided cost rate contracts and how those favorable PURPA avoided cost rates support its
finding that electric utilities should own RECs produced by QFs in the first instance.” Id. at
19. FERC found such statements inconsistent with PURPA.

The reasoning of Order No. 32697 is substantively indistinguishable from the reasoning

of the West Virginia Commission, and is likewise inconsistent with PURPA. For example,

4 Indeed, as argued above, IRP-based QFs will be compensated for substantially less than the full avoided

costs under the “single-run” methodology. This even further undermines the logic that there need be some rate
mitigation for purchases from IRP-based QFs.

This dispute has now progressed to the United States District Court for the Southern District of West
Virginia (Case 2:12-cv-01809), where the QFs have commenced an enforcement action under Section 210¢(h) of
PURPA.
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FERC noted: “The West Virginia Order went on to note that the other states ‘found that it was
unfair for the utility customer to pay additional costs to purchase the credits . . . when they had
already paid for the electricity at higher market rates to promote PURPA policies and the
development of QFs[.]’” Id. at ] 19 n.39. Similarly, Order No. 32697 reasoned, “Splitting RECs
under the IRP Methodology for wind/solar QFs larger than 100 kW and other QFs larger than 10
MW also mitigates those arguments that assigning RECs to either the QF or the utility in their -
entirety represents a revenue windfall to the recipient.” Order No. 32697 at 47 (emphasis
added). A QF’s receipt of payment for its RECs is not a windfall; it is compensation for the sale
of an attribute other than the energy and capacity it sells to the utility.

In another passage, FERC explained:

It is likewise significant, we find, that the West Virginia Commission implied that

RECs produced by non-QFs could be considered to be owned by the non-QF

generator in the first instance rather than the first purchaser of the output of the

non-QF generator. The only reasonable reading of the West Virginia Order is that

the West Virginia Commission’s finding that RECs produced by QFs, as opposed

to RECs produced by non-QFs, are owned by the purchasing utilities in the first

instance is based on the West Virginia Commission’s belief that the PURPA

avoided cost rates are overly generous and therefore must include RECs.
Morgantown Energy Assoc., 140 FERC Y 61,223 at 121. FERC ultimately concluded that “the
West Virginia Commission cannot, consistent with PURPA, assign ownership of the RECs to the
Utilities on the grounds that the avoided cost rates in their PURPA PPAs compensate the QFs for
RECs in addition to energy and capacity.” Id. at § 24. But that is just what Order No. 32697 did
in this case when it reasoned IRP-based rates “are based on the actual generation characteristics
of the renewable resource,” and “Renewable resources, whether utility or QF owned, produce

RECs.” Order No. 32697 at 46. It is inconsistent with PURPA to then conclude utilities should

own some of the RECs because IRP-based rates compensate QFs for some of their RECs, or

CASE NO. GNR-E-11-03
PETITION FOR RECONSIDERATION
PAGE 14




somehow compensate QFs for some of the costs associated with being a renewable facility. The
IRP Methodology calculates the value of the energy and capacity to the utility — not the value of
any renewable attributes of the generation.

The Commission’s order appears to have confused FERC’s precedent. FERC has indeed
ruled that a state utility commission may require a utility to pay a separate, higher avoided cost
rate stream for QFs that will help the utility avoid actual costs of a resource procurement
requirement in addition to the providing energy and capacity. Cal. Pub. Util. Commn., 133
FERC 1 61,059 (2010), grant g clarify. and dimiss’g reh’g. However, because Idaho law
imposes no renewable procurement requirement, this reasoning is inapplicable in Idaho. The
utilities are only compensating IRP-based QFs for energy and capacity — not any costs associated
with a renewable resource procurement requirement. Thus there is no basis in Idaho law or the
Commission’s implementation of PURPA to transfer RECs to the utilities.

The Commission had it right the first time, when it stated “Idaho’s avoided cost rates do
not compensate QFs for RECs.” Order No. 32697 at 45. This is the case for IRP-based and
SAR-based QFs. And it follows that even IRP-based QFs retain all of those RECs.

2. Order No. 32697 violates PURPA by discriminating against QFs as opposed
to other non-QF generators.

FERC’s regulations generally require that QFs be treated in a non-discriminatory manner.
See 18 C.F.R. § 292.304(a)(1)(ii), § 292.306(a). With regard to REC-ownership, FERC has
stated, “[WThile a state may decide that a sale of power at wholesale automatically transfers the
ownership of the state-created RECs, that requirement must find its authority in state law, not
PURPA.” Morgantown Energy Assoc., 140 FERC 9 61,223 at 9 24 (emphasis added). The

- problem with Order No. 32697 is that Idaho law does not declare that a sale of power at

CASE NO. GNR-E-11-03
PETITION FOR RECONSIDERATION
PAGE 15




wholesale automatically transfers the ownership of Idaho’s state-created RECs.® Nor does it
even-handedly apply to QF and non-QF generators in the state. Instead, it sets up a regime
where large QFs receiving IRP-based rates must transfer 50% of their RECs, while large non-QF
generators may retain and sell separately all of their RECs or sell their RECs bundled with the
electrical output for additional compensation.

This is demonstrated by a recent non-QF contract approved by the Commission — the
Neal Hot Springs Geothermal contract. See Order No. 31087. Petitioners have attached this
approved contract and order as Attachment 1. In approving the agreement, the Commission
noted “the Agreement is not a PURPA contract.” Id. at 2.7 The Commission expressly noted,
“Although the energy costs for the Neal Hot Springs facility are higher than current PURPA
rates, the Agreement provides benefits to Idaho Power as identified by the Application. For
example, Idaho Power will receive ownership of all renewable energy credits associated with the
facility, and this clearly will provide value to Idaho Power.” Order No. 31087 at 4 (emphasis
added). There is no law requiring this non-QF to gift any portion of its RECs, and it therefore
negotiated a higher rate than the mere value of its electrical output (which is by definition the
avoided cost rates) in exchange for also selling its RECs.

Under the reasoning of Order No. 32697, IRP-based QFs selling to the same utility
cannot do this. Instead, IRP-based QFs must cede half of their RECs for no additional payment.
Discrimination occurs because unlike large QFs, large non-QF generators do not automatically

transfer half of their RECs to the purchasing utility. Rather, because they retain all of their

é Indeed, Idaho law does not even create any such RECs; they exist because neighboring states enacted laws

allowmg RECs to be produced by QF and non-QF generators in Idaho.

See also FERC Docket No. ER13-413 (containing the generator’s application to sell as an exempt
wholesale generator at market based rates). A non-utility generator that is not a QF must obtain status as an exempt
wholesale generator from FERC in order to avoid regulation as a public utility.
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RECs, non-QFs can negotiate a better rate to sell electricity bundled with all RECs, or may retain
unbundled RECs and sell them separately. In effect, the order punishes large QFs for utilizing
the mandatory purchase provisions of PURPA. This violates PURPA by discriminating against
QFs.

3. Order No. 32697 violates PURPA by conditioning an IRP-based QF’s access

to full avoided cost rates on the QF’s agreement to give away half of its RECs
— thus imposing a pre-condition for the benefits of QF status found nowhere
in FERC’s regulations.

All QFs have the option to sell energy and capacity to a utility and to receive
compensation at the full avoided cost rates for that energy and capacity. See Amer. Paper Inst.,
Inc., 461 U.S. at 413, 417-18. However, Order No. 32697 imposes a new regime, whereby a
large QF in Idaho may only sell to a utility at the avoided cost rates if that QF agrees to sign a
contract granting the utility ownership of 50% of the QF’s RECs. This creates an illegal
precondition on the QF’s entitlement to full avoided cost rates.

In an analogous situation, the California Public Utility Commission attempted to use
certain efficiency standards as a precondition to QFs’ access to full avoided cost rates. The
Ninth Circuit held that PURPA preempted this precondition to payment at the full avoided costs.
See Ind. Energy Producers Ass'n, Inc. v. Cal. Pub. Util. Commn., 36 F.3d 848 (9th Cir. 1994).
The Court explained:

The CPUC program usurps the [FERC]'s authority by authorizing the Utilities to

determine whether a QF is in compliance with federal efficiency standards. It also

violates PURPA by substituting for any “non-complying” QF an “alternative”

avoided cost rate equal to 80% of the Utilities' avoided cost for short term

economy energy. QFs are entitled to receive the full avoided cost rates provided

in the QF's standard offer contract, 18 C.F.R. Sec. 292.304, and not a rate that is

80% (or less than 80%) of the full avoided cost rate. The CPUC program thus

authorizes the Utilities to deny to QFs one of the benefits to which they are
statutorily entitled under PURPA, resulting in the effective decertification of that
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OF. Because the authority to make QF status determinations resides exclusively
with the Commission, we conclude that the CPUC program is preempted by
federal law.

Id. at 854-55 (emphasis added) (footnote omitted).

The same outcome will unfold in Idaho if utilities can condition access to avoided cost
rates on an IRP-based QF’s ability, or agreement, to cede 50% of its RECs. It is now common
for parties to pre-sell forward strips of several years of RECs. However, if a QF had pre-sold its
RECs in a long-term forward strip prior to entering into the PPA, that QF would be unable to
comply with the requirement in Order No. 32697 that it convey 50% of the RECs to the utility. It
is also possible that certain QFs will be structured financially such that the entity responsible for
generating electrical output and contracting with the utility for sale of that output is not the entity
that owns all of the renewable attributes of the facility. This is a likely scenario in the case of
renewable fuel supplier at a dairy, landfill or biomass plant that wishes to retain the renewable
benefits of selling the fuel, which could include both RECs and carbon offsets. In that case, the
QF — despite meeting all of FERC’s qualification criteria — would be unable to sign an Idaho
PURPA PPA without restructuring its entire organization. And the utility would obviously
refuse to purchase the QF’s output at the full IRP-based avoided cost rates if the QF cannot cede
50% of its RECs. The QF might be able to negotiate a rate that was less than the full estimate of
the avoided cost rate, for its inability to also convey its RECs. But in either scenario the effect is
inconsistent with PURPA because the state requirement curtails the QF’s right to receive full
avoided cost rates for energy and capacity due to a condition found nowhere in FERC’s

regulations.
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4. Order No. 32697 effects a taking in violation of the Idaho and U.S.
Constitutions by gifting 50% of an IRP-based QF’s REC:s to the utility.

Order No. 32697 itself acknowledges that Idaho avoided cost rates do not compensate for
RECs, yet the order nevertheless gifts 50% of the IRP-based QF’s REC:s to the utility. The Fifth
Amendment of the U.S. Constitution and Article 1 Section 14 of the Idaho Constitution each
provide that private property shall not be taken for public use without just compensation. U.S.
Const. amend. V, cl. 4; Idaho Const. art. 1 § 14. The purpose of the takings clause is to prohibit
the “Government from forcing some people alone to bear public burdens which, in all fairness
and justice, should be borne by the public as a whole.” Armstrong v. U.S., 364 U.S. 40, 49
(1960). Courts first examine whether the claimant possesses a property interest that is protected
by the Fifth Amendment. Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1003-04 (1984). If such
an interest is established, courts then examine whether the government’s action amounts to a
compensable taking of that interest. Id. at 1005-06. When such a taking occurs, an aggrieved
individual may file a claim for “inverse condemnation,” which is a shorthand description of the
manner in which a property owner recovers just compensation for a taking of his property when
condemnation proceedings have not been instituted. U.S. v. Clarke, 445 U.S. 253, 257 (1980).

a. RECs are compensable property rights.

For purposes of Takings Clause analysis, “property” refers to “the group of rights
inhering in the citizen's relation to the physical thing, as the right to possess, use and dispose of
it.” U.S. v. Gen. Motors Corp., 323 U.S. 373, 377-78 (1945); see also Lingle v. Chevron U.S.A.
Inc., 544 U.S. 528, 539 (2005); Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419,
435 (1982). Property interests “are about as diverse as the human mind can conceive.” Flor.

Rock Indust. v. U.S., 18 F.3d 1560, 1572 n. 32 (Fed.Cir.1994). The Takings Clause “is addressed
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to every sort of interest the citizen may possess.” Gen. Motors Corp., 323 U.S. at 378; see also
Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1019 (1992) (real property); Monsanto Co., 467
U.S. at 1003-04 (intangible trade secret property); U.S. Trust Co. v. New Jersey, 431US.1,19
n.16 (1977) (contract rights); Members of the Peanut Quota Holders Ass'nv. U.S., 421 F. 3d
1323, 1332 (Fed. Cir. 2005) (government issued peanut quotas); Roth v. Pritikin, 710 F.2d 934,
939 (2d Cir.1983) (copyright); Redevelopment Authority of Philadelphia v. Lieberman, 336 A.2d
249, 257-59 (Pa. 1975) (liquor license).

Order No. 32697 does not even appear to contest that RECs are a compensable property
interests that are separate and distinct from the energy and capacity sold in a PURPA PPA. As
noted repeatedly above, the avoided cost rates do not compensate QFs for RECs or other
environmental attributes. Indeed, both Petitioners currently have PPAs wherein they contracted
to sell their QF electrical output at the avoided cost rates but retain the right to separately convey
the unbundled renewable attributes of the generation. See Attachment 2 (Simplot PPA and IPUC
order approving it); Attachment 3 (Clearwater PPA and IPUC order approving it). There can be
no doubt that a QF’s right to separately transfer the RECs is a compensable property right.

b. Order 32697 Requires IRP-based QFs to Gift Environmental
Attributes to the Utilities, and Therefore Constitutes a Physical
Taking.

Order No. 32697 appears to have reasoned that no taking occurs because the IRP-based
QFs will still own 50% of their RECs, or perhaps that nobody owned Idaho RECs prior to the
Commission’s order. See Order No. 32697 at 47. This reasoning is indefensible. Idaho has still
not created any state-created Idaho RECs, or enacted any legislation that automatically transfers

RECs to a utility in all wholesale energy transactions. Instead, through Order No. 32697, the
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Commission has unlawfully impaired IRP-based QFs’ ability to possess and sell 50% of their
RECs. Petitioners possessed the RECs associated with their QF output prior to Order No. 32697,
but if Petitioners choose to renew their PPAs to sell at the IRP-based avoided cost rates they will
no longer own 50% of their RECs. By its order, the Commission has now impaired Petitioners’
right to transfer property for compensation.

Where the government requires an owner to suffer a permanent physical invasion of their
property — however minor — it must provide just compensation. See Loretto, 458 U.S. at 438-39
(state law requiring landlords to permit cable companies to install cable facilities in apartment
buildings effected a taking). A second categorical rule applies to regulations that completely
deprive an owner of all economically beneficial use of her property. Lucas, 505 U.S., at 1019- |
1023; Coeur d'Alene Garbage Service v. Coeur d'Alene, 114 Idaho 588, 591, 759 P.2d 879, 881
(1988) (collecting Idaho cases and applying Idaho Constitution to find taking of garbage
collection business by City action curtailing its business).® Since what the owner had was
transferable value, “the question is, What has the owner lost? Not, What has the taker gained?”
Kimball Laundry Co. v. U.S., 338 U.S.1, 12-13 (1949); see also Yancey v. U.S., 915 F.2d 1534,
154142 (Fed. Cir. 1990) (finding a compensable taking where “the Yanceys had no choice but
to sell their birds for substantially less than their value™).

Granting the utilities title to 50% of IRP-based QFs’ RECs without providing any

compensation to QFs constitutes a categorical taking. The Commission’s order will leave the

8 Even when the claimant still retains economic value of its property, just compensation may be required by

weighing relevant factors set forth in Penn Central Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).
However, Order No. 32697 effects a direct appropriation of private property required for a categorical taking, thus
precluding the need to engage in balancing the Penn Central factors for regulatory takings commonly used in zoning
law. In any event, Order No. 32697 would also constitute a taking under application of the factors set forth in Penn
Central because it provides no legitimate basis to impair Petitioners’ property rights. See Ruckelshaus, 467 U.S. at
1005-1016; Cienega Gardens v. U.S., 331 F.3d 1319, 1337-53 (Fed. Cir. 2003).
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QFs with no choice but to cut a deal selling their RECs for “substantially 1ess than their value” —
in fact, 50% of the QFs’ RECs must be sold for no value. Yancey, 915 F.2d at 1542. Because
RECs are most valuable in forward strips, the order may also impair the value of the remaining
50% of the RECs QFs retain. The ostensible purpose for gifting RECs to the utilities is to
protect utilities and their ratepayers from needing to pay the full avoided cost rates for energy
and capacity. See Order No. 32697 at 46 (“From the utility’s perspective, selling RECs produces
revenue which directly offsets the utility’s (and ratepayers) costs of purchasing power from
QFs.”). To authorize such a seizure under this reasoning would be a classic case of requiring an
individual (QF) to forfeit its property (valuable environmental attributes) for public benefit (the
ability to offset the cost of federally mandated payments to QFs at the full avoided costs) without
any compensation. That is a taking.

The Commission’s reliance on the Connecticut case is unavailing. See Wheelabrator
Lisbon, Inc. v. Connecticut Dept. of Pub. Util. Control, 531 F.3d 183 (2nd Cir. 2008). There, the
waste-to-energy QF at issue entered into a PURPA PPA in 1991. Id. at 186. “In 2002, the
specific credits at issue . . . became marketable by the creation of a market for such credits
pursuant to the laws of several states, including Connecticut.” Id Based on construction of the
1991 contract, the Connecticut Supreme Court concluded that the 1991 contract assigned REC
ownership to the utility, and therefore the state commission’s decision did not constitute a taking
in violation of the state constitution. Wheelabrator Lisbon, Inc. v. Dept. of Pub. Util. Control,
931 A.2d 159, 176-77 (Conn. 2007). The federal district court likewise rejected a challenge
under the takings clause on the ground that the RECs “were created after the parties entered into

the [contract].” Wheelabrator Lisbon, Inc. v. Connecticut Dept. of Pub. Util. Control, 526
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F.Supp.2d 295, 306 (D. Conn. 2006).° In stark contrast, Order No. 32697 expressly
acknowledges that RECs exist today, and that Idaho avoided cost rates do not compensate QF's
for RECs. Additionally, Petitioners (and many QFs in the state) have existing contracts which
expressly state that Petitioners own the RECs. It follows that requiring QFs to gift 50% of the
RECs to utilities as a precondition to exercise their right to sell QF energy and capacity at
avoided cost rates is a taking of property without compensation.
5. Order No. 32697 violates the Dormant Commerce Clause of the U.S.

Constitution by requiring in-state processing of 50% of Idaho IRP-based

QFs’ RECs — thus improperly impeding the flow of interstate commerce

created by other states’ policies.

The Commerce Clause of the United States Constitution provides that “Congress shall

have Power . . . To regulate Commerce . . . among the States . . . .” U.S. Const., Art. I, § 8, cl. 3.
The Dormant Commerce Clause, however, also imposes limitations on states in the absence of
congressional action. “It is well settled that actions are within the domain of the Commerce
Clause if they burden interstate commerce, or impede its free flow.” C&A Carbone, Inc. v. Town
of Clarkstown, N.Y., 511 U.S. 383, 389 (1994) (emphasis added). “The central rationale for the
rule against discrimination is to prohibit state or municipal laws whose object is local economic
protectionism.” Id. at 390. State laws requiring that goods be processed in-state prior to entering
interstate commerce are per se invalid because such laws block the flow of interstate commerce
at the state’s borders. See, e.g., id. at 390 (striking down town ordinance requiring non-

recyclable solid waste to be processed at designated facility within municipality before

shipping), S. Central Timber Devel., Inc. v. Wunnicke, 467 U.S. 82, 100 (1984) (striking down

° The QF did not appeal to the Second Circuit with the taking argument, and therefore the Second Circuit

never addressed the issue. Wheelabrator Lisbon, Inc., 531 F.3d 183. See also City of New Martinsville v. Pub. Serv.
Commn. of W. Va., 229 W.Va. 353, 729 S.E.2d 188, 197 n.13 (W.Va. 2012) (concluding no taking occurred in
Commission determination of ownership of RECs in contract pre-dating creation of RECs).
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Alaska regulation that required all Alaska timber to be processed within the state before export);
New Hampshire v. New England Power, 455 U.S. 331, 339 (1982) (holding that law restricting
exports of hydropower violated commerce clause by hoarding resources for State’s economic
benefit).

In C.A. Carbone, Inc., the Court specifically noted the ordinance requiring local
processing of solid waste favored only a “single local proprietor,” rather than a class df in-state
processors, and held “this difference just ma[de] the protectionist effect of the ordinance more
acute.” C&A Carbone, Inc., 511 U.S. at 392. “Discrimination against interstate commerce in
favor of local business or investment is per se invalid, save in a narrow class of cases in which
the municipality can demonstrate under rigorous scrutiny, that it has no other means to advance a
legitimate local interest.” Id. at 392. (distinguishing Maine v. Taylor, 477 U.S. 131 (1986),
where the Court upheld a restriction on importation of baitfish because Maine had no other way
to prevent spread of parasites and local economic interests were not the state’s justification for
the ban).

Here, the Commission’s order directs the utilities to take title to an interstate commodity
created by other states’ RPS laws — RECs. In discussing RECs, FERC stated, “States, in
creating RECs, have the power to determine who owns the REC in the initial instance,
and how they may be sold or traded; it is not an issue controlled by PURPA.” Amer. Ref-Fuel
Co., 105 FERC § 61,004 at § 23. Idaho does not have an RPS law that creates “Idaho RECs,”
and the Idaho legislature has stated no purpose whatsoever — let alone a legitimate purpose — to
require QFs to give RECs to the utility. The Commission has deemed a commodity created by

other states to be bundled to electrons for a small class of generators in Idaho — IRP-based QFs.
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To do so — without requiring any compensation — is an act of local protectionism of Idaho’s
investor-owned electric utilities that would burden the interstate flow of goods and violate the
Dormant Commerce Clause. C&A4 Carbone, Inc., 511 U.S. at 390. The order unlawfully
requires the RECs to be processed in-state and then resold out-of-state by the Commission’s
chosen proprietors. See id.; S. Central Timber Devel., Inc., 467 U.S. at 100; New Hampshire,
455 U.S. at 339. Order No. 32697 effectively undermines the policies in neighboring states
designed to provide an economic benefit to those who might expend time and effort to develop, |
own or upgrade a renewable energy project — here the IRP-based QF. This impermissibly
burdens interstate commerce.

6. Order No. 32697 is unreasonable, erroneous, and arbitrary and capricious
because it fails to provide a reasoned decision to depart from the
Commission’s prior determination refusing to grant Idaho Power a right of
first refusal to buy a QF’s RECs.

Order No. 32697 fails to dispense with past Commission orders on this topic, and is
therefore unreasonable, erroneous, and arbitrary and capricious. It is a basic tenet of
administrative law that an agency reversing its prior policy faces a heightened burden to reverse
course. See Motor Vehicle Mfrs. Ass'n of U.s., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 42 (1983) (“an agency changing its course by rescinding a rule is obligated to supply a
reasoned analysis for the change beyond that which may be required when an agency does not
act in the first instance.”). Order No. 32697 completely overlooks that the Commission has
previously declared that Idaho utilities may not condition the federally mandated purchase of QF

power on a right of first refusal to also buy the QF s RECs and instead left parties to negotiate

the sale of RECs to the utility.
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Specifically, Idaho Power previously petitioned the Commission for an order declaring
that QFs generating green tags must grant Idaho Power “a ‘right of first refusal’ to purchase
those tags.” Order No. 29480 at 4-5. Petitioners have provided this order as Attachment 4.
PacifiCorp and Avista both intervened and requested that the Commission determine the utilities
own the environmental attributes associated with QF generation. Id. at 5-8. The Commission
found that Idaho Power’s petition did “not present a justiciable controversy in Idaho and [wa]s
not ripe for a declaratory judgment([.]” Id. at 16. The Commission observed the Amer. Ref-Fuel,
Co. orders and noted that the State of Idaho does not have a green tag program or an RPS. It
stated:

While this Commission will not permit [Idaho Power] in its contracting

practice to condition QF contracts on inclusion of such a right-of-first refusal

term, neither do we preclude the parties from voluntarily negotiating the sale and

purchase of such a green tag should it be perceived to have value. The price of

same we find, however, is not a PURPA cost and is not recoverable as such by the

Company.

Id. at 16-17 (emphasis added). The Commission’s determination that a utility (Idaho Power)
may not condition its federally mandated purchase of QF power on a right of first refusal to also
buy the QF ’s RECs is the equivalent of an order that Idaho Power does not own the RECs. So is
the suggestion that Idaho Power could negotiate to purchase those RECs if it wished.

Not surprisingly, Idaho Power thereafter filed for approval of a PURPA contract with J.R.
Simplot Co. containing the published rates for a non-fueled project, wherein Idaho Power
expressly waived any claim to ownership of environmental attributes. See Order No. 29577 at 2-
3. The Commission stated, “The State of Idaho still has not created a green tag program, has not

established a trading market for green tags, nor does it require a renewable portfolio standard.”

Id. at 5-6. It again stated that the QF and the utility were free to separately negotiate for the sale
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of environmental attributes, but that the costs associated with the sale could not be recovered by
the utility as a PURPA cost. The Commission ruled, “[a]s qualified above, the Commission
finds it reasonable to approve the submitted Agreement and further finds it reasonable to allow
payments made under the Agreement as prudently incurred expenses for ratemaking purposes.”
Id. at 6. Thus, the Commission found it reasonable for the Utilities to waive ownership of
environmental attributes because the utility did not own the RECs.

Despite the obvious intent behind these prior orders, in Grand View Solar PV Il v. Idaho
Power Co., the Commission misconstrued its prior order to state that “we have held that the
parties to a QF contract or PPA are fiee to contract for the ownership of RECs.” Order No.
32580 at 10 (emphasis added). Order No. 32697 likewise relies on this faulty reasoning that its
prior orders merely intended for QFs and utilities to negotiate the ownership of RECs. See Order
No. 32697 at 47. This is perplexing. The prior order did not state parties could negotiate
ownership of RECs. It stated Idaho Power could condition is purchase of QF energy and
capacity on a right of first refusal to also separately purchase the QF’s RECs. The Commission
has re-written its prior orders. Doing so is unreasonable, arbitrary and capricious. It is also poor
policy because parties rely upon the Commission’s orders. Again, the Commission’s
determination that a utility (Idaho Power) may not condition its federally mandated purchase of
QF power on a right of first refusal to also buy the QF s RECs is the equivalent of an order that
Idaho Power does not own the RECs.

Petitioners’ own contracts entered into contemporaneous to these prior Commission
orders demonstrate the understanding at the time contemporaneous to the Commission’s prior

orders. As with the contract discussed above, the current Simplot contract entered into in 2006
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contains a clause declaring Simplot the owner of the environmental attributes. See Attachment 2
at Art. 8. In approving the Potlatch contract (now Clearwater), the Commission stated, “The
Commission finds that the $42.92/MWh levelized purchase price for the Potlatch base generation
amount (62 aMW) is a reasonable approximation of Avista’s avoided cost and was correctly
calculated under the Commission approved IRP-based avoided cost methodology.” Order No.
29418 at 9. The contract expressly disclaims Avista’s right to the renewable attributes, and in
fact Clearwater has been separately selling its renewable attributes to Avista under a separate
agreement for additional compensation. See Attachment 3 at § 18. Order No. 32697 operates
under the false assumption that nobody owned the RECs during this timeframe. It is simply not
plausible.

Finally, Order No. 32697’s reliance on more recent contracts where Idaho Power was
able to coerce certain QFs into granting Idaho Power the right to 50% of their RECs is
unpersuasive. See Order No. 32697 at 46. As Idaho Power itself freely admitted in this case,
Idaho Power used a title-clouding clause in its draft QF contracts in order to coerce QFs into
gifting RECs to Idaho Power. See Reading DI at Exhibit 506 (containing Idaho Power’s
discovery response on its title-clouding clause). Furthermore, despite the implicit assumption of
Order No. 32697, not all of these QFs were IRP-based QFs. See Order No. 32451 (approving the
Riverside Investments QF PPA for a project under 10 MW and ceding 50% of the RECs to Idaho
Power). That these developers chose to give away 50% of their RECs to avoid litigating against
Idaho Power does not undo the Commission’s prior determinations on the topic. These contract

approval dockets were not litigated and cannot establish a reasoned basis to depart from the prior
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determination in Order No. 29480. No reasoned basis exists for why utilities — which previously
could not even insist on a right to buy the RECs — now simply own 50% of the RECs outright.

7. Order No. 32697 discourages QF development by undoing the financial
\ benefits conferred on Idaho QFs by neighboring states’ RPS laws.

At bottom, the reasoning and effect of Order No. 32697 blunts the financial benefit
conferred on Idaho QFs by neighboring states’ RPS laws — thus running afoul of the
Commission’s duty to encourage QF development. See 16 U.S.C. § 824a-3(a). The
Commission went to great lengths in this proceeding to modify calculation of avoided cost rates
to further the principle of ratepayer indifference to QFs. Even if the Commission adopts
Petitioners’ recommended revision to the IRP methodology set forth above, the avoided cost
rates to emerge from this proceeding will be far lower for many QFs than they were prior to this
proceeding. This demonstrates, yet again, that QFs receive compensation only for the projected
value to the individual utility of the QFs’ energy and capacity. The ratepayers and the utility
should be indifferent. As such, PURPA merely provides QFs with access to sell at a rate
calculated to provide ratepayer indifference.

RECs are different. RECs are a product of certain state’s laws designed to provide an
additional economic benefit to promote development of renewable energy projects in the
region.'” Idaho law does not even create any such RECs. The RECs exist because other states in
the region have enacted laws allowing RECs to be produced by QF and non-QF generators in
Idaho. The Commission’s order effectively eliminates 50% of the economic benefit of the RECs

for IRP-based QFs. The effect of the order is to go beyond the principle of ratepayer

10 For example, Washington’s statement of policy for its RPS states, “Increasing energy conservation and the

use of appropriately sited renewable energy facilities builds on the strong foundation of low-cost renewable
hydroelectric generation in Washington state and will promote energy independence in the state and the Pacific
Northwest region.” Rev. Code. Wash. 19.285.020 (emphasis added).
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indifference and to actively discourage QF development by blunting the financial benefit
neighboring states have chosen to confer on Idaho QFs and non-QFs. Aside from the legal
arguments set forth above, the Commission should reconsider whether it wishes to discourage
QF development by implementing a 50% reduction in value of a commodity designed to
encourage renewable resources in the region.
IV. CONCLUSION
For the reasons set forth above, Petitioners respectfully request that the Commission

reconsider and revise its determinations in Order No. 32697 as follows:

e Disavow use of the “singe-run” methodology for calculation of avoided cost rates for
QFs in the IRP methodology, and instead require use of the IRP methodology proposed
by Petitioners’ witness, Dr. Don Reading; and

e Declare that QFs retain ownership of all environmental attributes, including REC:s, when
they sell QF energy and capacity to a utility at avoided cost rates calculated with the IRP
Methodology.

Petitioners stand ready to present further briefing, oral argument, or any further technical

testimony the Commission may request on the issues raised in this Petition.
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DATED THIS 8th day of January 2013.

RICHARDSON AND O’LEARY, PLLC

o D) bt

Peter J. Rithardson (ISB No: 3195)
Gregory M. Adams (ISB No: 7454)

Attorneys for
J.R. Simplot Company, and
Clearwater Paper Corporation
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Office of the Secretary

Service Date
May 20, 2010

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

IN THE MATTER OF THE APPLICATION )
OF IDAHO POWER COMPANY FOR ) CASE NO. IPC-E-09-34
APPROVAL OF AN AGREEMENT TO )
PURCHASE CAPACITY AND ENERGY )
FROM USG OREGON, LLC AND )
AUTHORIZE RECOVERY IN THE )

)

COMPANY’S POWER COST ADJUSTMENT

ORDER NO. 31087

On December 28, 2009, Idaho Power Company filed an Application requesting
approval of a Purchase Power Agreement and an accounting order authorizing the Company to
recover purchases of energy and associated costs from the USG Oregon, LLC, Neal Hot Springs
Unit No. 1 geothermal generation facility. The Company seeks recovery of its costs and
purchases in its annual Power Cost Adjustment (PCA).

The Application states that Idaho Power indicated in both its 2004 and 2006
Integrated Resource Plans (IRPs) that it intended to actively seek acquisition of geothermal
generating resources. In 2006, the Company issued a request for proposal (RFP) to acquire
geothermal resources and then entered into an agreement with U.S. Geothermal to purchase
power from its Raft River No. 1 geothermal power plant. Idaho Power issued a new request for
proposal in 2008 to acquire additional geothermal resources. The Company received three
responses, two of which were withdrawn by the bidders, and the Company concluded that the
third bid was too speculative and thus unacceptable. Application, p. 3. The Company’s
Application states that this experience with the unsuccessful RFP process demonstrates that “the
competitive RFP process is not the optimal means to acquire geothermal resources.”
Application, pp. 3-4. Accordingly, the Company actively pursued discussions with developers of
five different potential geothermal sites, including the Neal Hot Springs site. The Company
believes the Neal Hot Springs development is advantageous for several reasons, including (1)
substantial prior geotechnical exploration at the site, (2) its location in Idaho Power’s service
area and proximity to Treasure Valley load centers, (3) available transmission capacity, and (4)
favorable energy pricing in comparison to other proposals. Application, p. 4.

On December 11, 2009, Idaho Power and USG Oregon, LLC entered into a Power
Purchase Agreement providing for the Company’s purchase of energy from the Neal Hot Springs
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Unit No. 1 geothermal generation facility. USG Oregon, LLC is a subsidiary of US.

Geothermal. The Neal Hot Springs project is located approximately 12 miles west northwest of
Vale, Oregon. The project is expected to produce approximately 22 MW of power with an
estimated online date late in 2012. The Purchase Agreement provides an initial term of 25 years
with an option for Idaho Power to extend the term of the Agreement. The Agreement provides
that Idaho Power will receive the rights to all environmental attributes and renewable energy
credits now available or created during the term of the Agreement. The Agreement grants Idaho
Power the first right-of-offer to participate in any future U.S. Geothermal resource development
at the site or in close proximity to the site. Application, p. 5.

The energy price stated in the Agreement will be seasonally adjusted consistent with
seasonality factors currently used in Idaho Power’s PURPA agreements. The Company asserts
that seasonal prices give the correct price signal by promoting production when the value of the
energy to the Company is highest. Beginning in 2012, the flat energy price is $96/MWh. The
price escalates annually, resulting in a 25-year levelized contract price of approximately
$117.56/MWh. This compares to a levelized price for a 20-year PURPA contract of
$95.56/MWh. The Company asserts that, while the price of energy under this Agreement is
higher than energy purchased under PURPA contracts, there are benefits to this Agreement that
bring value to Idaho Power’s customers that PURPA contracts do not. The Company identifies
these benefits as (1) the Company’s rights to any of the project’s renewable energy credits, (2)
the limited ability to curtail energy, (3) the right of first offer on ownership of other site
development, (4) exploration, development and construction milestone requirements and
associated damages, and (5) the right to extend the terms of the contract. The Application states
that with the addition of a relatively minor system upgrade, sufficient firm transmission capacity
is available for the full output of the project to be delivered to Idaho Power’s load centers.

Because the Agreement is not a PURPA contract, the Company proposes that the cost
of power purchased under the Agreement be recovered in its annual PCA in a manner similar to
other non-qualified facility power purchase expenses. The Company requests that its Application
be processed by Modified Procedure, that the Commission find that the Agreement is prudent for
ratemaking purposes and that the Commission approve its request for recovery of the power
purchase expense associated with the Agreement in the Company’s power cost adjustment rate.

On March 17, 2010, the Commission issued a Notice of Application and Notice of Modified
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Procedure that provided notice of an opportunity to file written comments and reply comments
on or before May 13, 2010. The only written comments received were filed by the Commission
Staff.

Staff reviewed Idaho Power’s process to obtain proposals for geothermal resources
including the Company’s effort to obtain the resources through the RFP process. The Company
issued an RFP in 2006, and ultimately selected a proposal from U.S. Geothermal, Inc. to develop
two 13 MW phases at the Raft River site near Malta, Idaho and two phases at Neal Hot Springs.
Idaho Power issued a new RFP in January 2008 to acquire additional geothermal resources. The
RFP specified bids for up to 100 MW with a target online date of June 2011, but also stated that
the Company was willing to allow flexibility and possible délay in the project online date. The
Company received three responses to the RFP, but ultimately two of the proposals were
withdrawn by the bidders and the Company rejected the third. With this experience, the
Company decided to directly discuss with developers the possibility of geothermal development,
including possible development of the Neal Hot Springs site. Negotiations for generation at the
Neal Hot Springs site began in April 2008.

Staff expressed two concerns with the negotiation process between Idaho Power and
U.S. Geothermal. First, the prices in the Agreement submitted for Commission approval are
higher than the prices offered by U.S. Geothermal in its RFP bid. Second, the scheduled
operation date for the Neal Hot Springs project is much later than both the original 2010 online
date originally proposed by U.S. Geothermal and the June 2011 date requested by Idaho Power
in its 2006 RFP. The parties now estimate an online date of late 2012, but Staff noted that under
the terms of the Agreement the project scheduled operation date could be as late as December
2017. Staff stated it is difficult to confirm that the pricing in the Agreement is favorable
compared to other proposals because those proposals were withdrawn or rejected before serious
negotiations began with U.S. Geothermal regarding the Neal Hot Springs site. Staff Comments,
p.- 7

The energy prices contained in the Agreement begin in 2012 at $96 per MWh, and
escalate during the 25 years of the term. Staff compared the contract rates with three other
energy purchase rates to evaluate the reasonableness of the contract terms. Staff compared the
energy prices to a 25-year PURPA contract for a facility smaller than 10 aMW, to a PURPA
facility larger than 10 ‘aMW, and to the cost of power that will be provided by Idaho Power’s
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Langley Gulch facility. The rates in the Neal Hot Springs Agreement are higher than all three of
the other facilities. Staff Comments, pp. 7-9.

Despite identifying concerns with the Agreement, Staff recommended the
Commission approve all of the Agreement’s terms and conditions as submitted and find that all
payments Idaho Power makes to USG Oregon, LLC for purchases of energy from the Neal Hot
Springs Unit No. 1 generation facility will be allowed as prudently incurred expenses for
ratemaking purposes. Additionally, Staff recommended the cost of power purchased under the
Agreement be recovered in Idaho Power’s annual PCA until the next general rate case, at which
time the Company would be allowed to include costs as specified in the Agreement in base rates.

COMMISSION FINDINGS

Based on the record in this case, the Commission has determined to approve the
power purchase agreement as filed with the Application. Although the energy costs for the Neal
Hot Springs facility are higher than current PURPA rates, the Agreement provides benefits to
Idaho Power as identified by the Application. For example, Idaho Power will receive ownership
of all renewable energy credits associated with the facility, and this clearly will provide value to
Idaho Power. Additional favorable contract terms include the Company’s ability to curtail
energy deliveries from the project, and the right of Idaho Power to purchase additional
generation capacity if it is added in the future. The Agreement enables Idaho Power the first
right to purchase the facility assets if the owner proposes to sell them during the term of the
Agreement. The Agreement contains liquidated damages for construction delays and energy
shortfall damages, contract terms that make it more favorable to the Company. Finally, Idaho
Power has an option to extend the terms of the Agreement, although any extension requires re-
negotiation of the terms and conditions. These contract terms provide value to Idaho Power in
the project, and taken altogether, make the terms of the Agreement fair and reasonable. The
Agreement also is significant in that it brings a unique generating facility into Idaho Power’s mix
of resources.

The Commission notes that this case presents a situation where the RFP process, the
preferred method for obtaining competitive proposals for energy purchases, ultimately was not
successful. Contract terms resulted from direct negotiations rather than through an RFP. In most
circumstances where the RFP process is not successful, Idaho Power is not precluded from

directly negotiating contract terms with a single provider. However, the Company always bears
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the burden, when seeking Commission approval of a purchase agreement, of demonstrating’ its
terms are fair, just and reasonable.

The Commission finds the terms of the Purchase Power Agreement between Idaho
Power and USG Oregon, LLC, Neal Hot Springs Unit No. 1 geothermal generation facility to be
fair, just and reasonable. Purchases of energy from the Neal Hot Springs Unit No. 1 generation
facility will be allowed as prudently incurred expenses for ratemaking purposes, and may be
recovered in Idaho Power’s annual PCA until the Company’s next general rate case. Idaho
Power is directed to provide copies of progress reports that are required under the Agreement to
Staff. If the contract terms are amended for any reason, the Company is required to submit the
new terms to the Commission for review and approval.

ORDER

IT IS HEREBY ORDERED that the Application of Idaho Power Company for
approval of the purchase of energy from USG Oregon, LLC, Neal Hot Springs Unit No. 1
geothermal generation facility is approved. Purchases of energy from the Neal Hot Springs Unit
No. 1 generation facility will be allowed as prudently incurred expenses for ratemaking
purposes, and may be recovered in Idaho Power’s annual PCA until the Company’s next general
rate case.

THIS IS A FINAL ORDER. Any person interested in this Order (or in issues finally
decided by this Order) or in interlocutory Orders previously issued in this case may petition for
reconsideration within twenty-one (21) days of the service date of this Order with regard to any
matter decided in this Order or in interlocutory Orders previously issued in this case. Within
seven (7) days after any person has petitioned for reconsideration, any other person may cross-
petition for reconsideration. See Idaho Code § 61-626.
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DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho this o’Z()#‘

day of May 2010.

ATTEST:

VO WY 4

Nadha J I

MARSHA H. SMITH, COMMISSIONER

MACK A. REDFORD, CWISSY()NER

Jedn D. Jewell (J
Commission Secretary

bls/O:IPC-E-09-34_ws2
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BARTON L. KLINE L
Lead Counsel -

bkline@idahopower.com

December 28, 2009

VIA HAND DELIVERY

Jean D. Jewell, Secretary

Idaho Public Utilities Commission
472 West Washington Street
P.O. Box 83720

Boise, idaho 83720-0074

Re: ~ Case No. IPC-E-09-34
IN THE MATTER OF THE APPLICATION OF IDAHO POWER COMPANY
- FOR AN ACCOUNTING ORDER AUTHORIZING THE INCLUSION OF
POWER SUPPLY EXPENSES ASSOCIATED WITH THE PURCHASE OF
CAPACITY AND ENERGY FROM USG OREGON LLC IN THE COMPANY'S
POWER COST ADJUSTMENT

Dear Ms. Jewell:

Enclosed please find for filing an original and seven (7) copies of idaho Power
Company’s Application in the above matter.

Very truly yours,

Barton L. Kline

BLK:csb
Enclosures

P.O. Box 70 (83707)
1221 W. Idaho St.
Boise, ID 83702 -



BARTON L. KLINE (ISB No. 1526) RECEIvEDR
DONOVAN E. WALKER (ISB No. 5921)

Idaho Power Company W3 0EC 28 py 12: 3g

P.O. Box 70 Ah BUET

1221 West Idaho Street - UTIUT}ES COMLi 3§S o8
i iy

Boise, idaho 83707
Telephone: (208) 388-2682
Facsimile: (208) 388-6936
bkline@idahopower.com
dwalker@idahopower.com

Attorneys for Idaho Power Company

Street Address for Express Mail:
1221 West Idaho Street

‘Boise, |daho 83702

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

IN THE MATTER OF THE APPLICATION
OF IDAHO POWER COMPANY FOR AN
ACCOUNTING ORDER AUTHORIZING
THE INCLUSION OF POWER SUPPLY
EXPENSES ASSOCIATED WITH THE
PURCHASE OF CAPACITY AND ENERGY
FROM USG OREGON LLC IN THE
COMPANY’S POWER COST
ADJUSTMENT.

CASE NO. IPC-E-09-34
APPLICATION

T’ St S N e “mt “wst st “aust “wst

Idaho Power Company (“idaho Power” or the “Company”), in accordance with
Idaho Code § 61-503 and RP 52, hereby respectfully applies to the Idaho Public Utilities
Commission (“IPUC” or the “Commission”) for an accounting order authorizing ldaho
Power to include the expenses associated with the purchase of energy from the USG
Oregon LLC, Neal Hot Springs Unit #1 geothermal generation facility (“Project’) in}the
Company’s Power Cost Adjustment. In support of this Applicatioh Idaho Power

represents as follows:
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. BACKGROUND

1. Over the past several years, ldaho Power has made a concerted effort to
acquire cost-effective energy from geothermal generating resources for its resource
portfolio. In its 2004 and 2006 Integrated Resource Plans ("IRPs’), the Company
discussed why it is strongly supportive of the acquisition of energy from geothém'\al
generating resources. First, ge_othermal generation utilizes a renewable resource,
geothermally heated fluid, which decouples the project's variable operating costs from
the volatility associated with the cost of fossil fuels. Geothermal generation, except for
occasional planned and forced outages, is unique in comparison to other renewable
resources (i.e., wind, solar, run-of-river hydro, etc.), which are more intermittent in their
availability. Geothermal generation is essentially available 24/7 throughout the year and
therefore can be considered to be a baseload resource. Second, numerous studies and
tests indicate that it is likely that there are significant sources of geothermally heated hot
water underlying Idaho Power's service area. Development of these geothermal
resources will add economic value in local communities in the Company's service
territory and will make efficient use of limited transmission capécity. Third, under
various Renewable Portfolio Standards, geothermal resources qualify for renewable
‘energy credits that can provide independent financial and environmental benefits to
lIdaho Power and its customers. Fourth, the inclusion of geothermal resources in the
Company’s resource portfolio provides diversity and reduced exposure to fuel cost
fluctuations. Finally, due principally to very aggressive renewable'portfolio standards,
particularly in California, a number of utilities are actively seeking to acquire geothermal

resources throughout the entire western United States. In short, geothermal generation
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resources have the potential to provide a desirable, long-term, and economically stable

- generating resource for Idaho Power and there is some urgency to move forward to
develop these desirable local resources.

2. Idaho Power disclosed its intention to actively seek to acquire geothermal
generatihg resources in both its 2004 and 2006 IRPs. In 2006, Idaho Power issued a
Requé.st for Proposals (“RFP") to acquire geothermal resources. The 13 MW Raft River
Geothermal Power Plant Unit #1, developed by a subsidiary of U.S. Geothermal, was
selected as one of the successful proposals. The Raft River #1 plant began delivering
energy to ldaho Power in April 2008 under a power purchase agreement developed as
a result of the 2006 RFP process. U.S. Geothermal included additional geothermal
projects in its successful 2006 bid, including additional generation at Raft River and a
new project at Neal Hot Springs. However after further review of escalating
construction costs, U.S. Geothermal concluded that its fixed-price bid was not viable
and withdrew its offer to sell power from the Neal Hot Springs site as submitted. |

3. Consistent with its continuing desire to include geothermal generation in
its resource portfolio, idaho Power issued a new RFP in 2008 to acquire additional
geothermal resources. This 2008 RFP received three respénses, two of which were
shortly withdrawn by the bidders prior to Idaho Power fully evaluating the bids. Idaho
Power concluded that the third bid was too speculative and therefore unacceptable.

4, in reviewing the disappointing results of the 2006 and 2008 geothermal
RFPs both intemally and with geothermal industry experts, it has become apparent to

Idaho Power that due to the substantial uncertainties inherent in the exploration and
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development processes required for geothermal projects, the competitive RFP process
is not the optimal means to acquire geothermal resources.

5. Based on its belief that a non-RFP driven resource acquisition process for
geothermal resources is more likely to be successful, Idaho Power has actively pursued
development discussions with the developers of approximately five different potential
geothermal sites. These sites had been identified in previous RFPs or brought to the
Company’s attention as a result of previous proposals received directly from
developers. The Project identified in this Application became the front-runner in the
non-RFP procurement process for several reasons, including: (1) substantial prior
geotechnical exploration of the potential resource site, (2) its location in Idaho Power’s
service area and proximity to Treasure Valley load centers, (3) available transmission
capacity, and (4) favorable energy pricing in comparison to other proposals. Idaho
Power is continuing discussions with the other potential geothermal projects and,
consistent with the action plans in its accepted IRPs, may, in the future, present to the
Commission power purchase agreements for additional geothermal resources Idaho
Power determines to be prudent choices to fulfill Idaho PoWer identified energy needs.

Il. GENERAL DESCRIPTION OF TERMS AND CONDITIONS
IN THE POWER PURCHASE AGREEMENT FOR THE
NEAL HOT SPRINGS UNIT #1 PROJECT

6. On December 11, 2009, Idaho Power and USG Oregon LLC entered into
a Power Purchase Agreement (“Agreement”) for the purchase of energy from the Neal
Hot Springs Unit #1 geothermal electrical generation facility. USG Oregon LLC is a
subsidiary of 'U.S. Geothermal, a Boise-based geothermal developer. The Project will

be located approximately 12 miles WNW of Vale, Oregon, just west of the Bully Creek
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Reservoir. The expected MW output from the Project will be approximately 22 MW, with
an estimated on-line date of late 2012 (the Agreement requires an on-line date no later
than 2016) and with an initial term of 25 years with an option for Idaho Power to extend
the term of the Agreement. A copy of the Agreement is enclosed as Attachment No. 1.

7. Under the Agreement, Idaho Power will receive, as a part of the purchase
price, the rights to all Environmental Attributes and Renewable Energy Credits (“RECs”)
as currently known and any additional Environmental Attributes and Renewable Energy
Credits created during the term of the Agreement.

8. The Agreement requires the Project to maintain a 90 percent capacity
factor, with applicable annual energy output guarantees. Various development
milestones have been established within the Agreement. Failure to meet these
development milestones or annual output guarantees will result in damages being
calculated and will require the Project to post liquid security. The Project is required to
provide energy delivery forecasting to Idaho Power. The Agreement also allows Idaho
Power to curtail energy deliveries to Idaho Power in an amount up to 1,620 MWh per
contract year at no cost to ldaho Power. This curtailment right will allow the Company
some flexibility, albeit limited, to dispatch the Project to benefit customers. -

9. Delay damages and other liquidated damages are applicable based upon
the Projects compliance with various exploration, development, and construction
milestones, as well as its ongoing performance.

10. The Agreement grants Idaho Power the first right-of-offer to participate in
any future U.S. Geothermal resource development at this geothermal site or in close

proximately to the site and in any future ownership restructuring of the planned Project.
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11. The énergy price within the Agreement will be seasonally adjusted
consistent with seasonality factors cumently being used in Idaho Power's PURPA
agreements. Using seasonality factors to adjust prices provides for reduced energy
prices in months of historically low market energy values, with increased energy prices
in months when Idaho Power experiences its peak energy needs. Seasonal prices give
the correct price signal by incenting production when the value of the energy to the
Company is the highest. Beginning in 2012, the flat energy price (energy price to which
seasonality is then applied) is $96.00/MWh. An annual price escalation that varies from
6 percent in the in,itiai years to 1.33 percent in the later years of the Agreement was
used to create the fixed monthly price schedule shown in Appendix A of the Agreement.
Applying levelized energy pricing models to this fixed set of prices results in an
approximate 25-year levelized contract price of $117.56.

12. For compariéon purposes, PURPA contracts are currently only available
for a 20-year term. The levelized price for a 20-year PURPA contract, with first energy
deliveries in 2012 is $95.56/MWh (IPUC Order No. 30744). The calculated levelized
contract price for energy provided under this Agreement for a 20-year term would be
approximately $115.28/MWh. IPUC Order No. 30744 establishes PURPA non-levelized
contract price for energy received in 2012 to be $80.05/MWh, which escalates to
$138.93/MWh in calendar year 2034 (2034 is the last year currently priced in IPUC
Order No. 30744). The energy price for 2012 in the Agreement is $96.00/MWh and the
price escalates to $140.82/MWh in 2034. While the price of energy under the
Agreement is higher than energy purchased under PURPA contracts, there are aspects

of the Agreement that bring value to Idaho Power's customers that PURPA contracts do
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not. For example, typical PURPA agreements currently do not provide Idaho Power

rights to any of the project's RECs. To obtain the RECs for a PURPA project, Idaho

- Power must incur additional costs to purchasé those credits from the developer in a
separate transaction. PURPA agreements offer no energy curtailment rights, no
operational financial security requirements, no rights of first offer on ownership or other
site development, no exploration, development or construction milestone requirements
and associated damages, and no rights for extension of the contract term.

13. USG Oregon LLC has submitted a request and completed a Large
Generation Interconnection Agreement for this Project. The Project will pay all
interconnection costs associated with this Project and the schedule for completion of
installation and construction of all required interconnection equipment is consistent with
the Projects expected energy delivery dates. With the addition of one relatively minor
system upgrade, sufficient firm transmission capacity is available for the full output of
the Project to be delivered to Idaho Power’s load centers. The Project will advance the
cost of the upgrade and receive credit for its advanced funds based on its capacity and
the OATT rate.

14. Section 1.8, Articles 27 and 28 of the Agreement provides that the
Agreement will not become effective until the Commission has approved all of the
Agreement’s terms and conditions and declared that all payments Idaho Power makes
under this Agreement will be allowed as prudently incurred expenses for ratemaking

purposes.
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lll. ACCOUNTING TREATMENT

15. Idaho Power intends to include the expenses associated with the
purchases from the Project in FERC Account 555. The Agreement is not a PURPA
agreement and therefore the Company proposes that the cost of power purchased
under the Agreement be recovered in the PCA in a manner similar to other non-QF
power purchase expenses, with 95 percent of variations captured through the
Company’s PCA mechanism until the next general rate case, at which time the
Company will be allowed to include the costs of the Agreement in base rates.

IV. MODIFIED PROCEDURE

16. Idaho Power believes that a hearing is not necessary to consider the
issues presented herein and respectfully requests that this Application be processed
under Modified Procedure, i.e., by written submissions rather than by hearing. RP 201,
et seq. If, however, the Commission determines that a technical hearing is required, the
Company stands ready to present its testimony and support the Application in such
hearing.

V. COMMUNCIATIONS AND SERVICE OF PLEADINGS

17. Communications and service of pleadings, exhibits, orders, and other

documents relating to this proceeding should be sent to the following:

Barton L. Kline, Lead Counsel Randy C. Allphin
Donovan E. Walker, Senior Counsel Contract Administrator
Idaho Power Company Idaho Power Company
P.0.Box 70 P.O.Box 70

Boise, Idaho 83707 Boise, Idaho 83707
bkline@idahopower.com rallphin@idahopower.com

dwalker@idahopower.com
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VI. REQUEST FOR RELIEF
18. Idaho Power Company respectfully requests that the Commission issue

an Order: (1) Authorizing that this matter be processed by Modified Procedure; and (2)

finding that the Agreement is prudent for ratemaking purposes; and (3) approving Idaho

Power’s requested accounting treatment for inclusion of the power purchase expense

associated with the Agreement in the Company’s Power Cost Adjustment rate.
Respectfully submitted this 28™ day of December 2009.

(Do

BARTON L. KLINE
Attomey for Idaho Power Company
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CERTIFICATE OF MAILING

| HEREBY CERTIFY that on the 28" day of December 2009 | served a true and
correct copy of the within and foregoing APPLICATION upon the following named
parties by the method indicated below, and addressed to the following:

USG Oregon LLC Hand Delivered
Dan Kunz X_U.S. Mail
USG Oregon LLC Ovemight Mail
1505 Tyrell Lane FAX
Boise, Idaho 83706 Email
(Axtre =
Barton L. Kline
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POWER PURCHASE AGREEMENT
BETWEEN
USG OREGON LLC
AND
IDAHO POWER COMPANY
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POWER PURCHASE AGREEMENT
BETWEEN
USG OREGON LLC
AND

IDAHO POWER COMPANY

This Power Purchase Agreement (“Agreement”) is entered into this [ [ 7 day
of Pecember 2009, by and between USG OREGON LLC, a Delaware limited
liability company with a principal place of business at 1505 Tyrell Lane, Boise, ID 83706
(“Seller”), and IDAHO POWER COMPANY, an Idaho corporation with a principal
place of business at 1221 W. Idaho Street, Boise, ID 83702 (“Buyer”). Seller and Buyer
may be referred to individually as “Party,” or jointly as “Parties.”

Recitals

A Seller desires to develop, construct, own and operate a geothermal electric
generating facility known as the Neal Hot Springs Unit #1 with an estimated average
annual net output of no less than 14,000 kW and no greater than 25,000 kW. At the time
of signing this Agreement the expected estimated average annual net output is 22,000
kW. This estimated average annual net output will be precisely established as specified
in Article 3.

B. Seller desires to deliver, and sell the full electrical energy output from this
facility to the Buyer along with all environmental benefits associated with the electrical
energy output for all calendar months of each year for the full term of this Agreement.

C. Seller and Buyer wish to enter into this Agreement in order to set forth the
terms and conditions under which Seller will sell and Buyer will purchase energy from
the Seller’s Facility.

NOW, THEREFORE, in consideration of the mutual covenants contained in this
Agreement, the sufficiency and adequacy of which are hereby acknowledged by each
Party, the Parties agree to the following:
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ARTICLE 1
DEFINITIONS

1.1 “Affiliate” means any other person or entity that controls, is under the
control of, or is under common control with, the named person or entity. For purposes of
this definition, the term “control” (including the terms “controls,” “under the control of,”
and “under common control with”) means the possession, directly or indirectly, of the
power to direct or cause the direction of the management or the policies of a person or
entity, whether through ownership interest, by contract or otherwise.

1.2 “Annual Allowed Energy Reduction” means 1,620 MWh for each
Contract Year.

1.3 “Annual Capacity Factor” means 90%.

1.4 “Annual Guaranteed Output” means the Annual Output Forecast as
defined in Section 8.5 multiplied by the Annual Capacity Factor.

1.5 “Bankrupt” means with respect to any entity, such entity (1) files a
petition or otherwise commences, authorizes or acquiesces in the commencement of a
proceeding or cause of action under any bankruptcy, insolvency, reorganization or similar
law, or has any such petition filed or commenced against it, (2) makes an assignment or
any general arrangement for the benefit of creditors, (3) otherwise becomes bankrupt or
insolvent (however evidenced), (4)has a liquidator, administrator, receiver, trustee,
conservator or similar official appointed with respect to it or any substantial portion of its
property or assets, or (5) is generally unable to pay its debts as they fall due. The term
“Bankruptcy” shall have a corollary meaning when used herein.

1.6 “Business Day” means any calendar day that is not a Saturday, a Sunday,
or a NERC-recognized holiday.

1.7 “Commission” means the Idaho Public Utilities Commission or its
Successor.
1.8 “Commission Approval” means an order issued by the Commission

approving this Agreement and finding the Contract Price to be reasonable and that all
payments to be made to Seller under this Agreement shall be allowed as prudently incurred
expenses of Buyer for ratemaking purposes, without condition(s) or modification(s) other
than condition(s) or modification(s) accepted in writing by the Party or Parties adversely
affected by such condition(s) or modification(s).

1.9 “Contract Price” means the price for all Net Energy that has been agreed
to by the Parties in this Agreement and referenced in Appendix A.

1.10  “Contract Year” means the period commencing March 1% of the first
calendar year after the establishment of the Operation Date ending one (1) year later, and
each one year period thereafter beginning on March 1.
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1.11  “Credit Rating” means (1) with respect to any entity other than a financial
institution, the (a) current ratings issued or maintained by S&P’s or Moody’s with respect
to such entity’s long-term senior, unsecured, unsubordinated debt obligations (not
supported by third-party credit enhancements) or (b) corporate credit rating or long-term
issuer rating issued or maintained with respect to such entity by S&P’s or Moody’s, or
(2) if such entity is a financial institution, the ratings issued or maintained by S&P’s or
Moody’s with respect to such entity’s long-term, unsecured, unsubordinated deposits.

1.12 “Delay Energy Quantity” means 3,000 kW less any portion of the capacity
rating (kW) of the Facility that has met the Operation Date requirements specified in
Section 5.4 multiplied by the hours beginning with the 744™ hour past midnight of the
Scheduled Operation Date to midnight of the day preceding the Operation Date, not to
exceed, 2,160 total hours.

1.13 “Delay Liquidated Damages” means the Delay Energy Quantity multiplied
by the Delay Price.

1.14 “Delay Price” means 85% of the applicable month’s Market Energy Cost
less the applicable month’s Contract Price as specified in Appendix A. If this calculation
results in a value less than zero (0) then the result will be zero (0).

1.15 “Designated Dispatch Facility” means Buyer’s generation dispatch group
or any subsequent group designated by Buyer.

1.16 “Effective Date” means the date first written above.

1.17 “Emergency” means an emergency condition as defined under the
Interconnection Agreement or the applicable OATT.

1.18 “Environmental Attributes” means the aggregate amount of environmental
air quality credits, off-sets, or other benefits related to the Net Energy and Test Energy
produced by the Facility that reduces, displaces or off-sets emissions resulting from fuel
combustion at another location pursuant to any federal, state or local legislation or
regulation, and the aggregate amount of credits, offsets or other benefits related to Buyer’s
current marketing program, any successor green pricing program, or other environmental or
renewable energy credit trading program derived from the use, purchase or distribution of
Net Energy from the Facility or any similar program pursuant to any federal, state or local
legislation or regulation. The Environmental Attributes include, but are not limited to,
green tags, green certificates, renewable energy credits (REC’s) and tradable renewable
certificates directly associated with the Net Energy produced at this Facility. One REC is
associated with the generation and delivery of one thousand (1,000) kWh of Net Energy.
Notwithstanding any other provision of this Agreement, Environmental Attributes do not
include: (1)the PTC’s, (2)any investment tax credits, and any other tax credits,
deductions, exemptions, or other tax benefits associated with the Facility, and (3) any state,
federal, local or private cash payments, exemptions, refunds or grants relating in any way
to the Facility, construction of the Facility or output of the Facility, including the
production of Test Energy, Station Use, or Net Energy.
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1.19 “Facility” means the electric generation facility commonly known as
Seller’s Neal Hot Springs Unit #1 geothermal power plant, as described in more detail in
Appendix B, which includes all of the equipment required to enable this power plant to
produce and deliver the electric energy as specified within this Agreement to the Buyer.
This equipment shall include, but not be limited to, the electrical interconnection
equipment, generator, turbine, heat exchanger, and cooling tower(s). The geothermal fluid
extraction wells, geothermal fluid injection wells, geothermal fluid transportation systems
from the various wells to the generation unit are included in the Facility to the extent that
they are used in the production of energy from the Facility.

1.20  “Facility Assets” shall have the meaning given to that term in Section
29.7.1.

1.21 “Facility Lender” means, collectively, any lender(s) providing any Project
Financing and any guarantors of such lenders and successor(s) or assigns thereto that Seller
identifies in Article 32.

1.22 “Financing Documents” means the loan and credit agreements, notes,
bonds, indentures, security agreements, lease financing agreements, mortgages, deeds of
trust, and other documents relating to any Project Financing for the Facility, and any and
all amendments, modifications, or supplements to the foregoing that may be entered into
from time to time at the discretion of Seller in connection with any Project Financing of the
Facility, or of the Facility in combination with other assets of the Seller.

1.23 “First Energy Date” means the day commencing at 00:01 hours, Mountain
Time, following the day that the conditions in Section 4.1 have been satisfied.

1.24 “Forced Outage” means a Facility condition that requires a sudden or
mandatory unplanned curtailment of the Net Energy deliveries from the Facility that (1) is
due to equipment failure or unplanned shutdown which was not caused by an event of force
majeure or by neglect, disrepair or lack of adequate preventative maintenance of the
Seller’s Facility or (2) is required to allow unplanned repair or maintenance to prevent
equipment failure.

1.25 “Good Utility Practice(s)” means any of the practices, methods and acts
engaged in or approved by a significant portion of the electric utility industry during the
relevant time period, or any of the practices, methods and acts which, in the exercise of
reasonable judgment in light of the facts known at the time the decision was made, could
have been expected to accomplish the desired result of the lowest reasonable cost
consistent with good business practices, reliability, safety and expedition. Good Utility
Practice(s) is not intended to be limited to the optimum practice, method or act to the
exclusion of all others, but rather to be acceptable practices, methods, or acts generally
accepted in the region and consistently adhered to.

1.26 “Guaranty” means an instrument or agreement pursuant to which a
guarantor guarantees the performance of the obligations of an obligor, which instrument or
agreement is substantially in the form set forth as Appendix C.
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1.27 “Guaranty Default” means with respect to a Guaranty or the guarantor
thereunder, the occurrence of any of the following events: (1) any representation or
warranty made or deemed to be made or repeated by such guarantor in connection with
such Guaranty shall be false or misleading in any material respect when made or when
deemed made or repeated; (2) such guarantor fails to pay, when due, any amount required
pursuant to such Guaranty; (3) the failure of such guarantor to comply with or timely
perform any other material covenant or obligation set forth in such Guaranty if such failure
is not capable of remedy or shall not be remedied in accordance with the terms and
conditions of such Guaranty; (4) such Guaranty shall expire or terminate, or shall fail or
cease to be in full force and effect and enforceable in accordance with its terms against
such guarantor, prior to the satisfaction of all obligations of the obligor under this
Agreement, in any such case without replacement; (5) such guarantor shall repudiate,
disaffirm, disclaim, or reject, in whole or in part, or challenge the validity of, its Guaranty,
or (6) such guarantor becomes Bankrupt; provided, however, that no Guaranty Default
shall occur or be continuing in any event with respect to a Guaranty after the time such
Guaranty is required to be canceled or returned to a Party in accordance with the terms of
this Agreement.

1.28 “Initial Term” has the meaning given to that term in Section 5.1.1.

129  “Interconnection Agreement” means the agreement between the
Interconnection Provider and the Seller that enables the Seller’s energy to be delivered and
integrated into the Interconnection Provider’s electrical system.

130 “Interconnection Facilities” means all equipment required to be installed
to interconnect and deliver energy from the Facility to the Interconnection Provider’s
system including, but not limited to, connection, switching, metering, relaying,
communications and safety equipment.

1.31 “Interconnection Provider” means that portion of Idaho Power Company,
or its successor, that is responsible for the interconnections and operations of the Idaho
Power Company distribution and transmission system as specified in the Idaho Power
Company OATT.

1.32 “Interest Rate” means (1) for purposes of identifying the Interest Rate to
be paid on cash collateral, an annual interest rate equal to the overnight federal funds rates,
or (2) for purposes of identifying the Interest Rate to be paid in an event of default, an
annual interest rate equal to one hundred percent (100%) of the LIBOR three (3) month rate
plus two hundred (200) basis points. The designated Interest Rate shall be the rate
published on the date of the invoice, or other notice, in The Wall Street Journal (or, if
The Wall Street Journal is not published on that day, the next succeeding date of
publication); provided, however, that the annual interest rate used as the Interest Rate shall
not exceed the maximum rate permitted by law.

1.33 “Investor” means any investor(s) (including any transferees of such
investors) that acquire a direct or indirect interest in Seller that Seller identifies in Article
32.
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1.34 “Market Energy Cost” means the monthly weighted average of the daily
on-peak and off-peak Dow Jones Mid-Columbia Index (Dow Jones Mid-C Index) prices
for non-firm energy. If the Dow Jones Mid-C Index price is discontinued by the reporting
agency, both Parties will mutually agree upon a replacement index similar to the Dow
Jones Mid-C Index. The selected replacement index will be consistent with other similar
agreements and a commonly used index by the electrical industry.

1.35 “Market Energy Price” means ninety percent (90%) of the Market Energy
Cost.

1.36  “Material Adverse Change” means, with respect to Seller’s Guarantor, the
Guarantor’s non-credit enhanced unsecured debt has (a) a Credit Rating below BBB- by
S&P or below Baa3 by Moody's, or (b) a Credit Rating of BBB— by S&P accompanied by a
negative watch or Baa3 by Moody's accompanied by a negative watch, or (c) both ratings
are withdrawn or terminated on a voluntary basis by the rating agencies. If S&P changes
its rating system during the Term, “BBB— shall be replaced by S&P’s lowest investment
grade rating under the new rating system; likewise, if Moody’s changes its rating system
during the Term, “Baa3” shall be replaced by Moody’s lowest investment grade rating
under the new rating system.

1.37 “Material Breach” means a default or Event of Default (Article 25) subject
to Section 25.3.

1.38 “Maximum Capacity” shall not exceed 30,000 kW without prior mutual
consent by both Parties and will be precisely established as specified in Section 3.2.2.

1.39 “Metering and Telemetry Equipment” means all equipment specified in
the Interconnection Agreement, this Agreement, and any additional equipment specified in
Appendix B required to measure, record and telemeter power flows between the Facility
and the Interconnection Provider’s electrical system.

1.40 “Metering Point” means the point where the Seller’s energy is measured
by the Interconnection Provider’s Metering Equipment.

1.41 “Moody’s” means Moody’s Investor Services, Inc. or its successor.

1.42 “NERC” means the North American Electric Reliability Council or its
successor. : ‘

1.43 “Net Energy”, expressed in (kWh), means all of the electric energy
produced by the Facility, less Station Use, and delivered to and measured at the Metering
Point that is (1) after an Operation Date has been established (2) is delivered by the Seller
to the Metering Point and accepted by the Buyer at the Metering Point and (3) not
exceeding the Maximum Capacity. Net Energy does not include Test Energy.

1.44 “Net Energy Shortfall” means as calculated in Section 8.5.5 and subject to
Net Energy Shortfall Damages.
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1.45 “Net Energy Shortfall Price” means the price used to calculate the Net
Energy Shortfall Damages as specified in Appendix D.

1.46 “Net Energy Shortfall Damages” means any remaining Net Energy
Shortfall after the provisions of Section 8.5.5.2 have been applied, multiplied by the Net
Energy Shortfall Price applicable to the actual period when the Net Energy Shortfall
occurred.

1.47 “OATT” means the Open Access Transmission Tariff applicable to the
Interconnection Provider’s system or the Buyer’s transmission system.

1.48 “Operation Date” means the day commencing at 00:01 hours, Mountain
Time, following the day that all conditions of Section 5.4 have been satisfied.

1.49 “Performance Assurance” means collateral in the form of either a
Guaranty, cash, letter(s) of credit, or other security acceptable to Buyer, as described in
Article 15. :

1.50 “Point of Delivery” means the point where the Transmission Tap
intersects the Interconnection Provider’s Vale-Unity transmission line.

1.51 “Project Financing” means debt with respect to which the Facility
Lender(s) are granted security interests in the Facility, as well in such other of Seller’s
assets, and in such revenues generated therefrom, as are specified in the Financing
Documents.

1.52 “Project Milestone” means a defined date by which time the Seller shall
have accomplished a particular activity, as defined in Appendix H.

1.53 “PTC’s” means Production Tax Credits applicable to electricity produced
from certain renewable resources pursuant to 26 U.S.C. § 45, or replacement or substitute
tax benefits based on energy production from the Facility.

1.54 “PTC Value” means if the Seller elects to receive PTCs for this Facility,
an amount equal to: (a) the PTC’s to which Seller would have been entitled with respect to
renewable energy it is unable to deliver because of a Buyer Event of Default; plus (b) a
“gross up” amount to take into account the federal, state and local income tax to Seller on
such payments in lieu of PTC’s, so that the net amount retained by Seller, after payment of
federal, state and local income taxes, is equal to the amount set forth in clause (a) of this
definition. For purposes of determining the foregoing, Seller shall deliver a certificate from
an officer of Seller stating the corporate income tax rates (federal, state or local, as
applicable) that are in effect for the Seller during the tax year in which the receipt of such
PTC Value is taxed, and such income tax rates shall be used in the calculation of the PTC
Value. If the Seller does not elect to receive PTC’s for this Facility, the PTC Value shall
be zero (0).
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1.55 “Scheduled First Energy Date” means the date that is thirty (30) months
from the date on which the Seller issues the notice to proceed for the power plant
construction as described in the fourth Project Milestone of Appendix H.

1.56 “Scheduled Maintenance” means as defined in Section 12.2.

1.57 “Scheduled Operation Date” means six (6) months after the Scheduled
First Energy Date.

1.58  “Scheduled Outage” means the pre-scheduled kWh curtailment associated
with the Scheduled Maintenance.

, 1.59 “Seller’s Guarantor” means the entity providing the Guaranty or a
successor or assignee thereof that is not experiencing a Material Adverse Change.

1.60 “Site” means the parcel of real property on which the Facility will be
constructed and located, including any easements, right-of-ways, surface use agreements,
and other interests or rights in real estate reasonably necessary for the construction,
operation and maintenance of the Facility.

1.61 “Station Use” means electric energy produced by the Facility that is used
to operate equipment that is auxiliary or otherwise related to the production of electricity
by the Facility, including geothermal fluid pumps.

1.62 “S&P” means Standard & Poor’s, a division of McGraw-Hill Companies
Inc. or ifs successor.

1.63 “Term” means the period of time during which this Agreement shall
remain in full force and effect, including the Initial Term and any extension of the Term as
provided in Article 5.

1.64 “Test Energy” (expressed in kWh), means all of the electric energy
produced by the Facility, less Station Use, and delivered to and measured at the Metering
Point, that is (1) prior to an Operation Date being established and (2) delivered by the
Seller to the Metering Point and accepted by the Buyer at the Metering Point and (3) not
exceeding the Maximum Capacity.

1.65 “Total Annual Facility Net Energy” means the sum of twelve (12) months
of actual Net Energy beginning with March 1% of each calendar year.

1.66 “Transmission Tap” means the approximate eleven (11) mile transmission
- line connecting the Facility to the Point of Delivery.

1.67 “WECC” means the Western Electricity Coordinating Council or its
SUCCessor.
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1.68 “WREGIS” means the Western Renewable Electricity Generation
Information System which is an independent, renewable energy tracking system for the
region covered by the Western Electricity Coordinating Council (WECC).

ARTICLE 2
RULES OF CONSTRUCTION

2.1  General. The defined terms listed in Article 1 (as indicated by initial
capitalization) shall have the meanings set forth in Article 1 whenever the terms appear in
this Agreement and attached Appendices, whether in the singular or the plural or in the
present or past tense. Other terms used in this Agreement but not listed in Article 1 shall
have meanings as otherwise defined within this Agreement or as commonly used in the
English language and, where applicable, in Good Utility Practice(s). Words not
otherwise defined in this Agreement that have well-known and generally accepted
technical or trade meanings are used in accordance with such recognized meanings. In
addition, the following rules of interpretation shall apply:

2.1.1 The masculine shall include the feminine and neuter.

2.1.2 References to “Articles,” “Sections,” or “Appendices” shall be to
articles, sections or appendices of this Agreement.

2.1.3 The Appendices attached to this Agreement are incorporated in
and are intended to be a part of this Agreement.

2.1.4 This Agreement was negotiated and prepared by both Parties with
the advice and participation of counsel. The Parties have agreed to the wording of this
Agreement, and none of the provisions of this Agreement shall be construed against one
Party on the grounds that such Party is the author of this Agreement or any part of this
Agreement.

2.1.5 The Parties shall act reasonably and in accordance with the
principles of good faith and fair dealing in the performance of this Agreement. Unless
expressly provided otherwise in this Agreement, (i) where the Agreement requires
consent, approval, or a similar action by a Party, such consent, approval or other action
shall not be unreasonably withheld, conditioned or delayed, and (ii) where the Agreement
gives a Party a right to determine, require, specify or take similar action with respect to a
matter, such determination, requirement, specification or similar action shall be
reasonable.

2.2 Interpretation of Interconnection Agreement and Interconnection Provider
documentation. The Parties recognize that the Seller has entered into a separate

Interconnection Agreement enabling the delivery of the Facility’s electrical energy to the
Buyer. This agreement shall include but not be limited to an Interconnection Agreement
with the Interconnection Provider and documentation from the Interconnection Provider
approving the delivery of the Facility’s energy to the Point of Delivery.
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2.2.1 The Parties acknowledge and agree that the Interconnection
Agreement(s) and the Interconnection Provider documentation shall be separate and
free-standing documents and agreements and that the terms of this Agreement are not
binding upon the Interconnection Provider.

2.2.2 Notwithstanding any other provision in this Agreement, nothing in
the Interconnection Agreement(s) or the Interconnection Provider documentation shall
alter or modify the Buyer’s or Seller’s rights, duties and obligations under this
Agreement. This Agreement shall not be construed to create any rights between the
Seller and the Interconnection Provider. :

ARTICLE 3
PROJECT MILESTONES

3.1  The Seller shall meet all requirements of the first three (3) Project
Milestones specified in Exhibit H (exploration schedule, exploration drilling, and
resource report).

3.1.1 Within sixty (60) days of the date the resource report required
under the third Project Milestone is provided to the Buyer, the Parties shall review the
provided report and establish the estimated average annual net output (kW rating) of the
?acility. Based upon this agreed upon kW rating, the Facility shall be developed as
ollows:

a.) If the report indicates that the geothermal resource is able
to accommodate a Facility kW rating from 14,000 kW to
25,000 kW the Seller shall proceed with completion of the
Facility as specified within this Agreement.

b.)  If the report indicates that the geothermal resource is able
to accommodate a Facility kW rating of less than 14,000
kW, the Seller within sixty (60) days of the date of the
issuance of the resource report shall notify the Buyer of the
Seller’s 1) intent to proceed with development and
construction of the Facility as specified within this
Agreement, or 2) propose to the Buyer modifications of the
existing Agreement, or 3) provide notification of
termination of this Agreement. If the Seller provides no
notification within the sixty (60) day period, the Seller shall
be obligated to proceed with development and construction
of this Facility as specified within this Agreement. If the
report indicates the kW rating of the Facility shall be less -
than 10,000 kW, the Buyer reserves the right to terminate
this Agreement within this sixty (60) day period. If after
commercially reasonable efforts the Parties are unable to
agree upon modifications proposed as specified in item 2)
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above, either Party may terminate this Agreement with 30
days notification. Upon mutual consent, the Parties may
agree to extend this sixty (60) day period prior to the end of
the initial sixty (60) day period. Termination of this
Agreement as allowed with this section 3.1.1 b) shall result
in no damages be assessed against either the Buyer or the
Seller.

c)  If the report indicates that the geothermal resource is able
to accommodate a Facility kW rating greater than 25,000
kW the Seller shall proceed with development of up to a
25,000 kW rated Facility. The Parties may mutually agree
to Net Energy deliveries to the Buyer exceeding 25,000
kWh per hour as an amendment to this Agreement or in a
separate agreement.

32  The Seller shall meet all requirements of the fourth Project Milestone -
(issuance of notice to proceed with power plant construction) specified in Exhibit H.

3.2.1 Within sixty (60) days of meeting the fourth Project Milestone,
Seller may revise, if necessary, item B-1 of Appendix B. Any such revision shall provide
sufficient detail to accurately describe the entire geothermal facility that will be included
in this Agreement. This description must include, but not be limited to, generation-
equipment, cooling towers, control equipment, turbine, heat exchanger, geothermal fluid
production and injection wells, geothermal fluid transportation system, etc.

3.2.2 Within sixty (60) days of meeting the fourth Project Milestone,
Seller shall submit a revised Maximum Capacity value not to exceed the Maximum
Capacity established in Section 1.38.

ARTICLE 4
CONDITIONS TO ACCEPTANCE OF ENERGY
FIRST ENERGY DATE

4.1  Conditions. As a condition of the Buyer’s acceptance of deliveries of
energy from the Seller, the following conditions shall be satisfied.

4.1.1 The Commission shall have approved this Agreement as
contemplated in Articles 27 and 28, or Buyer shall have waived such approval.

4,12 Seller shall include updated information as to the Facility’s
expected First Energy Date in the Progress Reports and Seller shall have notified Buyer
of the expected First Energy Date no later than five (5) Business Days before the
expected First Energy Date.
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4.1.3 Seller shall have delivered to the Buyer a certificate signed by an
officer of Seller (1) certifying that to the best of the officer’s knowledge all licenses,
permits or approvals necessary for Seller’s commencement of deliveries have been
obtained from applicable federal, state or local authorities, and (2)listing all such
licenses, permits and approvals.

4.1.3.1  Seller shall certify that either (a) the Seller’s market-
based tariff applicable for sale of the Test Energy and Net Energy has attained FERC
Market-Rate authority or (b) the Facility is exempt from FERC Market-Rate authority
and such application or acceptance is not required for Seller to commence Test Energy
and Net Energy deliveries under this Agreement.

4.1.4 Opinion of Counsel. Seller shall have submitted to the Buyer an
opinion letter signed by a law firm that includes attorneys admitted to practice and in
good standing in the states of Idaho or Oregon providing an opinion that Seller’s licenses,
permits and approvals as set forth in Section 4.1.3 above are legally and validly issued,
are held in the name of the Seller and, based on a reasonable review (which may include
reliance on certificates provided by officers or other responsible personnel of Seller), the
firm is of the opinion that Seller is in substantial compliance with said permits as of the
date of the opinion letter. The opinion letter will be in a form acceptable to Buyer and
will acknowledge that the firm rendering the opinion understands that Buyer is relying on
said opinion in connection with and for the purposes of this transaction. Buyer’s
acceptance of the form will not be unreasonably withheld, conditioned or delayed. The
opinion letter will be governed by and shall be interpreted in accordance with the legal
opinion accord of the American Bar Association Section of Business Law (1991). If
Buyer does not object in writing to the proposed form of opinion letter within ten (10)
Business Days after receiving in it, it shall be deemed accepted.

4.1.5 Seller shall have delivered to Buyer certification that the Facility is
substantially complete, tested and capable of beginning energy deliveries to the Buyer in
a safe manner.

4.1.6 Engineer’s Certifications. Submit an executed Engineer's
Certification of Design & Construction Adequacy and an Engineer's Certification of
Operations and Maintenance (O&M) Policy. These certificates will be in the form
specified in Appendix E but may be modified to the extent necessary to recognize the
different engineering disciplines providing the certificates.

4.1.7 Insurance. Submit written proof to the Buyer of all insurance
required in Article 14.

4.1.8 Interconnection Provider Approval. Provide the Buyer with proof
that the Interconnection Agreement is complete and all Interconnection Provider
approvals, including approval for Seller to deliver Test Energy and Net Energy to the
Metering Point of no less than the Maximum Capacity are complete.
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4.1.9 Written Acceptance. Seller shall request and obtain written
confirmation from the Buyer that all conditions to acceptance of Test Energy have been
fulfilled. Such written confirmation shall be provided within a commercially reasonable
time following the Seller’s request and will not be unreasonably withheld by the Buyer.

The conditions set forth in this Section4.1 are to be used solely for purposes of
determining when the Facility has achieved its First Energy Date. They are not intended

to affect in any way when the Facility is deemed to have been “placed in service” for tax -

treatment purposes.

42  Buyer’s Approval of First Energy Date; Disagreements. Seller’s
designation of the First Energy Date shall be subject to Buyer’s approval, which Buyer
shall not unreasonably withhold, condition or delay. No later than five (5) Business Days
after Seller’s notification to the Buyer of the Seller’s proposed First Energy Date, as
specified in Section 4.1.9, Buyer shall send Seller a written notice, either (A) approving
the First Energy Date specified in the notice, or (B) setting forth in reasonable detail
Buyer’s reasons for concluding that the First Energy Date has not been achieved or will

be achieved on a date other than the date designated in Seller’s notice. If Buyer does not

respond on or before the fifth (5™) Business Day after Seller’s notice, the First Energy
Date shall be deemed to have occurred on the date designated in Seller’s notice. If Buyer
reasonably disagrees that the First Energy Date has been achieved, the Parties shall
cooperate promptly and in good faith to address Buyer’s concerns and agree upon the
First Energy Date. If the Parties are unable to agree to a First Energy Date within
ten (10) Business Days of Buyer’s notice of disagreement, either Party may pursue
dispute resolution under Article 24 to determine the First Energy Date.

ARTICLE §
TERM AND OPERATION DATE

5.1 Term.

5.1.1 [Initial Term. This Agreement shall become effective as of the
Effective Date and shall remain in full force and effect through the last day of the last
month of the twenty-fifth (25™) Contract Year , subject to any termination provisions set
forth in this Agreement (the “Initial Term”).

5.1.2 Buyer’s Option to Extend Term. Buyer shall have the option to
extend the Term. Buyer may exercise this option by giving irrevocable notice of exercise
to Seller on or before the end of the twenty-third (23™) Contract Year. If Buyer does not
timely exercise this option, the option shall automatically expire. The option set forth in
this Section shall automatically terminate upon any termination of this Agreement. If
Buyer timely exercises this option, the Parties will negotiate, in good faith, the terms and
conditions under which the Term of this Agreement would be extended; provided,
however, the option set forth in this Section shall terminate without liability to either
Party if the Parties fail to enter into a definitive written agreement concerning the
extension to the Term within six (6) months following the date of Buyer’s notice. The
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terms and conditions of any such extension shall be subject to the Parties’ respective
management, Board of Directors, and any required Commission approval.

52  Progress Reports. On the first Business Day of each calendar quarter
following the first Project Milestone (exploration report) until the Seller has achieved the
fourth Project Milestone (power plant notice to proceed) and on the first Business Day of
each calendar month thereafter until the Operation Date is achieved, Seller shall submit to
the Buyer progress reports on the development and construction of the planned Facility in
a form reasonably satisfactory to the Buyer. These Progress Reports shall include, but
not be limited to, a project development schedule including all significant activities and
milestones and the status of these items, notation and explanation of any significant
delays and the Seller’s planned action, and other information pertinent to Seller’s
progress on development and construction of the Facility.

53  Monitoring of Facility. Buyer shall have the right at its sole risk and
expense to monitor the construction, start-up and testing of the Facility and the Seller
shall comply with all reasonable requests of the Buyer with respect to these monitoring
events. Seller shall cooperate in such physical inspections of the Facility as may be
reasonably requested by the Buyer during and after completion of construction. All
persons visiting the Facility on behalf of the Buyer shall comply with all of the Seller’s-
applicable safety and health rules and requirements. Buyer’s technical review and
inspection of the Facility shall not be construed as endorsing the design of the Facility
nor as any warranty of the safety, durability, or reliability of the Facility.

5.4  Operation Date. Seller will in good faith seek to achieve the Operation
Date by the Scheduled Operation Date. The Operation Date shall occur after all of the
following conditions have been satisfied.

5.4.1 Seller shall notify the Buyer of the Seller’s proposed Operation
Date, in written form no later than five (5) Business Days prior to the proposed Operation
Date. ’

5.4.2 Seller shall have completed and shall have maintained all
conditions to acceptance of energy as specified in Article 4.

5.43 The generator, turbines, extraction wells, injection wells and other
associated equipment enabling the Facility to deliver at least 3,000 kW of Net Energy in a
stable, reliable, consistent and safe manner have been installed, tested and determined to
be functioning properly.

5.4.4 All Facility systems necessary for the stable, safe, reliable and
consistent operation of the installed Facility are substantially complete, any testing of the
installed Facility required pursuant to the Interconnection Agreement(s) and
Interconnection Provider documents and equipment supplier requirements have been
successfully completed, and the Facility is available for operation in all material respects
in accordance with applicable laws.

PAGE 14




5.4.5 Seller shall have delivered to Buyer a “Certificate of Facility
Completion” signed by an officer of Seller certifying that the requirements of
Sections 5.4.3 and 5.4.4 have been satisfied with respect to the Facility.

5.4.6 Seller shall have requested and obtained written confirmation from
the Buyer that all conditions to receiving an Operation Date have been fulfilled. Such
written confirmation shall be provided within a commercially reasonable time following
the Seller’s request and will not be unreasonably withheld by the Buyer. :

These Operation Date requirements are to be used solely for purposes of determining
when the Facility has achieved its Operation Date. They are not intended to affect in any
way when the Facility is deemed to have been “placed in service” for purposes of PTC
eligibility.

5.5  Buyer’s Approval of Operation Date; Disagreements. Seller’s designation

of the Operation Date shall be subject to Buyer’s approval, which Buyer shall not - |

unreasonably withhold, condition or delay. No later than five (5) Business Days after
Seller’s notification to the Buyer of the Seller’s proposed Operation Date, as specified in
Section 5.4.6, Buyer shall send Seller a written notice, either (A) approving the Operation
Date specified in the notice, or (B) setting forth in reasonable detail Buyer’s reasons for
concluding that the Operation Date has not been achieved or will be achieved on a date
other than the date designated in Seller’s notice. If Buyer does not respond on or before
the fifth (5™) Business Day after Seller’s notice, the Operation Date shall be deemed to
have occurred on the date designated in Seller’s notice. If Buyer reasonably disagrees
that the Operation Date has been achieved, the Parties shall cooperate promptly and in
good faith to address Buyer’s concerns and agree upon the Operation Date. If the Parties

are unable to agree to an Operation Date within ten (10) Business Days of Buyer’s notice
of disagreement, either Party may pursue dispute resolution under Article 24 to determine
the Operation Date. Upon completion of the dispute resolution process establishing an
Operation Date and/or upon mutual agreement between the Parties of an Operation Date,
the Buyer shall revise any previous Net Energy payments to reflect the applicable Net
Energy Price from the date of the agreed upon Operation Date.

5.6  Continuing Obligations. Seller shall provide Buyer with the following
during the Term of this Agreement:

5.6.1 At Buyer’s request, Seller shall provide evidence that it is in
compliance with the insurance requirements set forth in Section 14.2.

5.6.2 Seller shall maintain compliance and remain in good standing in all
requirements of Articles 4 and 5 of this Agreement.
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ARTICLE 6
PRICE

6.1  Test Energy Price. Notwithstanding any other energy pricing provisions
in the Agreement, Buyer shall pay the Seller the lesser of the current month Market
Energy Price or Contract Price for each kWh of Test Energy.

6.2  Net Energy Price. For all Net Energy delivered by the Seller to the Buyer
from the Operation Date through the end of the Initial Term, Buyer shall pay the Seller
the Contract Price.

6.3  Contract Price. Terms and Conditions to Remain in Effect for Term. The
prices, terms and conditions specified in this Agreement shall remain in effect until
expiration of the Term. Notwithstanding any provision in this Agreement, neither Party

shall seek, nor shall support any third party in seeking, to prospectively or retroactively

revise the prices, terms or conditions of service of this Agreement through application or
complaint to FERC pursuant to the provisions of Section 205, 206 or 306 of the Federal
Power Act, or any other provisions of the Federal Power Act, absent the prior written
agreement of the Parties. Further, absent the prior agreement in writing by both Parties,
the standard of review for changes to the prices, terms and conditions of service of this
Agreement proposed by a Party, a non-Party or the FERC acting sua sponte shall be the
“public interest” standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas
Service Corp., 350 US 332 (1956) and Federal Power Commission v. Sierra Pacific
Power Co., 350 US 348 (1956).

ARTICLE 7
ENVIRONMENTAL ATTRIBUTES

7.1  Environmental Attributes. Buyer will be granted ownership of all of the
Environmental Attributes associated with the Facility. Title of all Environmental
Attributes shall pass to Buyer at the same time that transfer of title of the associated Test
Energy or Net Energy to Buyer occurs. If after the Effective Date any additional
Environmental Attributes or similar environmental value is created by legislation,
regulation, or any other action, including but not limited to, carbon credits and carbon
offsets, Buyer shall be granted ownership of all of these additional Environmental
Attributes or environmental values that are associated with the Test Energy or the Net
Energy delivered by the Seller to Buyer. All reasonable costs of securing the ownership
of these additional Environmental Attributes and environmental values, including
documented Seller costs, shall be paid by the Buyer.

Seller shall use prudent and commercially reasonable efforts to ensure that any
operations of the Facility do not jeopardize the current or future Environmental Attribute
status of this geothermal generation Facility.

7.2  The Parties shall cooperate to ensure that all Environmental Attribute
certifications, rights and reporting requirements are completed by the responsible Parties.
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7.2.1 At least sixty (60) days prior to the First Energy Date, the Parties
shall mutually cooperate to enable the Environmental Attributes from this Facility to be
placed into the Buyer’s WREGIS account or any other Environment Attribute accounting
and tracking system selected by the Buyer. The Buyer shall reimburse the Seller for any
WREGIS or other Environmental Attribute system fees incurred to enable this to occur
and/or any reoccurring WREGIS or other Environmental Attribute system fees for the
Term of this Agreement. If the Environmental Attribute accounting and tracking system
initially selected by the Buyer is materially altered or discontinued during the Term of
this Agreement, the Parties shall cooperate to identify an appropriate alternative
Environmental Attribute accounting and tracking process and enable the Environmental
Attributes be processed through this alternative method.

7.2.2 The Seller shall not report under Section 1605(b) of the Energy
Policy Act of 1992 or under any applicable program that any Environmental Attributes
are owned by the Seller.

- 723 As the Buyer is the sole owner of the Environmental Attributes
from this Facility, only the Buyer shall be entitled to sell, trade, assign or otherwise
transfer or claim the Facility’s Environmental Attributes.

724 If the Buyer requests additional Environmental Attribute
certifications beyond what is provided by the WREGIS process the Seller shall obtain
any Environmental Attribute certifications required by the Buyer for those Environmental
Attributes delivered to the Buyer from the Seller. If the Seller incurs cost, as a result of a
Buyer’s request, Seller shall invoice the Buyer for the reasonable costs of providing such
certification. If the Buyer elects to obtain its own certifications, then Seller shall fully
cooperate with the Buyer in obtaining such certification.

ARTICLE 8
DELIVERY AND SHORTFALL OBLIGATIONS

8.1  Delivery and Acceptance of Test Energy. Except when either Party's
performance is excused as provided herein, the Buyer will purchase and Seller will sell
the Test Energy produced by the Facility.

8.2  Delivery and Acceptance of Net Energy. Except when either Party's
performance is excused as provided herein, the Buyer will purchase and Seller will sell

the Net Energy produced by the Facility.

83 No Deliveries In Excess of the Maximum Capacity. Under no
circumstances will the Seller deliver Net Energy and/or Test Energy to the Metering
Point in an amount that (1) exceeds 36,000 kW at any moment in time or (2) that exceeds
the Maximum Capacity by any amount for more than five (5) consecutive minutes.
Delivery of Net Energy and/or Test Energy by the Seller to the Metering Point that
exceeds either item (1) or (2) of this section shall be a Material Breach of this Agreement.
Any Material Breach of this Agreement arising under this Section 8.3 may be cured by
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the Seller reducing the Net Energy or Test Energy deliveries to the Buyer to no longer
exceed the limits established in this section. In addition, the Seller shall identify the
circumstances that caused the Facility to deliver energy in excess of these limitations and
implement the necessary operational procedures to prevent similar deliveries in excess of
these limits. If the Seller repeatedly exceeds these limits and is not taking commercially
reasonable efforts to resolve this issue, the Buyer may terminate this Agreement.

84  Forecasting. At its expense, Seller shall provide to Buyer for the Term,
forecasting information provided via electronic format acceptable to the Buyer or any
other format that the Buyer and Seller mutually agree is acceptable. The Seller shall be
responsible for all costs associated with creating and transmitting the forecasting
information to the Buyer. Each forecast will take into account any Scheduled Outages,
any known Forced Outages, known curtailments or known capacity deratings affecting
the Facility. The Buyer and Seller shall mutually develop and approve the electronic
format and process of transmitting the data no later than thirty (30) days prior to the
Operation Date. The forecasting information shall be provided as follows:

(1) No later than 1:00 pm Pacific Time each Business Day, the Seller
shall provide an hourly forecast that starts at 5:00 am Pacific Time of the
next day and runs for a minimum of 168 hours (7 days).

(2) Any deviations exceeding or equal to plus or minus ten percent
(10%) of the previously provided forecast will be communicated to
the Buyer in a prompt and timely manner. In the case of a planned

~ event the Seller shall notify the Buyer by 5:00 pm Pacific Time of

~ the preceding day of any Net Energy forecasting deviation of the
previously provided forecast. In the case of an unplanned event,
the Seller shall notify the Buyer promptly after the occurrence of
the unplanned event. In both cases, the Seller will include with
this notification the expected duration and quantity of the energy
delivery reductions that will occur at the Metering Point.

8.4.1 Basis of Forecasts. The forecasts called for by this
Agreement shall be consistent with any specific requirements of this Agreement,
geothermal industry standards and Good Utility Practice(s).

842 Provision of Forecasting. The provision of the forecasting
information described in Section 8.4 in accordance with Good Utility Practice(s) is an
integral component of this Agreement. Accordingly, Seller shall act in a manner
consistent with Good Utility Practice(s) with the goal of providing timely, useful, quality
forecasts to the Buyer under Section 8.4. If Seller fails in any material respect to act in
conformity with the preceding sentence, Buyer may provide notice to Seller stating in
reasonable detail the basis for Buyer’s belief that Seller is defaulting in its obligations
under this Article 8. Seller shall have ten (10) Business Days in which to cure the alleged
default, to commence the cure of the alleged default if it cannot reasonably be cured
within the ten (10) Business Day period (and thereafter diligently pursue such cure to
completion), or to submit the matter to dispute resolution under Article 24. With respect
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to any Facility Lender or Investor, the ten (10) Business Day periods set forth in the
preceding sentence shall be extended to thirty (30) days from date of Buyer’s notice to
Seller under this Section 8.4. As long as Seller is pursuing dispute resolution under
Article 24 in good faith, Seller shall not be in default of this Section and shall have
sixty (60) days from any final resolution of the dispute in which to implement any
agreed-upon or required cure (“Forecast Cure Period”).

8.5 Output Guarantee

8.5.1

8.5.2

By December 1% of each calendar year, the Seller shall submit in
writing to the Buyer the identity of a licensed professional
independent engineer or licensed professional independent
engineering firm and the independent engineer or engineering
firm’s qualifications that the Seller intends to contract with to
complete the annual certification as required in this Section. The
Seller shall be responsible for all costs of retaining this engineer
and the cost of completing the certification as required within this
Section. No later than ten (10) Business Days after Seller’s
notification to the Buyer of the Seller’s proposed independent
engineer or independent engineering firm, Buyer shall send Seller
a written notice, either (A) approving the independent engineer or
independent engineering firm specified in the notice, or (B) setting
forth in reasonable detail Buyer’s reasons for concluding that the
independent engineer or independent engineering firm selected by
the Seller is not acceptable. If Buyer does not respond on or before
the end of the tenth (10™) Business Day after Seller’s notice, the
independent engineer or the independent engineering firm selected
by the Seller shall be deemed to be acceptable. If Buyer
reasonably disagrees that the Seller selected independent engineer
or independent engineering firm is acceptable, the Parties shall
cooperate promptly and in good faith to address Buyer’s concerns
and agree upon an independent engineer or independent
engineering firm. If the Parties are unable to agree to an
independent engineer or independent engineering firm within
ten (10) Business Days of Buyer’s notice of disagreement, either
Party may pursue dispute resolution under Article 24 to determine
an independent engineer.

No later than February 1* of each calendar year, the Seller will
provide the Buyer with a report and an energy forecast, stamped
and approved by the professional independent engineer or the
independent engineering firm specified above, containing at the
minimum, certification of the following:

a) Current status of the geothermal resource in comparison to the
previous status of the resource. This information will include a
detailed description of any geothermal resource degradation,
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the apparent cause of such degradation, assessment of future
status of the resource and its ability to sustain its current level
of output in consideration of the requirements of Section 8.7.

b) Estimated lost Net Energy (measured in kWh) production
associated with Scheduled Outages as specified in Section 1.58
that are planned to occur for the next twenty-four (24) months
beginning with March 1% of the current year.

¢) Estimated energy (measured in kWh) that the Facility will be
able to deliver to the Metering Point for each of the next
twenty-four (24) months beginning with March of the current
year.

d) The assumptions used by the engineer.

8.5.3 No later than ten (10) Business Days after Seller provides a written
copy of the certification as specified above to the Buyer, the Buyer shall send Seller a .
written notice, either (A) approving the certification, or (B) setting forth in reasonable
detail Buyer’s reasons for concluding that the certification is not acceptable. If Buyer
does not respond on or before the end of the tenth (10™) Business Day after Seller’s
notice, the certification provided by the Seller shall be deemed to be acceptable. If Buyer
reasonably disagrees that the Seller’s certification is acceptable, the Parties shall
cooperate promptly and in good faith to address Buyer’s concerns and agree upon a
certification. If the Parties are unable to agree on the certification as being acceptable
within ten (10) Business Days of Buyer’s notice of disagreement, either Party may pursue
dispute resolution under Article 24 to determine an acceptable certification.

8.5.4 The “Annual Output Forecast” (measured in kWh) shall be the
lower of (i) the sum of the monthly estimated energy established in Section 8.5.2 c) for
the first twelve (12) months of the information provided or (ii) the Expected Annual
Average Capacity established in Appendix B, multiplied by 8,760 hours and then by the '
Annual Capacity Factor. The last Annual Output Forecast of the Initial Term of this
Agreement shall be based upon the actual Calendar Months available for the project to
deliver Net Energy from March 1* to the last day of the Initial Term of this Agreement,
which may or may not be a full twelve (12) months.

8.5.4.1 For the period beginning with March 1% of the first (1%)
Contract Year through February 28th of the third (3™) Contract Year an
Annual Output Forecast shall be provided for information purposes only
and no Net Energy Shortfall will be calculated for this period.

8.5.4.2 Upon conclusion of an event that causes energy deliveries
to the Buyer to be reduced, the Seller shall calculate the quantity of energy
delivery reductions they believe occurred due to the event. These events
shall include Forced Outages, force majeure, actual Scheduled
Maintenance outages, curtailments required by the Buyer or curtailments
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required by the Interconnection Provider. Upon mutual agreement as to
the quantity of energy delivery reduction, the Annual Guaranteed Output
shall be adjusted accordingly.

8.5.5 Energy Delivery Guarantee, Reconciliation, and Net
Energy Shortfall Determination. Seller guarantees that the Total Annual Facility

Net Energy shall equal or exceed the Annual Guaranteed Output for each Contract
Year durmg the Initial Term of this Agreement beginning with March 1% of the
fourth (4%) Contract Year. The determination of whether Seller has met its
Annual Guaranteed Output requirement shall be made on an annual basis
beginning on March 1* of the fifth (5th) Contract Year by comparing the amount
of the previous twelve (12) month’s Total Annual Facility Net Energy to the
Annual Guaranteed Output as provided for in this Section.

8.5.5.1 If the Total Annual Facility Net Energy is equal to
or greater than the Annual Guaranteed Output in the applicable
period, Seller shall be deemed to have met its Annual Guaranteed
Output obligation for that period, and Seller shall have no
obligation to pay Net Energy Shortfall Damages or to true-up
energy delivery obligations with respect to that period. Any Net
Energy delivered during this period exceeding the Annual
Guaranteed Output may be used to make up the previous period
Net Energy Shortfall if one exists.

8.5.5.2 If the Total Annual Facility Net Energy is less
than the Annual Guaranteed Output for a specified period, then a
Net Energy Shortfall exists and is equal to the Annual Guaranteed
Output minus the Total Annual Facility Net Energy. The Net
Energy Shortfall may be made up in the subsequent twelve (12)
month period beginning at March 1¥. Net Energy delivered during
the immediately following twelve (12) month period in excess of
the Annual Guaranteed Output for that period may be used to make
up the previous period’s Net Energy Shortfall. At the end of the
subsequent twelve (12) month period, if the Net Energy Shortfall
has not been made up, then any remaining Net Energy Shortfall
Damages will be calculated based upon any remaining balance of
the Net Energy Shortfall and a billing will be presented to the
Seller which the Seller will be required to pay the Buyer within
fifteen (15) days of the date of the billing notice.

Any remaining Net Energy Shortfall at the end of the Initial Term
of this Agreement will be payable to the Buyer within fifteen (15)
days of the date of the billing notice being provided to the Seller.
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8.6  Buyer Acceptance of Energy. Excused Payment, Payment for Unexcused
Curtailments and Adjustment of the Annual Guaranteed Output

8.6.1 Acceptance of Energy —

a.) The Buyer shall be excused from accepting Net Energy
and Test Energy for any reason.

8.6.2 Excused Energy Payment —

a.) The Buyer shall be excused from paying for Net Energy '
and Test Energy that the Buyer did not accept in any
Contract Year due to an event of Force Majeure or that
is equal to or less than the Annual Allowed Energy
Reduction. Net Energy and Test Energy that is not
accepted by the Buyer due to an event of Force Majeure
is not included in the calculation of MWh’s not
accepted by the Buyer in determining if the Buyer has
exceeded the Annual Allowed Energy Reduction.

b.) The Buyer shall not be excused from paying for Net
Energy and Test Energy that the Buyer did not accept
due to an economic dispatch.

8.6.3 Payment for Unexcused Curtailment —

a) If the Buyer fails to accept Net Energy or Test
Energy that the Facility could have delivered, and
payment for the unaccepted energy is not excused
as specified in section 8.6.2 a), then the Buyer shall
pay the Seller the applicable Contract Price or Test
Energy Price plus any applicable PTC Value for the
estimated Net Energy and/or Test Energy that the
Seller was unable to deliver to the Buyer. The
estimated Net Energy and/or Test Energy (measured
in kWh) that was not delivered will be determined
based upon the most recently provided energy
forecast, prior to the curtailment, as specified in
Section 8.4 of this Agreement for the applicable
time period in which the Buyer did not accept the
Seller’s energy. If the curtailment event exceeds
the time period of the energy forecast (168 hours)
the Buyer and Seller shall mutually agree upon the
estimated Net Energy and/or Test Energy based
upon the most recently provided energy forecast
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plus any additional information available.

b.) If the Buyer does not accept the Net Energy from
this Facility, then Seller may attempt to sell all or a
portion of the Net Energy to another party for just
the period of when Buyer is not accepting the Net
Energy from the Facility. Seventy-five percent
(75%) of any net energy sales payments the Seller
receives from another party will be deducted from
any payments the Buyer is required to make to the
Seller for the period in which the Buyer was not
accepting the Facility’s Net Energy.

8.6.4 Adjustment of Guaranteed Output —

If the Buyer requires the Seller to reduce Net Energy deliveries to
the Buyer from the Facility pursuant to the terms of this Article 8.6,
the Annual Guaranteed Output for the impacted Contract Year(s)
will be reduced by the same amount as the estimated Net Energy that
was not delivered as a result of the Buyer’s curtailment
requirements.

8.7 Requirements for the Addition of New Geothermal Energy Uses.

Seller may add additional uses of geothermal energy controlled by Seller or available for
Seller’s use, subject to the terms of this Section 8.7.

8.7.1 Certification of Geothermal Energy Sufficiency. Prior to allowing
each new geothermal use(s) to be built and delivery of geothermal energy
to commence to the new geothermal use(s), an independent licensed
geothermal reservoir engineer shall certify that for the remaining Term of
this Agreement and in the professional judgment of this engineer, the
geothermal energy production capability of the geothermal resource
controlled by Seller or available for Seller’s use is sufficient to supply at
least one hundred percent (100%) of the geothermal energy requirements
of (1) the Facility, (2) the existing other use(s) of geothermal energy, and
(3) the proposed new use(s) of the geothermal energy.

8.7.1.1 The independent engineer shall be selected by
Seller and shall be reasonably acceptable to Buyer. The Seller
shall be responsible for all costs of retaining this engineer and the
cost of completing the certification as required within this Section.

'87.12  Seller shall provide Buyer with a copy of the
independent engineer’s certification prior to adding any additional
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geothermal uses. Buyer shall have sixty (60) days to provide
Seller with the Buyer’s acceptance or rejection of such
certification. If rejected, the Buyer will supply Seller the reason(s)
why the certification was rejected and the necessary modifications
required to make the certification acceptable. :

8.7.13 Geothermal energy use(s) that utilize waste heat
from the Facility and do not materially affect the power operations
of the Facility may be installed by Seller.

8.8  Title and Risk of Loss. As between the Parties, Seller shall be deemed to
be in control of the energy output from the Facility up to and until delivery and
acceptance at the Metering Point by the Buyer. Title and risk of loss related to the energy
shall transfer from Seller to Buyer at the Metering Point.

8.9  Station Energy. Seller shall enter into separate arrangements for the
supply of electric services to the Facility to supply Station Energy when the Facility’s
generation is unable to meet the Station Energy requirements. Seller is responsible for
causing these electric services to be available before the First Energy Date. Seller will
specifically design the Facility to ensure that no energy purchased for supply of electric
energy to the Facility is delivered to the Buyer as Net Energy or Test Energy.

ARTICLE 9
METERING AND TELEMETRY

9.1  Metering and Telemetry. Seller will arrange for the Interconnection
Provider to provide, install, and maintain Metering and Telemetry Equipment to be
located at the Metering Point to accurately calculate the actual energy deliveries from the
Seller to the Metering Point and provide continuous telemetry information from the
Facility to the Interconnection Provider and the Buyer. The Metering and Telemetry
Equipment shall be of the type required to accurately measure, record and report the
energy to provide the Buyer adequate Net Energy and Test Energy measurement data to
administer this Agreement and to integrate the Facility’s energy into the Interconnection
Provider’s electrical system. The Buyer shall not be responsible for any costs of the
actual Metering and Telemetry Equipment, installation, inspections, maintenance and
testing costs. '

9.2  Seller will arrange for and make available at Seller's cost a communication
circuit acceptable to the Interconnection Provider and the Buyer, dedicated to
Interconnection Provider and the Buyer’s use to be used for load profiling and another
communications circuit dedicated to Interconnection Provider and Buyer’s
communication equipment for continuous telemetering of the Facility’s energy deliveries
to Designated Dispatch Facility. Interconnection Provider and Buyer. provided
equipment will be owned and maintained by either the Interconnection Provider or the
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Buyer. The Buyer shall be not be responsible for any of the cost of purchase, installation,
operation, and maintenance, including administrative cost of this equipment.

9.3  All meters used to determine the billing hereunder shall be sealed and the
seals shall be broken only by the Interconnection Provider or the Buyer when the meters
are to be inspected, tested or adjusted.

9.4  Meter Inspection. Seller will arrange for the Interconnection Provider to
inspect the Metering and Telemetry installations regularly and test meters on the
applicable periodic test schedule relevant to the Metering and Telemetry Equipment
installed. If requested by the Seller, the Interconnection Provider shall make a special
inspection or test of a meter and the Seller shall pay the reasonable costs of such special
inspection. The Seller shall make arrangements with the Interconnection Provider to be
notified at least two (2) Business Days prior to the time when any inspection or test shall
take place, and the Seller may have representatives present at the test or inspection. If a
meter is found to be inaccurate or defective, it shall be adjusted, repaired or replaced, at
the Seller’s expense, in order to provide accurate metering. If a meter fails to register, or
if the measurement made by a meter during a test varies by more than two percent (2%)
from the measurement made by the standard meter used in the test, adjustment (either
upward or downward) to the payments Seller has received shall be made to correct those
payments affected by the inaccurate meter for the actual period during which inaccurate
measurements were made. If the actual period cannot be determined, cotrections to the
payments shall be based on the shorter of (1) a period equal to one-half (1/2) the time
from the date of the last previous test of the meter to the date of the test which established
the inaccuracy of the meter; or (2) six (6) months. Seller shall state such adjustment as a
credit or additional charge, as appropriate, on its next invoice.

9.5  Additional Telemetry. If the Buyer requests telemetry equipment,
information or services of any nature beyond that expressly required by the
Interconnection Provider, the Seller and Buyer shall mutually cooperate to make efficient
use of Seller’s, Interconnection Provider’s and Buyer’s telemetry equipment to provide
the additional information requested by Buyer in the most cost-effective manner. The
Seller shall not be responsible for any cost associated with additional telemetry
equipment, information, services or requirements that are beyond those expressly
required by the Interconnection Provider.

ARTICLE 10
SYSTEM PROTECTION

10.1 Operation and Maintenance of Seller’s Facilities. Seller shall construct,
operate and maintain the Facility and Seller’s Interconnection Facilities in accordance

with the Interconnection Providers’ requirements, Good Utility Practice(s), the National
Electrical Code, the National Electrical Safety Code, and any other applicable local, state
and federal codes.
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ARTICLE 11
FACILITY AND INTERCONNECTION

11.1 Design of Facility. Seller will design, construct, install, own, operate and
maintain the Facility and any Seller-owned Interconnection Facilities so as to allow safe
and reliable generation and delivery of energy to the Buyer for the full Term of the
Agreement.

11.2 Interconnection Facilities. Seller will construct, install, own and maintain
all Interconnection Facilities other than those owned, installed or maintained by the
Interconnection Provider. Buyer will not be responsible for any costs of interconnecting
the Seller’s Facility with the Interconnection Provider.

ARTICLE 12
GENERAL OPERATIONS

12.1 Communications. Seller, Interconnection Provider and Buyer shall
maintain appropriate operating communications through the Designated Dispatch Facility
in accordance with Appendix F.

122  Scheduled Maintenance. On or before March 1% of each calendar year,
Seller shall submit a written proposed maintenance schedule of significant Facility
maintenance for the next twelve (12) months, beginning with March 1* of the current
year, and Buyer and Seller shall mutually agree as to the acceptability of the proposed
schedule. The Parties determination as to the acceptability of Seller’s timetable for
scheduled maintenance will take into consideration the need to perform maintenance and
perform other work as required to maintain the Facility’s reliable operations, Good
Utility Practice(s), Buyer’s system requirements, Interconnection Provider’s maintenance
schedule, Buyer’s maintenance schedule and Seller’s preferred schedule. Neither Party
shall unreasonably withhold acceptance of the proposed maintenance schedule. Upon
mutual agreement between the Parties, or otherwise if required by Good Utility Practices,
the previously approved Scheduled Maintenance may be revised during a Contract Year.

12.3 Maintenance Coordination. Buyer and Seller shall mutually cooperate, to
the extent practical, to coordinate the Facility’s maintenance schedules with the
Interconnection Provider’s maintenance schedules and the Buyer’s maintenance
schedules such that they occur simultaneously.

12.4 Contact Prior to Curtailment. The Buyer will make a reasonable attempt to
contact Seller prior to exercising its rights to curtail, interrupt or reduce deliveries from
the Seller’s Facility. Seller understands that in the case of emergency circumstances,
real time operations of the electrical system, and/or unplanned events, the Buyer may not
be able to provide notice to the Seller prior to interruption, curtailment, or reduction of
electrical energy deliveries to the Buyer.
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ARTICLE 13
BILLING, RECORDS, AUDITS

13.1 Billing Invoices. The monthly billing period shall be the calendar month.
No later than three (3) Business Days after the end of each calendar month, Seller shall
provide to Buyer, by e-mail or fax and confirmed by first-class mail, an invoice for the
amount due Seller by Buyer for the previous calendar month billing period. Seller’s
invoice shall show all billing parameters, rates and factors, and any other data reasonably
pertinent to the calculation of monthly payments due to the Seller. Each such monthly
invoice shall calculate the amount that Buyer owes to the Seller for Test Energy, Net
Energy and any offsets for Net Energy Shortfall Damages. Upon receipt of this invoice,
Buyer shall review and confirm all calculations and contact the Seller with any identified
discrepancies.

13.2 Payments. Unless otherwise specified in this Agreement, undisputed
payments due under this Agreement shall be due and payable by electronic funds transfer
on or before the twenty-fifth (25™) day of the invoicing month or fifteen (15) days after
receipt of the billing statement from the Seller by the Buyer, whichever is later. If the due
date occurs on a day that is not a Business Day, payment will be due on the next Business
Day. If the undisputed amount due is not paid on or before the due date, a late payment
charge shall be applied to the unpaid balance and shall be added to the next billing
statement. Such late payment charge shall be calculated based on the Interest Rate.
Buyer shall have the right to withhold from the payment any unpaid and undisputed
Seller amounts due to Buyer.

13.3 Maintenance of Records. Seller shall maintain at the Facility or such other
location mutually acceptable to the Parties adequate total generation, net generation, and
maximum generation (kW) records in a form and content consistent with Good Utility
Practice(s).

13.4 Right to Audit; Refunds; Billing Disputes.

13.4.1 Audit Rights. Each Party shall have the right, upon reasonable .
notice to the other Party and during the other Party’s regular business hours and without
unduly interfering with the conduct of that Party’s business, to access all of that Party’s
records pertaining to invoices under this Agreement and to audit reports, data,
calculations, invoices, Net Energy, and maximum generation records pertaining to the
Facility. The auditing Party shall bear its own costs of performing such audit; provided,
however, that the other Party shall cooperate with the audit and shall not charge the
auditing Party for any reasonable costs (including without limitation the cost of
photocopies) that the other Party may incur as a result of such audit. A Party shall have
twenty-four (24) months from the date on which an invoice or notice is received to audit
and to challenge that invoice or notice.

13.4.2 Refunds of Overpayments and Underpayments. If an audit
discovers a billing error or errors that resulted in an overpayment by the Buyer, Seller
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shall refund to the Buyer the amount of the overpayment plus interest calculated at the
Interest Rate thereon from the date such overpayment was made by the Buyer to (but not
including) the date the Buyer actually receives the refund from the Seller. If the audit
discovers a billing error or errors that resulted in an underpayment by the Buyer, the
Buyer shall pay to the Seller the amount of the underpayment plus interest calculated at
the Interest Rate thereon from the due date thereof to (but not including) the date the
Seller actually receives the payment thereof from the Buyer. The Interest Rate used in
this Section shall be the Interest Rate applicable to cash collateral.

13.4.3 Billing Disputes. Either Party may dispute invoiced amounts, but
shall pay to the other Party at least the undisputed portion of invoiced amounts on or
before the invoice due date. To resolve any billing dispute, the Parties shall use the
procedures set forth in Article 24. When the billing dispute is resolved, the Party owing
shall pay the amount owed within five (5) Business Days of the date of such resolution,
with interest charges calculated on the amount owed in accordance with the provisions of
Section 13.4.2. Buyer at any time may offset against any and all amounts that may be
due and owed to Seller under this Agreement, any and all undisputed amounts, including
damages and other payments, that are owed by Seller to Buyer pursuant to this
Agreement. Likewise, Seller at any time may offset against any and all amounts that may
be due and owed to Buyer under this Agreement, any and all undisputed amounts,
including damages and other payments, that are owed by Buyer to Seller pursuant to this
Agreement. Undisputed and non-offset portions of amounts invoiced under this
Agreement shall be paid on or before the due date or shall be subject to the interest
charges set forth in Section 13.4.2.

ARTICLE 14
INDEMNIFICATION AND INSURANCE

14.1 Indemnification. Each Party shall agree to hold harmless and to indemnify
the other Party, its officers, agents, affiliates, subsidiaries, parent company and
employees against all loss, damage, expense and liability to third persons for injury to or
death of person or injury to property, proximately caused by the indemnifying Party’s
construction, ownership, operation or maintenance of, or by failure of, any of such
Party’s works or facilities used in connection with this Agreement. The indemnifying
Party shall, on the other Party’s request, defend any suit asserting a claim covered by this
indemnity. The indemnifying Party shall pay all costs, including reasonable attorney fees
that may be incurred by the other Party in enforcing this indemnity.

14.2 Insurance. During the Term of this Agreement, Seller shall secure and
continuously carry the following insurance coverage:

14.2.1 Worker’s Compensation Insurance. Seller shall, during the Initial
Term of this Agreement and any extensions thereof, provide and maintain Worker’s
Compensation Insurance for all its employees engaged in work under this Agreement in
accordance with statutory requirements. Seller shall obtain a Waiver of Subrogation
Endorsement in favor of Buyer in reference to Worker’s Compensation Insurance.
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If any direct claim for Worker’s Compensation benefits is asserted against
Seller by any of Seller’s employees or, in the event of the death of a Seller’s
employee, by such employee’s personal representatives, then, upon timely written
notice from Buyer, Seller shall undertake to defend Buyer against such claim(s)
and shall indemnify and hold Buyer harmless from and against any such claim(s)
to the extent of all benefits awarded.

~ 14.2.2 Comprehensive General Liability Insurance (including coverage
for bodily injury and death, property damage, independent contractors, products and
completed operations) with limits equal to $1,000,000, each occurrence, combined single
limit. The deductible for such insurance shall be consistent with current Insurance
Industry Utility practices for similar property. Seller to obtain a Waiver of Subrogation
Endorsement in favor of Buyer in reference to comprehensive general liability insurance.

14.2.3 Excess/Umbrella Liability Insurance with limits not less
than $5,000,000.

14.2.4 If the Seller, in its sole discretion, elects to obtain Boiler
and Machinery Insurance, Property Insurance or Business Interruption Insurance,
the coverages and deductible shall be additionally declared on the annual
insurance certification as required in section 14.3.

14.2.5 All of the above insurance coverages shall be placed with
insurance companies with an A.M. Best rating of A- or better and shall include:

a) A Waiver of Subrogation Endorsement in favor of the Buyer.

b) With respect to Comprehensive General Liability Insurance
and Excess/Umbrella Liability Insurance, an endorsement
naming Buyer as an additional insured, and loss payee.

¢) The policy shall include a provision stating that such policy
shall not be canceled or the limits of liability reduced without
sixty (60) days’ prior written notice to Seller. Seller shall
notify Buyer within five (5) Business Days after Seller receives
any such notice.

143  Seller to Provide Certificate of Insurance. As required in Section 4.1.7 of
this Agreement and annually thereafter, Seller shall furnish Buyer a certificate of
insurance evidencing the coverage and required endorsements as set forth above.

144 Seller to Notify Buyer of Loss of Coverage. If the insurance coverage
required by Section 14.2 shall lapse for any reason, Seller will immediately notify the

Buyer in writing. The notice will advise the Buyer of the specific reason for the lapse
and the steps the Seller is taking to reinstate the coverage.
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14.5 Seller’s Failure to Maintain Required Insurance. Seller’s failure to
maintain the insurance as required in this Article 14 shall be a Material Breach of this
Agreement.

_ ARTICLE 15
CREDIT AND COLLATERAL REQUIREMENTS

15.1 Financial Information.

15.1.1 The Buyer shall make available electronically to the Seller
(i) within one hundred-twenty (120) days following the end of a Buyer’s fiscal year, a
copy of the Buyer’s audited consolidated financial statements for its fiscal year, and
(ii) within sixty (60) days after the end of each of its first three (3) fiscal quarters of each
fiscal year, a copy of the Buyer’s unaudited consolidated financial statements for such
fiscal quarter. In all cases, the statements shall be for the most recent accounting period
and prepared in accordance with generally accepted accounting principles, consistently
applied; provided, however, that should any such statements not be available on a timely
basis due to a delay in preparation or certification, such delay shall not be an Event of
Default so long as the Buyer diligently pursues the preparation of the statements. This
Financial Information is available on the Buyer’s website www.idahopower.com.
Buyer’s assistance in guiding the Seller to this information on the Buyer’s website will be
satisfaction of this requirement.

15.1.2 The Seller shall make available electronically to the Buyer
(i) within one hundred-twenty (120) days following the end of U.S. Geothermal’s fiscal
year, a copy of U.S. Geothermal’s audited consolidated financial statements for its fiscal
year, and (ii) within sixty (60) days after the end of each of its first three (3) fiscal
quarters of each fiscal year, a copy of U.S. Geothermal’s unaudited consolidated financial
statements for such fiscal quarter. In all cases, the statements shall be for the most recent
accounting period and prepared in accordance with generally accepted accounting
principles, consistently applied; provided, however, that should any such statements not
be available on a timely basis due to a delay in preparation or certification, such delay
shall not be an Event of Default so long as the Seller diligently pursues the preparation,
certification and delivery of the statements. This Financial Information is available on
the Seller’s website www.usgeothermal.com. Seller’s assistance in guiding the Buyer to
this information on the Seller’s website will be satisfaction of this requirement.

15.1.3 If during the Term of this Agreement any of the financial
statements required in Sections 15.1.1 or 15.1.2 are not publicly available, the Parties
shall mutually agree to confidentially agreements to allow exchange of confidential
information and/or alternative reporting that is acceptable documentation in lieu of the
documents required in Sections 15.1.1 and 15.1.2.
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15.2 Seller’s Performance Assurances.

15.2.1 Exploration Performance Assurance. Within fifteen (15) Business
Days after the Seller fails to satisfy the second or third Project Milestones identified in
Appendix H, the Seller shall provide evidence to Buyer that Performance Assurance in
the amount of no less than $100,000 has been established and will be maintained until
~ such time as 1) this Agreement has been terminated, at which time the Seller will forfeit
the $100,000 Performance Assurance to Buyer, or 2) all Seller Project Milestone defaults
have been cured, at which time any rights the Buyer has to this specific Performance
Assurance will be released. Upon the Seller’s default of these Project Milestones, Notice
of Default and the Default cure provisions as specified in Section 25.2 shall apply.

15.2.2 Development Performance Assurance - Within fifteen (15)
Business Days after the Seller fails to satisfy the fourth Project Milestone (power plant
engineer, procure, and construct notice to proceed) identified in Appendix H, the Seller
shall provide evidence to Buyer that Performance Assurance in the amount of no less
than $250,000 has been established and will be maintained until such time as this
Agreement has been terminated at which time the Seller shall forfeit this $250,000
Performance Assurance to the Buyer. If the Seller is able to demonstrate that the Seller
after commercially reasonable efforts was unable to achieve this Project Milestone due to
its inability to obtain project financing, the Buyer may still terminate the Agreement but -
the $250,000 Performance Assurance shall not be forfeited to the Buyer. If all Seller
Project Milestone defaults have been cured, any rights the Buyer has to this specific
Performance Assurance will be released. Upon the Seller’s default of this Project
Milestone, Notice of Default and the Default cure provisions as specified in Section 25.2
shall apply.

15.2.3 Delay Performance Assurance - If the Facility does not achieve
its First Energy Date within ninety (90) days of the Scheduled First Energy Date, the
Seller shall within fifteen (15) Business Days provide evidence to Buyer that
Performance Assurance in the amount of no less than $250,000 has been established and
will be maintained until such time as 1) this Agreement has been terminated and ail
damages due the Buyer have been satisfied, or 2) all Seller defaults and Material
~ Breaches have been cured, the First Energy Date has been achieved and all damages due
to the Buyer have been satisfied, at which time any rights the Buyer has to this specific
Performance Assurance will be released.

15.2.4 Operational Performance Assurance - If a Net Energy Shortfall as
determined by Section 8.5.5 exceeds thirty percent (30%) of the Annual Guaranteed
Output, the Seller shall within fifteen (15) Business Days provide evidence to Buyer that
Performance Assurance in the amount of no less than $250,000 has been established and
will be maintained until such time as 1) this Agreement has been terminated and all
damages due the Buyer have been satisfied, or 2) all Seller defaults and Material
Breaches have been cured, the Facility has met or exceeded its Annual Guaranteed
Output for two (2) consecutive Contract Years and no outstanding Net Energy Shortfall
exists, at which time any rights the Buyer has to this specific Performance Assurance will
be released. .
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15.3 If Performance Assurance is required, the Seller shall provide one or a
combination of the following as Performance Assurance(s).

15.3.1 Cause Seller’s Guarantor to execute and deliver to the Buyer a
Guaranty which is substantially in the form set forth as Appendix C (or, at Seller’s
discretion, cause another guarantor that is not experiencing a Material Adverse Change
to execute and deliver to the Buyer a Guaranty which is substantially in the form set
forth as Appendix C or in another form acceptable to the Buyer); or

~ 15.3.2 Establish and maintain at the Seller’s expense an escrow account
for the benefit of the Buyer in a form reasonably acceptable to the Buyer; or

15.3.3 Provide a cash deposit to the Buyer; or

15.3.4 Provide a letter of credit in a form reasonably acceptable to the
Buyer.

15.4 Grant of Security Interest in Certain Collateral and Security. To secure its
obligations under this Agreement, Seller hereby grants to Buyer, a present and continuing
security interest in, and lien on (and right of setoff against), and assignment of, all cash
collateral and cash equivalent collateral and any and all proceeds resulting therefrom or
the liquidation thereof, whether now or hereafter held by, on behalf of, or for the benefit
of, the secured Party. Seller shall take such action as Buyer reasonably requires in order
to perfect Buyer’s first-priority security interest in, and lien on (and right of setoff
against), such collateral and any and all proceeds resulting therefrom or from the
liquidation thereof. This Section 15.4 applies only to cash collateral and cash equivalent
collateral established in accordance with Section 15.3 above.

15.5 Realization Upon Performance Assurance. Upon or at any time after the
occurrence and during the continuation of an Event of Default or an Early Termination
Date affecting Seller, the Buyer may do any one or more of the following: (i) exercise
any of the rights and remedies of a secured party with respect to all Performance
Assurance, including any such rights and remedies under law then in effect; (ii) exercise
its rights of setoff against any and all property of the Seller in the possession of the Buyer
or its agent; (iii) draw on any outstanding letter of credit issued for the Buyer’s benefit;
and (iv) liquidate all Performance Assurance then held by or for the benefit of the Buyer
free from any claim or right of any nature whatsoever of the Seller, including any equity
or right of purchase or redemption by the Seller. The Buyer shall apply the proceeds of
the collateral realized upon the exercise of any such rights or remedies to reduce the
Seller’s obligations under this Agreement, subject to the Buyer’s obligation to return any
surplus proceeds remaining after such obligations are satisfied in full.

15.6 Interest Rate on Cash Collateral. Performance Assurance in the form of
cash shall bear interest at the Interest Rate and shall be paid to Seller on the third (3"
Business Day of each calendar month.
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ARTICLE 16
FORCE MAJEURE

16.1 Force Majeure.

16.1.1 General. As used in this Agreement, “force majeure” or “an event
of force majeure” means any cause beyond the reasonable control of the Party claiming
force majeure which, despite the exercise of due diligence, such Party is unable to
prevent or overcome. Force majeure includes, but is not limited to, acts of God, fire,
flood, storms, wars, hostilities, civil strife, strikes and other labor disturbances (even if
such strikes or disturbances could be resolved by conceding to the demands of a labor
group), earthquakes, fires, lightning, epidemics, sabotage, severe weather, or changes in
law or regulation or governmental orders occurring after the Effective Date, to the extent
that by the exercise of reasonable foresight such Party could not reasonably have been
expected to avoid and by the exercise of due diligence it shall be unable to overcome
such force majeure event.

16.1.2 Events That Are Not “Force Majeure”  Notwithstanding
Section 16.1.1, the term force majeure does not include: (a) Seller’s ability to sell, or
Buyer’s ability to purchase, Net Energy or Environmental Attributes at a more
advantageous price than is provided under this Agreement; (b) governmental or
regulatory action occurring after receipt of the Commission approval contemplated by
Article 27 and Article 28 that impairs Buyer’s ability to recover the Contract Price in its
rates or that otherwise affects the value of this Agreement to Buyer or (c) the inability for
any reason to make payments hereunder when due.

- 16.1.3 Requirements Upon Occurrence of Force Majeure. If either Party
is rendered wholly or in part unable to perform its obligations under this Agreement

because of an event of force majeure, both Parties shall be excused from whatever
performance is affected by the event of force majeure, provided that:

16.1.3.1 The Party claiming force majeure shall, as soon as
is reasonably possible after the occurrence of the force majeure, give the
other Party written notice describing the particulars of the occurrence. If
notice is provided by the Party claiming force majeure within seven days
of the actual event of force majeure, the Party claiming force majeure.
may identify the start time of the force majeure event and upon the event
of force majeure being accepted by the notified Party, the party claiming
force majeure will be granted relief of obligations under this Agreement
from the date identified. If the Party claiming Force Majeure does not
provide notification to the other Party within seven days of the event, the
Party claiming force majeure will only be eligible to receive relief from
obligations within this agreement from the date the notice is provided..
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16.1.3.2 The suspension of performance shall be of no
greater scope and of no longer duration than is required by the event of
Jorce majeure.

16.1.3.3 No obligations of either Party which arose before
the occurrence causing the suspension of performance and which could
and should have been fully performed before such occurrence shall be
excused as a result of such occurrence.

16.1.3.4 The Party claiming force majeure shall proceed
with reasonable diligence to remedy its inability to perform and shall
provide weekly progress reports to the other Party describing actions taken -
to end the force majeure.

16.1.3.5 The Party claiming force majeure is able to resume
performance of its obligations under this Agreement, that Party shall give
the other Party written notice to that effect.

Failure of a Party to comply with provisions of Sections 16.1.3.1, 16.1.3.2,
16.1.3.4 and 16.1.3.5 shall create liability of such Party only to the extent
the other Party is damaged by such failure.

16.2 Extension of Scheduled Operation Date and the Term. The Scheduled
Operation Date shall be extended on a day-for-day basis in the event of force majeure. In

no event will any delay or failure of performance caused by any conditions or events of
force majeure extend this Agreement beyond its stated Term.

16.3 Termination for Extended Force Majeure. 1If a delay or failure of
performance caused by the event of force majeure results in a thirty percent (30%) or
more decrease in the delivery or receipt of Net Energy at the Metering Point of the
Facility when similarly compared to the most recently provided Annual Forecast
preceding the event of force majeure and continues for an uninterrupted period of three
hundred sixty-five (365) days from the event’s occurrence or inception, the Party not
claiming force majeure may, at any time following the end of such three hundred sixty-
five (365) day period, and prior to the event of force majeure being cured, terminate this
Agreement upon written notice to the party claiming force majeure, without further
obligation by either Party except as to costs and balances incurred before the effective
date of such termination. The Party not claiming force majeure may, but shall not be
obligated to, extend such three hundred sixty-five (365) day period, for such additional
time as it, at its sole discretion, deems appropriate.
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ARTICLE 17
FORCED OUTAGE

17.1  Seller to Notify Buyer. Promptly upon the occurrence of an event at the
Facility that the Seller deems to be a Forced Outage the Seller shall notify the Buyer of
the declared Forced Outage and adjust the forecast if required as specified in Section 8.4.

17.2  Seller to Submit Explanation. Within two (2) Business Days of the Forced
Outage event the Seller shall submit to the Buyer a detailed explanation of the Forced
Outage event including but not limited to details of the equipment failure, apparent cause
of the failure, equipment affected by and taken out of service, estimated lost energy
production, and a schedule and plan for making the necessary repairs.

17.3  Buyer Shall Respond to Seller. Upon receipt of the detailed explanation of
the Forced Outage event, the Buyer shall within two (2) Business Days respond to the
Seller accepting, rejecting or requesting additional information in regards to the declared
Forced Outage event. If the Buyer does not respond to the Seller’s initial submittal
within two (2) Business Days, the declared Forced Outage event shall be deemed to be
accepted.

17.4 Adjustment to Seller’s Annual Guaranteed Output. Only after the
declared Forced Outage event has been accepted by the Buyer and the actual Net Energy
reduction of the specific Forced Outage event has been determined to be equal to or
greater than 33,000 kWh shall the Seller’s Annual Guaranteed Output obligation be
adjusted to reflect the Net Energy curtailment that was a result of the Forced Outage. If
it is determined that the actual Net Energy reduction associated with the specific Forced
Outage event is less that 33,000 kWh, no adjustment of the Seller’s Annual Guaranteed
Output shall be made.

ARTICLE 18
BUYER’S ACCESS RIGHTS

18.1  Seller to Provide Access. To the extent necessary, Seller hereby grants to
the Buyer for the Term of this Agreement all necessary right-of-ways and easements to
install, operate, maintain, replace, and remove the Buyer's Metering and Telemetry
Equipment, and other equipment and facilities necessary or useful to this Agreement,
including adequate and continuing access rights on property of the Seller.

18.2 Indemnity. If the Buyer exercises any right under this Agreement to
access or enter upon the Seller’s property, such access or entry shall be at the Buyer’s
sole risk and expense. Buyer shall hold the Seller harmless from, and indemnify the
Seller against, any and all liability for any loss, damage or injury to property or persons
arising from the Buyer’s access to or entry upon to the Seller’s property, except to the
extent that such loss, damage or injury is cause by the Seller’s negligence or willful
misconduct.
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ARTICLE 19
NO THIRD PARTY LIABILITY,
NO DEDICATION OF FACILITY OR SYSTEM

19.1 No Third Party Liability. Nothing in this Agreement shall be construed to
create any duty to, any standard of care with reference to, or any liability to any person
not a Party to this Agreement. There are no third party beneficiaries of this Agreement.

19.2 No Dedication. No undertaking by one Party to the other under any
provision of this Agreement shall constitute the dedication of that Party’s system or
facility or any portion thereof to the other Party or to the public or affect the status of the
Buyer as an independent public utility corporation or the Seller as an independent entity.

ARTICLE 20
SEVERAL OBLIGATIONS

Except where specifically stated in this Agreement to be otherwise, the duties,
obligations and liabilities of the Parties are intended to be several and not joint or
collective. Nothing contained in this Agreement shall ever be construed to create an
association, trust, partnership or joint venture, or impose a trust or partnership duty,
obligation or liability on or with regard to either Party. Each Party shall be individually
and severally liable for its own obligations under this Agreement.

ARTICLE 21
WAIVER

Any waiver at any time by either Party of its rights with respect to a default under
this Agreement or with respect to any other matters arising in connection with this
Agreement shall not be deemed a waiver with respect to any subsequent default or other
matter.

ARTICLE 22
CHOICE OF LAW

This Agreement shall be construed and interpreted in accordance with the laws of
the State of Idaho without reference to its choice of law provisions.

ARTICLE 23
LIMITATIONS

23.1 Remedies Satisfy Essential Purposes. THE PARTIES CONFIRM THAT
THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES OF THIS AGREEMENT.
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23.2 Sole and Exclusive Remedies. FOR ANY PROVISION FOR WHICH
AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH
EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND
EXCLUSIVE REMEDY. THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS
SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES
AT LAW OR IN EQUITY ARE WAIVED.

23.3  No Punitive, Consequential or Incidental Damages. IF NO REMEDY OR
MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN, THE OBLIGOR’S
LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH
DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY
AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE
WAIVED. UNLESS EXPRESSLY HEREIN PROVIDED, NEITHER PARTY SHALL
BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR
INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION
DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY
PROVISION OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE
LIMITATIONS IMPOSED IN THIS AGREEMENT ON REMEDIES AND THE
MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES
RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY,
WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR
ACTIVE OR PASSIVE.

23.4 Liquidated Damages. TO THE EXTENT ANY DAMAGES REQUIRED
TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE
THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR
OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND
THE DAMAGES CALCULATED HEREUNDER CONSTITUTE A REASONABLE
APPROXIMATION OF THE HARM OR LOSS.

ARTICLE 24
DISPUTES

24.1 Disputes. If a dispute arises under this Agreement (a “Dispute™), within
ten (10) days following the delivered date of a written request by either Party (a “Dispute
Notice”), (1) each Party shall appoint a representative, and (2) the Parties’ representatives
shall meet, negotiate and attempt in good faith to resolve the Dispute quickly, informally
and inexpensively. If the Parties’ representatives cannot resolve the Dispute within
thirty (30) days after commencement of negotiations, then within ten (10) Business Days
following any request by either Party at any time thereafter, each Party representative
(3) shall independently prepare a written summary of the Dispute describing the issues
and claims, (4) shall exchange its summary with the summary of the Dispute prepared by
the other Party representative, and (5) shall submit a copy of both summarie<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>