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Astaris LLC, Astaris Idaho LLC and FMC Corporation (collectively “Astaris”), by and through their attorneys, hereby submit this Motion to Dismiss and Brief on Commission Authority to the Idaho Public Utilities Commission (“Commission”).

I.
INTRODUCTION

The Staff of the Idaho Public Utilities Commission (“Staff”) recommends that the Commission “enter an Order, consistent with its authority under Idaho Code § 61-502, that will abrogate the rates set for the remaining buy-back provision of the Letter Agreement between Idaho Power Company (“Idaho Power”) and Astaris LLC.”  Staff Petition p. 1.  In response, the Commission initiated Case No. IPC-E-01-43 to investigate whether to abrogate the buy-back contract  (“the contract”) and amend the price paid to Astaris.  IPC Case No. E-01-43, Order No. 28928.

However, contrary to the legal authority cited in Staff’s petition, the Commission is constrained by its authority under Idaho law and barred by the Idaho and federal Constitutions from abrogating the contract and ordering Idaho Power to pay and Astaris to accept a reduced price for the power.  Beyond being unlawful, such an action by the Commission at this late date would be outrageously unjust because it would deprive Astaris of revenues promised under the contract after Astaris has fully performed its end of the bargain and incurred substantial and irreversible expenses in reliance on the contract and the Commission’s original approval of the contract.

II.
FACTS

On December 30, 1997 Idaho Power and FMC entered into a customer contract called the Electric Service Agreement (“ESA”) for the retail sale of electricity from Idaho Power to FMC’s Pocatello facility.  The Commission approved the terms of the ESA and found that the rates to be paid by Astaris were just and reasonable.  Order No. 27463, Case No. IPC-E-97-13.  At the Pocatello facility, FMC used four furnaces to produce elemental phosphorus.  On or about April 1, 2000 FMC and Solutia, Inc. entered into a joint venture and formed Astaris, LLC.  The new company became the assignee of the ESA and, through its subsidiary Astaris Idaho LLC, took over operations of the Pocatello facility.

By September 2000, Astaris began to operate only two of its four furnaces in Pocatello because rising regional electricity prices rendered uneconomic the operation of the other two furnaces, which were supplied with market-priced power under the ESA.  During the winter of 2000-2001, as the power crisis in the Western US deepened, Idaho Power found itself short of power largely due to an extreme drought and corresponding significant reductions in hydroelectric generation capacity.  At that time, the Commission stated:

It is now early December 2000 and the Northwest region continues to experience record high prices in the wholesale market.  Voluntary conservation is encouraged to reduce the extent of rate increases that will follow purchases at those high prices.  For the region it is a wake up call.  Creative thinking and planning by utilities and customers may serve to reduce reliance on market purchases to the benefit of both customers and stockholders.  Idaho Power and its customers are encouraged to take inventory and stock of available demand side management and conservation opportunities so that rate increases can be mitigated.

Order No. 28583, Case No. IPC-E-00-10 (emphasis added).

By February 2001, Idaho Power initiated discussions with Astaris suggesting Astaris completely shutdown its phosphorus production in Pocatello to allow Idaho Power to secure a reliable supply of power and to avoid the rapidly escalating cost of acquiring power.  Astaris could not accept complete shutdown of the Pocatello plant at that time.  However, in March 2001, Astaris agreed to idle one of the two furnaces still operating at the facility and sell 50 MW of power back to Idaho Power.

The parties executed a Letter Agreement to formalize the new vendor transaction or “buy-back.”  The terms of the buy-back included a two-year fixed price schedule for the electricity based on Idaho Power’s then-current market price projections, less a negotiated 13.5% discount.  The Letter Agreement amended the ESA already in place between the parties.

Unlike the original ESA arrangement, in the buy-back transaction Astaris operates as a vendor to Idaho Power, akin to the role of an independent power producer, wholesale generator, or fuel or other supplier to a utility.  In this vendor transaction, Astaris is not acting as a customer receiving a regulated utility service from Idaho Power as in the original ESA, but rather acts in the opposite capacity: a vendor providing a service or commodity to a regulated utility.

Idaho Power and Astaris asked the Commission to approve the new vendor transaction for a 50 MW buy-back by Idaho Power.  In acting on this request, the Commission had the chance to authorize Idaho Power to sell the 50 MW it acquired from Astaris “off-system as a non-operating transaction.”  This option would have assigned the benefits and risks of the buy-back contract to the shareholders of Idaho Power and its affiliates.  Under this option, ratepayers would be obligated to pay market prices for electricity if Idaho Power had to go to the market to make up any power shortages.  If the market price continued to stay high or went even higher, ratepayers would have paid far more than the price proposed in the buy-back contract.  Conversely, under this option, if the market price fell, ratepayers would have paid less.

The Commission had a second option of approving the buy-back as a purchased power expense and ordering Idaho Power to use the resource to meet Idaho Power’s retail needs.  This option assigned the benefits and risks of the buy-back contract to Idaho Power’s customers.  Under this second option, ratepayers would be guaranteed access to a reliable and stable resource that would reduce the need for Idaho Power to buy electricity in the market.

Under the second option, ratepayers would get an insurance policy against the risks of volatility in the market price of electricity.  If the market stayed high or went even higher, ratepayers would continue to pay the lower fixed prices in the buy-back contract.  Of course, if the market fell, ratepayers would still continue to pay the fixed price of the buy-back.  Such is the nature of insurance: in exchange for avoiding certain risk, one agrees to a stable price and pays that price whether or not the feared event occurs.

Not surprisingly, the Commission chose the second option, ordering Idaho Power to use power from the Astaris buy-back vendor transaction as a system resource for Idaho retail customers and approving recovery of prudently incurred costs through Idaho Power’s Power Cost Adjustment (“PCA”) mechanism.  See Order No. 28695, Case No. IPC-E-01-9.  The Commission stated:

The Commission finds that the Letter Agreement has considerable value because it allows 50 MW of reduced load to be made available to serve all Idaho Power system customers during this time of volatile energy market prices and reduced generation capacity due to low water conditions.  The Commission also finds the price which Idaho Power will pay Astaris for this reduced load to be reasonable.

Id. at 5.

In supporting the buy-back vendor transaction as a system resource for the benefit of ratepayers, Staff acknowledged “[t]he risk associated with the Agreement, when compared to the market purchase alternative, is that actual market prices will turn out to be lower than the price paid for the load reduction.”  Staff Comments at 3, Case No. IPC-E-01-9.  Staff accepted this risk and supported the fixed schedule of prices for the buy-back transaction, noting “the prices paid for the Astaris load reduction under the Agreement appear to be lower than reasonably projected market prices and comparable on average to prices paid for other resources.”  Id.  Staff supported using the buy-back contract as a system resource rather than treating the buy-back vendor transaction as a non-system resource because the benefits (and risks) of the contract would then accrue solely to Idaho Power and its affiliate, not to ratepayers.  Id. at 6.

Following the Commission’s approval of the buy-back contract, Astaris idled its furnace in reliance on that decision and in accordance with the contract.  This required Astaris to undertake a wide range of expensive and irreversible changes to its operations, including:

· Arranging for alternative raw materials, much of it from overseas suppliers of elemental phosphorus, to substitute for the phosphorus produced by the idled furnace;

· Establishing a logistics network to accommodate the importation, transportation, storage and handling of the substitute raw materials;

· Reconfiguring its downstream production facilities to accommodate the substitute raw materials;

· Incurring severance and other costs associated with laying off employees at numerous facilities, including Pocatello; and

· Foregoing profit and revenue opportunities.

The total costs incurred by Astaris to help Idaho Power avert the power crisis looming in March 2001 were substantial and cannot be recovered except through the buy-back contract.  Those costs and the disruption to Astaris’ ongoing and future business were magnified by Idaho Power’s requirement that the 50 MW of power be made available as soon as possible.  Astaris could not and would not have agreed to this arrangement if its compensation for undertaking these costly changes were subject to changeable market prices for power.

III.
ARGUMENT

The Commission does not have the authority to abrogate the contract between Idaho Power and Astaris because Idaho statutes do not vest the Commission with such authority.  Further, abrogating the contract is barred by the Idaho and federal Constitutions pursuant to the Contract Clauses, the right to Due Process, and because such an action would constitute an unlawful Taking.

A.
The Lawful Scope Of The Commission’s Authority.


“[A] public service commission has no inherent power; its powers and jurisdiction derive entirely from the enabling statutes creating it and ‘nothing is presumed in favor of its jurisdiction.’”  United States v. Utah Power & Light Co., 98 Idaho 665, 667, 570 P.2d 1353, 1355 (1977) (quoting Arrow Transp. Co. v. Idaho Public Utilities Comm’n, 85 Idaho 307, 379 P.2d 422, 425 (1963)).  Also, a Commission cannot confer jurisdiction upon itself simply by asserting that such jurisdiction exists.  Albert v. Boise Water Corp., 118 Idaho 136, 140, 795 P.2d 298, 302 (1990).

In exercising its jurisdiction, the Commission is obligated to regularly pursue its authority and not violate or impair any right of a person under the Constitution of the United States or of the state of Idaho.  Rosebud Enterprises, Inc. v. Idaho Public Utilities Commission, 128 Idaho 609, 618, 917 P.2d 766, 775 (1996).  Further, the Commission must make findings that are supported by substantial, competent evidence and not contrary to the clear weight of the evidence.  Id.  Finally, the Commission is charged to neither abuse its discretion nor act in an arbitrary or capricious manner.  Id.
B.
Idaho Law And Precedent Does Not Provide Authority To Abrogate The Terms Of The Buy-Back Contract.

1.
The Commission Does Not Have Authority Over The Buy-Back Vendor Transaction, Which is Not a Retail Rate.


Staff asserts that the Commission has authority over the buy-back contact pursuant to Idaho Code sections 61-502 and 61-503, the reservation of authority in Order No. 27463, and Idaho Supreme Court precedent.  See Order No. 28928 at 6.  Staff’s analysis is flawed because the buy-back transaction is not a sale of regulated utility service to a retail customer pursuant to a contract, but rather is the reverse: a private vendor transaction to supply a good or service to a utility.

The Commission, under Idaho law, is permitted in certain limited circumstances to change the retail price paid to a utility by a customer under a contract approved pursuant to Idaho Code §§ 61-305, 61-502, and 61-503.  Agricultural Prod. v. Utah Power & Light Co., 98 Idaho 23, 557 P.2d 617 (1976).  However, because the Commission’s authority to interfere with a contract under Agricultural Products arises from the Commission’s statutory authority over retail rates charged by utilities, such authority is limited to transactions involving sales and rates to retail consumers.  See United States v. Utah Power & Light Co., 98 Idaho 665, 570 P.2d 1353 (1977).  In Utah Power & Light, the Supreme Court of Idaho stated “[t]he enabling statutes do not specifically state that the Commission’s rate-fixing authority is activated solely by the fact of a public utility providing services to a consumer, but we can think of no other sensible construction.”  Id. at 670 (emphasis added).  Further, “[i]mplicit in I.C. § 61-129 and the code sections that delegate rate-making authority to the Commission is the notion that the operative factor for jurisdictional purposes is the receipt of services.  A member of the public who receives services from a public utility is subject to public utility regulations and control.”  Id. (emphasis added).

Staff’s argument that the Commission’s reservation of authority over the ESA should extend to the buy-back is flawed.  First, the Commission cannot confer jurisdiction to itself where it does not have it in the first instance, such as over a vendor transformation.  See Albert v. Boise Water Corp., 118 Idaho 136, 140, 795 P.2d 298, 302 (1990).  Since the Letter Agreement is a vendor transaction and not a retail customer transaction, the reservation of authority over the latter cannot extend to the former.  Second, these are two different transactions.  The Commission cannot abrogate a load reduction agreement and it has no authority in the case solely because the load reduction agreement was created as an amendment to a retail rate contract.

In light of these limits, a contract between a utility and a vendor providing goods or services to the utility are not subject to the Commission’s ratemaking authority.  Simply put, rates regulated by the Commission are those charges that are imposed by a utility, not prices charged by a private vendor to a utility.

2.
The Commission’s Authority Over The Buy-Back Contract Is Limited To Determining Whether To Recover The Costs In Rates.

As noted above, the Commission’s ratemaking authority to change a rate in a retail customer contract does not extend to prices in a transaction between a utility and a vendor providing goods or services.  For example, the Commission does not have the authority to establish the price to be paid by Idaho Power to Cessna for a corporate airplane.  Rather, in such cases, the Commission is involved only for the limited, but important, purpose of determining whether the utility’s expenditures are prudent and, therefore, recoverable from ratepayers.

The determination of what business expenses are to be incurred by a public utility in its operations is ordinarily a matter left within the discretion of the utility’s management.  An inquiry into such expenses by the Commission will normally only be extended into whether such expenditures may be classified as “operating expenses” and thus passed on to the utility ratepayers.

Washington Water Power Co. v. Kootenai Envtl. Alliance, 99 Idaho 875, 880, 591 P.2d 122, 127 (1979).

Accordingly, here the Commission may review Idaho Power’s expenditures for reasonableness and prudence to determine whether Idaho Power may recover those expenditures from ratepayers.  Also, the Commission may spread the recovery of Idaho Power’s costs under the buy-back contract over time to mitigate the short-term impact on Idaho ratepayers.  However, the Commission has no authority to abrogate the vendor transaction and deny Astaris the benefits of its bargain.  Abrogating the contract is particularly egregious in this case because Astaris has substantially performed its obligations under the contract and incurred significant expenses as a result, and all that remains is Idaho Power to fulfill its part of the bargain by making the agreed-upon payments.

Lawful use of the Commission’s authority to review the reasonableness of utility expenditures is illustrated in the case Idaho Power Co. v. Public Utilities Commission, 108 Idaho 943, 703 P.2d 707 (1985).  In that case, the Commission disallowed recovery from customers of a portion of the costs of a contract between Idaho Power and the Foster Wheeler Energy Corporation for purchase of a boiler.  Id. at 945.  Specifically, the Commission disallowed recovery of such costs because the boiler was purchased for a plant that was never built and was later installed into a smaller plant despite being larger than necessary.  Id.  The Supreme Court of Idaho upheld the Commission’s determination that disallowed the costs of the boiler in excess of the costs of a properly sized boiler for the new plant.  Id. at 945-46.  The critical point is that the Commission did not abrogate the contract between the boilermaker and Idaho Power, nor did it force upon the boilermaker a lesser price for the boiler because circumstances had changed and the larger plant was no longer necessary.  Without abrogating the vendor contract between the boilermaker and the utility, the Commission protected ratepayers from excessive rates by proper exercise of ratemaking authority.

C.
Even Assuming, For Purposes Of Argument, The Commission Has Authority To Abrogate The Buy-Back Contract, Exercising Such Authority Would Be Prohibited Here.

1.
The Staff Has Not Presented The Evidence Necessary To Allow Abrogation Of A Contract Under Agricultural Products.

Assuming, for purposes of argument, the Commission has the legal authority to abrogate the buy-back contract, the Staff has the burden of going forward and the burden of proof to present the substantial and competent evidence required by the Agricultural Products decision to support a decision to abrogate the buy-back contract.  That doctrine states:

To justify state interference with the utility contract, there must be a finding that the rate is ‘so low as to adversely affect the public interest ( as where it might impair the financial ability of the public utility to continue its service, cast upon other consumers an excessive burden, or be unduly discriminatory.’

Agricultural Products, 98 Idaho at 29.

In this case, applying the Agricultural Products standard presumably requires the word “low” to be read as “high” since the allegation is that the price in the buy-back contract is too high given current market conditions.  With this in mind, the Commission must be presented with substantial, competent evidence to support a finding that the utility’s financial ability to continue its service is impaired, consumers are carrying an excessive burden, or the rate is unduly discriminatory.  The Staff cannot present the evidence necessary to meet this test.

As to the first prong (financial impairment), Staff does not and cannot allege that the financial ability of Idaho Power to continue its service would be impaired should the buy-back contract remain in effect as originally approved by the Commission.  Indeed, Idaho Power itself has stated as recently as December 28, 2001 that it has not lost money on the Astaris buy-back contract.  Response of Idaho Power Company to Comments at 3, Case No. IPC-E-01-34.  Idaho Power points out that the costs of the buy-back are being recovered through the PCA in precisely the same way as any costs Idaho Power would have incurred had it instead purchased a block of power on the market.  Id.


As to the second prong (excessive burden), Staff’s allegation that the contract imposes an excessive burden upon other consumers must fail.  See Petition at 1.  First, Staff’s proposal saves residential customers about 1.3% on their electric bills for the 2002-2003 PCA year and about 2.8% for the 2003-2004 PCA year.  Such an amount does not constitute an excessive burden in particular since snowfall is up, the demand for energy is down, and, therefore, the price of energy is falling.  Such falling prices will be reflected in a declining PCA in due course.  Second, even if the Commission is troubled by the burden ratepayers are likely to feel in the near term, when the Commission approved the buy-back it recognized that the contract would cost ratepayers a fixed amount per MW based on the schedule attached to the Letter Agreement for a fixed term of two years.  Order No. 28695.  The Commission understood these terms and deemed the price being paid and the impact on ratepayers reasonable.  Id.  Today all that has changed are volatile market prices, a change that was expected.  The cost of the energy from the buy-back contract itself poses no more or less burden on ratepayers then when the Commission approved it.  Therefore, if the burden was not excessive last April, it is inconceivable that the same impact could be excessive now.

The “excessive burden” and “financial impairment” prongs of the Agricultural Products doctrine only make sense in a ratemaking context applied to a special retail service contract.  If a special contract rate is too low, it would either cause a utility to be denied a portion of its revenue requirement or shift costs onto the remaining ratepayers who must make up the utility’s revenue shortfall.  Neither of those situations is present here, and the Agricultural Products doctrine simply does not and cannot apply to the Astaris buy-back transaction.


As to the third prong (unduly discriminatory), Staff misstates the test by arguing that Astaris will receive an “inappropriate preferential windfall” if the contract is not abrogated.  See Petition at 1-2.  It is clear that Staff cannot provide substantial, competent evidence that the buy-back contract is unduly discriminatory.

The Astaris contract is not discriminatory because there were many other buy-back transactions entered into by Idaho Power and approved by the Commission.  Indeed, the Commission recognized that the Astaris load reduction agreement was uniquely beneficial to ratepayers because of its size and reliability.  Further, if the buy-back transaction was not unduly discriminatory last April when approved, it cannot somehow be unduly discriminatory now: neither the obligations of the contracting parties nor the impact on ratepayers has changed.

Finally, even assuming for purposes of argument that Agricultural Products applies to an alleged “preferential windfall,” Staff has offered no evidence that any windfall has occurred.  The only new fact alleged by Staff is a change in market prices, which has absolutely no effect whatsoever on Astaris’ level of profit or loss under the buy-back contract or the ESA.  A change in market prices cannot somehow create a windfall for Astaris; in fact, it has no effect at all.

To understand the economics of Astaris’ buy-back vendor transaction, the Commission would need to compare revenues from the buy-back to the costs associated with shutting down a furnace, securing alternative sources of elemental phosphorous and purified phosphoric acid, and forgoing revenues and profits from lost opportunities.  This analysis would be very similar, of course, to “cost regulation” of Astaris by the Commission, which underscores the folly of Staff’s argument.  The Staff’s superficial “windfall” claim makes no effort to explore these critical issues and provides no evidence or basis to support abrogation of the contract.

2.
Abrogating The Contract Would Be An Unlawful Collateral Attack On The Decision Approving The Buy-Back Contract.


Idaho’s prohibition against collateral attacks on final and conclusive order of the Commission bars the Commission from abrogating the buy-back contract between Idaho Power and Astaris.  Idaho Code § 61-625.  The Code states “All orders and decisions of the commission which have become final and conclusive shall not be attacked collaterally.”  Id.  Any Commission order that alters or modifies the finality or conclusiveness of a previous order is barred by this statute.  Rosebud v. Public Utilities Commission, 131 Idaho 1, 951 P.2d 521, 525 (1997). 

An unlawful collateral attack includes “an attack such as an application for injunctive relief against an order of the Commission.”  Associated Pacific Movers v. Rowley, 97 Idaho 663, 665, 551 P.2d 618, 620 (1976).  In this case, the remedy sought amounts to equitable relief enjoining Idaho Power from paying amounts owed to Astaris under the buy-back contract previously approved by the Commission.

The prohibition against collateral attacks bars such an injunction unless the new order is a lawful rescission, alteration, or amendment pursuant to Idaho Code Section 61-624.  In this case, the relief sought is a collateral attack, not a lawful application of Idaho Code Section 61-624, because Astaris has already performed its obligations, acted in reliance on the earlier order, and incurred substantial expenses.  Cambridge Telephone Co. v. Pine Telephone System, 109 Idaho 875, 878, 712 P.2d 576, 579 (1985).  In Cambridge Telephone, the Court held that the Commission could alter its earlier grant of a certificate of public convenience and necessity only because the utility was not currently serving the area and had not substantially completed the necessary extension.  Id. at 878.  The Court also found that this statutory authority would not apply if the converse was true and the Commission’s order had been relied and acted upon.  Id.
The interplay of Sections 61-624 and 61-625 becomes apparent in a common utility setting: receipt of a certificate of public convenience and necessity (CPCN) for a new power plant.  Once a utility constructs its plant and puts it to use, it no longer faces revocation or rescission of the CPCN by the Commission simply because the electricity produced by the plant no longer compares favorably to the prevailing market price.  As in the case of the Astaris buy-back transaction, such a modification to an earlier Commission order would be an unlawful collateral attack, not a lawful rescission, alteration or amendment, because the affected party has substantially performed its obligations and incurred significant costs in reliance on the Commission’s earlier order.  For the Commission to hold otherwise would eviscerate any meaning from the collateral attack statute and render that legislative provision a nullity.

3.
After Astaris Has Substantially Performed And Relied On The Previous Approval, Contract Abrogation Is Manifestly Unjust.


Astaris has substantially performed it obligations under the buy-back transaction.  Astaris has shut down the furnace required by the Letter Agreement and at all times has consumed no more than 70 MW of the 120 MW it is entitled to receive under block one of the ESA.  This has provided Idaho Power and its ratepayers with a dependable supply of 50 MW.  All that remains under the contract is for Idaho Power to honor its obligation to pay Astaris through March 31, 2003.

Further, in performing under the contract, Astaris has incurred substantial front-end expense to secure alternate sources of elemental phosphorous for use in its downstream processing facilities.  In view of Astaris’ performance under and reliance on the contract, it is particularly unjust to deprive Astaris of the benefit of its bargain with Idaho Power at this late date.


The limits on the Commission’s authority to abrogate Astaris’ contract is analogous to the limits applicable to its authority over executed contracts between utilities and qualifying facilities (“QF”).  The law is clear that once a QF contract is finally executed the Commission may not change the rate.  Freehold Cogeneration Associates v. Board of Regulatory Commissioners, 44 F.3d 1178 (3rd Cir. 1995).

The Commission and the Supreme Court of Idaho have steadfastly held that the avoided cost price in a QF contract was fixed for the duration of the contract.  See, e.g., Afton Energy Inc. v. Idaho Power Co., 107 Idaho 781, 693 P.2d 427 (1984).  In Afton, the Commission and the Court rejected Idaho Power’s proposal that would have permitted the Commission to modify the avoided cost price of a QF contract during the contract’s term:

It is clear that both Congress and FERC, through its implementing regulations, intended that [cogenerators or small power producers (“CSPPs”)] should not be subject to the pervasive utility-type regulation which would result if the contract language proposed by Idaho Power were approved by the Commission.  In fact, one of Congress’ main objections in enacting PURPA was to encourage cogeneration and small power production by exempting CSPPs from pervasive state rate regulation.  Congress was aware that such regulation presented a strong disincentive for CSPPs to engage in power production where the financial risks were great and the returns were not guaranteed to be recoverable.”

Id. at 434 (emphasis added).

In Afton, the Court also acknowledged FERC’s statement recognizing the critical importance of not subjecting QF contract prices to ongoing rate regulation:

The import of this section is to ensure that a qualifying facility which has obtained the certainty of an arrangement is not deprived of the benefits of its commitment as a result of changed circumstances.  This provision can also work to preserve the bargain entered into by the electric utility; should the actual avoided costs be higher than those contracted for the electric utility is nevertheless entitled to retain the benefit of its contract for, or otherwise legally enforceable, lower price for purchases from the qualifying facility.

Id. at 434, 788 (citing 45 Fed.Reg. 12224) (emphasis added).

4.
Any Contract Abrogation Made Effective on January 8, 2002 Violates The Prohibition Against Retroactive Ratemaking.


If the Commission accepts Staff’s argument that it has the power under its ratemaking authority to abrogate the contract, a rate change under the Commission such authority may not be “retroactive to the time of application, even if it can be shown that it would have been just and reasonable to grant a rate increase at the time of application.”  Utah Power & Light Co. v. Idaho Public Utilities Commission, 107 Idaho 47, 52, 685 P.2d 276, 281 (1984).  The Supreme Court of Idaho ruled that a rate change could not go into effect until after a hearing is held and decision issued.  Id.  Therefore, if the Commission were to order abrogation of the buy-back contract (assuming for purposes of argument it had authority to do so), the Commission may do so only prospectively from the date of its final decision in this proceeding.  The Commission is barred by the prohibition against retroactive ratemaking from making such a decision retroactive to the date this investigation was commenced or to any other date in advance of a final decision after hearing.

D.
The Commission’s Abrogation of the Letter Agreement Would Violate the United States and the Idaho Constitutions.

In addition to the prohibitions under Idaho law, if the Commission were to abrogate the contract, the Commission also would violate a number of guarantees provided by both the U.S. and Idaho Constitutions.  Among the constitutional infirmities of such Commission action would be an unconstitutional impairment of contract, a violation of Astaris’ substantive due process rights, and an unconstitutional taking.

1.
Abrogation of the Letter Agreement Would Constitute an Unconstitutional Impairment of Contract 

The U.S. and Idaho Constitutions both prohibit laws that impair the obligation of contracts.  See U.S. Const. art. I § 10, cl. 1; Idaho Const. art. I § 16.  While the courts recognize that this prohibition must accommodate the inherent police power of a state, the Contract Clause nonetheless imposes limits on a state’s power to abridge existing contracts.  See Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 242 (1978); Agricultural Products, 98 Idaho at 29, 557 P.2d at 623.

To determine whether the state has violated these constitutional provisions, the courts first ask whether there has been a substantial impairment to contractual obligations.
  General Motors Corp. v. Romein, 503 U.S. 181, 186 (1992).  If this question is answered in the affirmative, the courts then determine whether the legislation is reasonable and necessary to serve a significant and legitimate public purpose.  See Energy Reserves Group, Inc. v. Kansas Power and Light Co., 459 U.S. 400, 411-12 (1983).  An order from the Commission abrogating the buy-back transaction would violate the Contract Clause of the U.S. Constitution because it would constitute an unnecessary, unreasonable, and substantial impairment of contractual obligations without an underlying significant and legitimate public purpose. 

It is clear that the complete destruction of Astaris’ contractual expectations would qualify as a substantial impairment.  See Energy Reserves, 459 U.S. at 411 (substantial impairment may be found even if there is less than total destruction of contractual expectations).  Astaris properly relied on the payments it is entitled to receive under the contract in making its business decisions.  A decision denying Astaris these payments after it has already completed its end of the bargain would, without a doubt, substantially impair Astaris’ contract rights.

Furthermore, the Commission’s order would not serve a significant and legitimate public purpose.  Legislative acts that are narrow in focus and are “limited in effect to contractual obligations and remedies” do not qualify as a legitimate exercise of the police power to advance a broad societal interest.  See, e.g., Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978) (law violated Contract Clause due to its narrow focus); Nieves v. Hess Oil Virgin Islands Corp., 819 F.2d 1237 (3d Cir. 1986) (impairment of a limited number of existing worker’s compensation claims violated Contract Clause); McDonald’s Corp. v. Nelson, 822 F. Supp. 597 (S.D. Iowa 1993) (statute solely designed to balance the bargaining power between narrow categories of contracting parties violated Contract Clause); Anthony v. Kualoa Ranch, Inc., 736 P.2d 55 (Hawaii 1987) (statute which was limited in effect to abrogating rights under a narrow class of contracts violated Contract Clause).  In this case, a Commission’s order abrogating the contract would be both narrow in focus, in that it would apply only to a single contract, and limited in effect to contractual rights and obligations, rather than applying a general rule of conduct.  Based on this lack of legitimate public purpose, the Commission’s order would violate the U.S. and Idaho Constitutions’ prohibition on impairment of contracts.

Even if the Commission could state a legitimate public purpose, its proposed action would violate the Contract Clause because it would not be “based upon reasonable conditions” nor “of a character appropriate to the public purpose.”  See Energy Reserves, 459 U.S. at 412.  The imposition of a severe and unfair financial hardship on Astaris could not be considered reasonable or appropriate to serve any public purpose, especially since Astaris will have been singled out to suffer such a hardship.  See Ross v. City of Berkley, 655 F. Supp. 820, 835 (N.D. Cal. 1987) (noting that a severe, retroactive, and permanent impairment of a limited number of contracts to serve a purpose of limited significance violated the Contract Clause).  It is also unreasonable for the Commission to require Astaris to forego the receipt of payments under an agreement to which the Commission has already given its approval, with full knowledge of the volatility of the energy market.

2.
Abrogation of the Contract Would Violate Astaris’ Substantive Due Process Rights

The United States and Idaho Constitutions both prohibit the deprivation of life, liberty, or property without due process of law.  U.S. Const. amend. XIV, § 1; Idaho Const. art. I, § 13.  The courts have recognized that there are both procedural and substantive aspects to constitutional due process guarantees.  See Troxel v. Granville, 530 U.S. 57, 65 (2000); Aberdeen-Springfield Canal Co. v. Peiper, 133 Idaho 82, 90, 982 P.2d 917, 925 (1999).  “It is clear that, in Idaho, parties to a contract have a property interest in the subject matter of the contract that is protectable both under the Contract Clause and the Due Process Clause of the United States Constitution.”  Curr v. Industrial Commission, 124 Idaho 686, 691-692, 864 P.2d 132, 137-138 (1993).

Substantive due process prohibits certain governmental actions, regardless of the procedural safeguards provided before taking such actions.  See Lebbos v. Judges of Superior Court, 883 F.2d 810, 818 (9th Cir. 1989).  A due process violation occurs when the state acts in an arbitrary and irrational way.  See Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 15 (1976); Aberdeen-Springfield, 133 Idaho at 90, 982 P.2d at 925.  If the Commission were to adopt the Staff’s recommendation, it would violate Astaris’
 substantive due process rights under both the Idaho and U.S. Constitutions.

The Commission’s abrogation of the contract would be irrational and arbitrary in a number of respects.  First, as explained above, the Commission has no statutory authority to change unilaterally the terms of a supply arrangement to a regulated utility, as opposed to a retail contract in which the regulated utility supplies power to its customers.  Action beyond the Commission’s authority is by definition irrational and arbitrary.  See Bateson v. Geisse, 857 F.2d 1300, 1305 (9th Cir. 1988) (city council violated plaintiff’s substantive due process rights and acted arbitrarily in denying a permit that it had no authority to deny).  

Furthermore, a completely unjustified reversal of the Commission’s previous position would be irrational and arbitrary.  The Commission made an express finding that “the Letter Agreement has considerable value because it allows 50 MW of reduced load to be made available to serve all Idaho Power system customers during this time of volatile energy market prices and reduced generation capacity due to low water conditions.”  Order No. 28695, at 5.  Despite the Commission’s awareness that the underlying value of the transaction was subject to the uncertainties in price projections in the volatile energy market, it chose to approve the contract as written, i.e., with a set rate not tied to market prices.  Id. at 5-6.  The Commission fully understood that, through the buy-back agreement, Idaho Power received the benefit of a supply of a large block of energy at a fixed and non-volatile price with the known risk that the market prices could drop.  Abrogating the contract because a known risk occurred would be arbitrary and irrational and, thus, a violation of substantive due process guarantees.

Furthermore, the Commission’s order would violate due process due to its retroactive effect.  In Eastern Enterprises v. Apfel, 524 U.S. 498 (1998), the Supreme Court recognized that higher scrutiny is due when challenged legislation has a retroactive effect.  Id. at 524.   The Court stated “that legislation might be unconstitutional if it imposes severe retroactive liability on a limited class of parties that could not have anticipated the liability, and the extent of that liability is substantially disproportionate to the parties’ experience.”  Id. at 528-29; see also id. at 548 (Kennedy, J., concurring)( stating that many of the Court’s decisions have treated due process challenges to statutes with a retroactive nature as serious and meritorious claims).  

“Due process protection for property must be understood to incorporate our settled tradition against retroactive laws of great severity.”  Id. at 549 (Kennedy, J., concurring).  “If retroactive laws change the legal consequences of transactions long closed, the change can destroy the reasonable certainty and security which are the very objects of property ownership.” Id. at 548. 

Here, the Commission’s abrogation of the contract would impose an impermissible retroactive liability on Astaris.  As in Eastern Enterprises, the government would be imposing severe retroactive liability on a party, even though that party neither agreed to assume such liability, nor was responsible for the change in energy prices.  Under these circumstances, the Commission’s conduct would “destroy the reasonable certainty and security” Astaris expected from the Letter Agreement, and would violate due process.

3.
Abrogation of the Letter Agreement Would Constitute an Unconstitutional Taking

The Takings Clause of the Fifth Amendment to the U.S. Constitution provides that private property shall not be taken for public use without just compensation.  U.S. Const. amend. V.  The Fifth Amendment’s Takings Clause applies to the states through the Fourteenth Amendment.  Dolan v. City of Tigard, 512 U.S. 374, 383 (1994).  Although the “classic taking” case is one in which the government directly appropriates private property for its own use, the Supreme Court has recognized that economic regulation may effect a taking.  Eastern Enterprises v. Apfel, 524 U.S. 498, 522-23 (1998) (plurality opinion).

The determination of whether the Commission’s order would constitute an unconstitutional taking “involves an examination of the ‘justice and fairness’ of the governmental action.”  Id. at 523 (quoting Andrus v. Allard, 444 U.S. 51, 65 (1979)).  Although fact intensive, the inquiry requires an analysis of 1) the economic impact of the regulation, 2) its interference with reasonable investment backed expectations, and 3) the character of the governmental action.  Id. at 523-24.  Legislation may be unconstitutional under the Takings Clause “if it imposes severe retroactive liability on a limited class of parties that could not have anticipated the liability, and the extent of that liability is substantially disproportionate to the parties’ experience.”  Id. at 528-29.

Applying these factors, abrogation of the contract would constitute an unconstitutional taking, for which a declaratory judgment and injunction would be an appropriate remedy.  Id. at 522.  First, there is no question that an order adopting the Staff’s recommendation will have “forced a considerable financial burden” on Astaris.  Id. at 529.  In Eastern Enterprises, the Court found that imposition of a retroactive liability estimated at $50 million constituted the sort of “substantial” liability that triggered the Takings Clause.  Id. at 529.  A similar amount is at stake here.

Second, as in Eastern Enterprises, the Commission’s actions would substantially interfere with Astaris’ reasonable investment-backed expectations.  Id. at 532.  Astaris undertook significant, expensive and irreversible changes to its operations in reliance on and as a result of the buy-back arrangement.  The Court emphasized the role of the Takings Clause in providing a “safeguard against retrospective legislation concerning property rights.”  Id. at 533-34.  As would be true here, the Court found it significant that the governmental imposition did not result from any actions on the part of the petitioner before the Court nor from any agreement by that petitioner to bear the burden that the government sought to impose.  Id. at 535-36.  

Finally, as in Eastern Enterprises, “the nature of the governmental action in this case is quite unusual,” id. at 537, because the Staff’s recommended solution to what it perceives as a serious problem “singles out” Astaris, and Astaris alone, “to bear a burden that is substantial in amount . . . and unrelated to any commitment that the [Plaintiffs] made or to any injury they caused . . .”  Id.  Consequently, if the Commission were to abrogate the contract, it would violate the Takings Clause of the U.S. Constitution.

Accordingly, if the Commission were to abrogate the Letter Agreement, it would raise serious concerns beyond the issue of the Commission’s jurisdiction over the agreement.  Such an action would implicate fundamental Constitutional rights and guarantees, thereby forcing Astaris to seek immediate judicial relief to protect its rights.

E.
Irrespective Of The Statutory And Constitutional Prohibitions Against Abrogating The Buy-Back Contract, The Commission Should Uphold The Contract As A Matter Of Sound Public Policy.


Staff’s proposal to abrogate the buy-back contract is unconscionable.  Astaris alone is being singled out for financial punishment, yet has done nothing wrong.  The buy-back agreement is the product of a good faith, arm’s-length negotiation between a utility and a potential supplier of energy.  Once regulators approve such an agreement and the parties act in reliance on such approval, it is imperative that regulators not second-guess the outcome of such negotiations.

By second-guessing this contract, the Commission is punishing Astaris and violating the sanctity of contracts.  The Commission should not undermine the ability of businesses in Idaho to rely on contractual promises, one of the central foundations of our economy.  It is critical that energy suppliers can rely on utility vendor contracts in this era of competitive wholesale power markets.

If the Commission engages in Monday-morning quarterbacking of supply contracts whenever the market shifts, the floodgates will be opened to endless challenges against above-market utility vendor contracts.  This will have a permanent chilling effect on new energy suppliers considering selling electricity to Idaho Power or any other utility in the state.  Rational sellers of capacity to a utility in Idaho will prudently begin to include an Idaho-specific “regulatory risk” premium in the price negotiated for such capacity to account for the possibility that the terms of the sale would be unwound by the Commission at a later date, even after initial approval.

If the Commission abrogates the buy-back contract it is very unlikely any large customer will ever willingly participate in a load reduction program again in Idaho.  This will mean large-scale conservation options will be unavailable if power supplies are ever short again.  Further, if industrial and commercial customers who use substantial amounts of energy cannot rely on the Commission to uphold their contracts with the utilities such businesses may not consider locating or expanding facilities and adding new jobs in Idaho.

Finally, it would be a grave injustice for the Commission to violate the sanctity of contracts, severely injure Astaris, and make business think twice before doing business with a utility in Idaho solely to achieve a minimal per-month reduction in an average residential consumer’s electric bill.  Electricity costs are declining in the West and the rate increases recently experienced in Idaho will shortly have run their course.  Before adopting the Staff’s recommendation the Commission should look to far less drastic measures such as phasing the costs remaining under the buy-back agreement into the PCA over two or three years.  The Commission should carefully consider whether it is worth such short-term, minimal benefits to ratepayers to sow doubt as to the integrity of any future transaction with utilities and severely hamper Idaho Power’s ability to respond to a future power crisis when there is a very reasonable alternative available.

IV.
CONCLUSION


Astaris respectfully moves that the Commission dismiss the relief sought by Staff in its Petition requesting the Commission to abrogate the buy-back vendor transaction.  Contrary to the legal authority cited in Staff’s petition, the Commission is constrained by its authority under Idaho law and is barred by the Idaho and federal Constitutions from abrogating the contract and ordering Idaho Power to pay Astaris any reduced price for the power.  Further, beyond being unlawful such an action by the Commission would be outrageously unjust because it would deprive Astaris of the revenues promised under the contract after Astaris has fully performed its end of the bargain and incurred substantial and irreversible expenses in reliance on the Commission’s original approval of the contract.  Finally, taking the unprecedented step of abrogating a vendor contract with a utility for the sole reason that the market price for the commodity has changed will have a chilling effect for each and every company that does business with Idaho Power and other utilities in Idaho.  The Commission should abide by its earlier decision that the buy-back contract is just and reasonable and, to the extent the Commission is concerned about rates, consider less drastic alternatives that preserve the sanctity of contracts.
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� Determining whether an expense is recoverable, including a determination of whether an expense is prudent, typically occurs in a rate case subsequent to the expense being incurred, but the determination can also take place before the expenditure is made.


� Whether this case is viewed as a Staff Petition or a Commission-initiated action has no impact on whether the collateral attack statute applies.  See e.g. Rosebud, 131 Idaho 521, 525 (Collateral attack issue resolved without regard to whether Commission itself initiated the alleged wrongful action).


� The language that Idaho Power sought to include in Afton’s QF that was rejected by the Commission was “The rates, terms, and conditions set forth in this agreement are subject to the continuing jurisdiction of the Idaho Public Utilities Commission.  The rates, terms and conditions under this agreement are subject to change and revision by order of the Commission upon a finding, supported by substantial competent evidence, that such rates, terms or conditions, change or revision is just, fair, reasonable, sufficient, nonpreferential and nondiscriminatory.”  Id. at p. 786, 432.  This phrase, appropriate in a ratemaking context but not in the context of a QF contract, is analogous to the phrase in the order approving the ESA that Staff now seeks to extend into a reservation of authority over the price in the buy-back vendor transaction: “IT IS FURTHER ORDERED that as a condition of this contract, the Commission retains authority over the contract to insure that, as it is implemented, it does not impair the financial ability of Idaho Power to continue its service not harm other ratepayers.”


� As previously discussed, based on the Idaho Constitution’s prohibition on impairment of contracts, Agricultural Products limits the Commission’s ability to interfere with rate contracts by requiring that the Commission first determine that the existing rate is ‘so low as to adversely affect the public interest ( as where it might impair the financial ability of the public utility to continue its service, cast upon other consumers an excessive burden, or be unduly discriminatory.”  See Agricultural Products, 98 Idaho at 29, 557 P.2d at 622.  Although the Letter Agreement is not the type of rate contract that is subject to the Agricultural Products doctrine the Staff’s recommended action would violate the prohibition on the impairment of contracts under either the Agricultural Products test or general Contract Clause principles.  In applying the Contract Clause of the Idaho Constitution, the Idaho courts appear to use standards similar to those applied by the federal courts in analyzing the U.S. Constitution’s Contract Clause.  See City of Hayden v. Washington Water Power Co., 108 Idaho 467, 700 P.2d 89 (1985).


� Although the Contract Clause applies only to state laws that impair the obligation of contracts, the courts have long recognized that “a legislative act by an instrumentality of the state exercising delegated authority . . . is of the same force as if made by the legislature, and so is a law of the state within the meaning of the contract clause of the Constitution . . . .”  Grand Trunk W. Ry. Co. v. Railroad Comm’n of Indiana, 221 U.S. 400, 403 (1911).  Regardless of whether the Commission’s order would fall under the rubric of ratemaking, it would be sufficiently legislative in nature to be subject to the Contract Clause.  See New Orleans Pub. Serv., Inc. v. Council of the City of New Orleans, 491 U.S. 350, 371 (1989) (rate-making is a legislative act); Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 226 (1908) (legislation looks to the future and changes existing conditions by making a new rule to be applied thereafter to all or some part of those subject to its power).


� The Staff has raised the argument that the order would protect ratepayers and prevent a preferential windfall.  While these purposes are legitimate in the abstract, they have no applicability to this case.  As noted above, the ratepayers do not require protection because the impact on ratepayers has remained unchanged since the day the Commission entered the order and there is no merit to or evidence to support the claim that Astaris has received a preferential windfall.  Accordingly, these stated purposes could not justify the abrogation of the contract.


� It is well established that a corporation is a “person” for purposes of due process guarantees.  See Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869, 881 n.9 (1985).


� Although the Idaho courts are not bound by the federal interpretation of due process, they apply the U.S. Supreme Court’s standard for interpreting the federal due process clause to the due process clause of the Idaho Constitution.  See Maresh v. Idaho, 132 Idaho 221, 227, 970 P.2d 14, 20 (1998).
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