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)
Astaris LLC, Astaris Idaho LLC and FMC Corporation (collectively “Astaris”), by and through their attorneys, hereby submit this Reply Brief on Motion to Dismiss and Commission Authority to the Idaho Public Utilities Commission (“Commission”) as specifically contemplated by the Commission at the January 14, 2002 hearing.  Transcript of January 14, 2002 Hearing at p. 29, line 5 to p. 30, line 21.


A review of the Staff’s Response to Astaris’ Motion to Dismiss and Brief on Commission Authority reveals foundational principles upon which the Staff and Astaris agree.  First, both parties agree that the Commission does not have the authority to abrogate a vendor contract, only a customer contract for receipt of regulated utility services.  See Staff’s Response at 11.  Second, both parties agree that the Commission may abrogate such a customer contract only if the financial ability of the utility to provide service is impaired, an excessive burden is placed on consumers, or the contract is unduly discriminatory (the Agricultural Products test).  Id.  Third, Staff acknowledges “in the abstract the substance of Astaris’ [public policy] argument has merit” but both Astaris and Staff agree that resolving the policy issues may only occur subsequent to the evidentiary hearing in this case.  Id. at 24.


Although the parties agree on these foundational principles, the Staff and Astaris disagree sharply on many other issues including critical constitutional questions.  While some of these disagreements are already fully briefed and are not reiterated here, Astaris wishes to reply to the Staff’s Response on the issues of whether the buy-back contract is a vendor or customer contract and, if it is a customer contract, on whether the Agricultural Products test is met in this case.  In addition, Astaris replies below to the Staff on:  (1) the collateral attack statute, (2) PUC authority to abrogate QF contracts, and (3) retroactive ratemaking.


The Vendor vs. Customer Contract Issue  

Staff’s discussion of why the Astaris buy-back contract is not a vendor contract is overly simplistic.  For example, the Staff asserts that the Astaris buy-back contract is “no different” from Idaho Power’s Irrigation Load Reduction Program.  Id. at 7.  This assertion is plainly wrong.  The Astaris buy-back contract was approved by the Commission as a system resource and added to Idaho Power’s resource portfolio.  Order No. 28695 at 6.  This is not true of Idaho Power’s irrigation program.  The Astaris buy-back contract requires that Astaris purchase the electricity prior to selling it back to Idaho Power.  Letter Agreement at ¶ 3.  The irrigators had no such obligation.  Finally, Astaris must pay the contract rate for the power it then sells back to Idaho Power.  Id.  Conversely, the irrigators under Idaho Power’s plan did not pay for the power they did not consume.  Simply put, Astaris is akin to a vendor because it has purchased the entitlement to the power before it sells it back to Idaho Power.  This is very different from the irrigators who, basically, were asked to conserve, were provided an incentive in the form of a credit for conserving, and were charged higher rates when they did not conserve.

Further, the Staff’s insistence that the Commission has the authority to abrogate the buy-back agreement simply because it was created as an amendment to the Electric Service Agreement (“ESA”) elevates form over substance.  The buy-back contract and the ESA operate in conjunction but are separate transactions, much like how contracts between an industrial customer and a utility operate where the customer both acquires power as a customer and sells power as a vendor.

For example, consider a customer who consumes 120 MW of power pursuant to a full requirements contract but who also operates an inside-the-fence generator that produces 50 MW of electricity that it sells back to the utility as a wholesale vendor.  Astaris and the illustrative industrial customer are essentially the same: both (a) have a right to the power they sell, (b) sell the power to the utility pursuant to a contract for consideration, and (c) have a regulated contract with the utility to purchase power for consumption.  Another similarity is that in both cases the utility purchases the power as a system resource.  Whether an industrial customer consumes 120 MW and generates 50 MW or Astaris purchases 120 MW and only consumes 70 MW, the end result to the system is the same -- 120 MW of electricity is purchased, only 70 MW of other system resources are used to provide service, and 50 MW is provided as a system resource.  The two arrangements are identical from a system standpoint.  The Astaris buy‑back arrangement is very similar to the industrial power provider and the buy-back contract should accordingly be treated as a vendor contract.


The Agricultural Products Test

If the Commission does not dismiss the case at the outset and whises instead to hear evidence, it must determine whether the Agricultural Products test is met.  While Staff and Astaris both agree on this point, Staff’s analysis misstates or misapplies the law in several key ways.

First, in applying this test the Commission should recall that the objective is not to determine a rate that is just and reasonable.  See Agricultural Products Corp. v. Utah Power & Light Co., 557 P.2d 617, 98 Idaho 23 (1976).  Rather, the Commission may only abrogate the contract and lower the price of the buy-back contract to the limited extent necessary to avoid placing an undue burden on ratepayers, avoid severe financial harm to the utility, or prevent undue discrimination.  See id.; United States Trust Co. v. New Jersey, 431 U.S. 1, 30, 97 S.Ct. 1505, 1522, 52 L.Ed.2d 92 (1977) (“a State is not free to impose a drastic impairment when an evident and more moderate course would serve its purpose equally well.”).  Staff’s continued arguments that the buy-back rates are not just and reasonable are, therefore, misplaced.  See e.g. Staff’s Response at 10.

Further, the Staff’s Response cites United States Trust Co. v. New Jersey, 431 U.S. 1, 97 S.Ct. 1505, 52 L.Ed.2d 92 (1977), for the proposition that the Commission may abrogate a contract to eliminate unforeseen windfall profits.  See Staff’s Response at 17.  However, the Staff misapplies the law in United States Trust to the facts here.  Indeed, applying the law correctly reveals that Astaris has not and will not receive an unforeseen windfall profit.  In United States Trust the Supreme Court analysis focuses on the issue of whether a party to a contract has received benefits that were unforeseen or unintended.  Id. at 31.  If so, the Court holds that a State may “‘restrict a party to those gains reasonably to be expected from the contract’ when it was adopted.”  Id. citing El Paso v. Simmons, 379 U.S. 479, 85 S.Ct. 577, 13 L.Ed.2d 466 (1965).  In this case all parties understood fully the fixed amount to be paid to Astaris over the term of the contract.  All parties understood that the market price might change in relation to the fixed price of the contract.  Astaris is receiving nothing more than the gains it reasonably expected from the contract.  Therefore, an unforeseen windfall has not occurred and will not occur.

In addition, in concluding that Astaris is receiving an unforeseen windfall, the Staff’s analysis ignores the effects of actions taken in reliance on the Commission’s actions and fails to consider the reasonable expenses incurred by Astaris to purchase the power.  Agricultural Products utilizes a Contract Clause analysis.  Agricultural Products at 622.  Under the Contract Clause, “[W]here the contract right or obligation impaired was one that induced the parties to enter into the contract and upon the continued existence of which they have especially relied, the impairment must be considered “substantial” … .”  Baltimore Teachers Union v. Baltimore, 6 F.3d 1012, 1018 (4th Cir. 1993).  Also, Astaris’ expenses in performing its obligations under the Letter Agreement should be considered before the contract may be abrogated.  See e.g. Conoco, Inc. v. Louisiana Public Service Commission, 520 So.2d 404, 408 (La. 1988) (requiring consideration of payments made by the customer to the utility to finance the construction of a pipeline before abrogating the contract rate paid by the customer for service from that pipeline).

Finally, the Staff does not properly apply the overarching rule that the Commission’s actions should not be arbitrary or capricious.  Idaho Code § 67-5201, et. seq.  This principle should be applied throughout this case and suggests, for example, that the Commission may not arbitrarily reduce the price paid Astaris under the buy-back contract to a level below the price paid by ratepayers for other resource options.


The Collateral Attack Statute 

As to the arguments in Staff’s Response regarding the collateral attack statute, the Staff’s analysis ignores the critical fact in Cambridge Telephone Co. v. Pine Telephone System, 109 Idaho 875, 712 P.2d 576 (1985), that the Idaho Supreme Court expressly limited the scope of its decision because the affected party had not substantially relied upon the Commission’s order by incurring expenses and undertaking actions in reliance on the order.  In footnote 2 of that decision, the Court expressly states:

This holding is limited to the facts of this case in which a utility was decertified to a presently unserved area on a public convenience and necessity standard. If the utility were presently serving the area or had substantially completed the extension, [the rule permitting the certificate to be rescinded or amended] would not apply. (emphasis added).

Id. at 580.

Therefore, Staff’s disregard of Astaris’ detrimental reliance on the Commission’s decision is wrong.  Rather, in the law a key distinction between a lawful amendment and an unlawful collateral attack is the issue of reliance on the order.


Authority to Abrogate QF Contracts

In its Response, Staff implies that the Commission may change the rate in a QF contract.  Staff reliance on Afton Energy, Inc. v. Idaho Power Company, 107 Idaho 781, 693 P.2d 427 (1984) is misplaced.  Staff’s Response at 14.  First, Afton rejected the more extensive rate regulation language proposed by Idaho Power and did not specifically address whether the Commission’s more restricted Agricultural Products language was appropriate.  Regardless, Staff has ignored the more recent precedent cited in Astaris’ Motion setting forth the current status of the law: state commissions may not modify the rates in QF contracts once those contracts are finalized and signed.  Independent Energy Producers Ass’n v. California Pub. Utils. Comm’n, 36 F.3d 848, 858-859 (9th Cir. 1994); Freehold Cogeneration Associates v. Board of Regulatory Commissioners, 44 F.3d 1178, 1192-1193 (3rd Cir. 1995); Smith Cogeneration Management, Inc. v. Corporation Comm’n, 863 P.2d 1227 (Okla. 1993).


Prohibition on Retroactive Ratemaking
Finally, as to Staff’s argument that the Commission may abrogate the buy-back contract retroactively to January 8, 2002, Staff asserts, without any supporting authority, that the fact that Astaris should have been on notice that the rates may be subject to review is sufficient to satisfy the prohibition against retroactive ratemaking.  However, Staff ignores or disregards the clear holding of Utah Power & Light Co. v. Idaho Public Utilities Commission, 107 Idaho 47, 685 P.2d 276 (Idaho 1984).  In Utah Power & Light Co., the Idaho Supreme Court held that a new rate shall not go into effect until after a hearing and final decision.  Id. at 52-53.  Therefore, in the absence of any legal authority to the contrary, the Commission must, at a minimum, grant Astaris’ Motion to Dismiss Staff’s request for relief that the contract be retroactively abrogated effective January 8, 2002.

WHEREFORE Astaris respectfully requests that the Commission grant Astaris’ Motion to Dismiss for the reasons stated herein and in Astaris’ Motion to Dismiss and Brief on Commission Authority.

Dated this 18th day of February 2002.
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