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CASE NO. IPC-E-12-23

IDAHO POWER COMPANY’S
COMPLAINT AND PETITION FOR
DECLARATORY ORDER

COMES NOW the Petitioner/Complainant, Ildaho Power Company (“Idaho

Power”), by and through its attorneys, Donovan Walker and Jason Williams, and

pursuant to. this Commission’s Rules of Procedure, including but not limited to RP 54

and RP 101, hereby files this Complaint and Petition for Declaratory Order.
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Communications regarding this Complaint and Petition for Declaratory Order
should be sent to:

Donovan Walker

Jason Williams

Idaho Power Company

1221 West Idaho Street (83702)
P.O. Box 70

Boise, Idaho 83703

Telephone: (208) 388-5317
Facsimile:  (208) 388-6936
dwalker@idahopower.com
jwilliams@idahopower.com

SUMMARY OF THE CASE

1. This is a dispute between Idaho Power and Lava Beds Wind Park, LLC
(“Lava Beds”), a special purpose entity, that is intended to own and control a wind
generation project to be developed by Exergy Development Group of Idaho, LLC
(“Exergy”), a sophisticated developer with extensive knowledge and experience with
such projects.1 In October of 2005 Idaho Power and the special purpose entity entered
into a Firm Energy Sales Agreement (“FESA”) pursuant to the Public Utility Regulatory
Policies Act of 1978 (“PURPA”), which provides that the special purpose entity will
design, construct, own, maintain and operate an electric wind generation facility and
that Idaho Power will buy firm electric energy produced by the facility. Attachment 1.

2. The FESA requires, among other things, that the special purpose entity
meet certain construction deadlines, such as placing the project in service by the
Scheduled Operation Date of May 1, 2007. This Scheduled Operation Date was

subsequently amended in 2008 to September 1, 2010. Attachment 2. Exergy did not

' See, IPUC Case Nos. IPC-E-05-06, IPC-E-05-07, IPC-E-05-09, IPC-E-05-17, IPC-E-05-18, IPC-
E-05-30, IPC-E-05-31, IPC-E-05-32, IPC-E-05-33, IPC-E-09-18, IPC-E-09-19, IPC-E-09-20, all of which
are large wind QF developments on Idaho Power’s system by Exergy Development.
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achieve the Scheduled Operation Date of September 1, 2010, did not achieve the
Operation Date by July 1, 2011, and defaulted under the FESA at that time. See,
Attachment 3. Exergy has failed to diligently pursue a cure of Lava Beds’ default within
a commercially reasonable time, as required by the FESA, and Idaho Power is entitled
to terminate the FESA. Exergy and the special purpose entity now asserts that alleged
“delays” by Idaho Power excuse Exergy's obligation to meet its Scheduled Operation
Date, and to cure its default in a commercially reasonable time and manner. Idaho
Power disagrees that any action excuses Exergy or the special purpose entity from
meeting its construction deadlines, and maintains that Exergy has not diligently pursued
a cure in a commercially reasonable time period. By failing to move forward with its
generator interconnection, and now being removed from the generator interconnection
queue, Lava Beds can no longer maintain a claim that it is diligently pursing a cure in a
commercially reasonable manner of time.

3. The FESA provides a clear remedy for a party's failure to cure a default,
and that is termination of the FESA. With this Complaint and Petition, Idaho Power is
requesting the Idaho Public Utilities Commission (“Commission”) to issue an order
declaring that Idaho Power is authorized to apply such remedy against Exergy and the
special purpose entity. More specifically, Idaho Power asks the Commission to make
findings and enter a declaratory order that: (1) the Commission has jurisdiction over the
interpretation and enforcement of the FESA and the GIA; (2) Exergy’s claim of force
majeure does not exist so as to excuse Lava Beds’ failure to meet the amended
Scheduled Operation Date, the Operation Date, and failure to cure its default; (3) Lava

Beds failed to place its project in service by the amended Scheduled Operation Date of

IDAHO POWER COMPANY'S COMPLAINT AND PETITION FOR DECLARATORY ORDER - 3



September 1, 2010, has failed to achieve the Operation Date by July 1, 2011, (which is
within 10 months of the amended Scheduled Operation Date), and has received Notice
of its default, as of July 26, 2011; and (4) Lava Beds did not cure its default of the FESA
within 60 days of receiving Notice of Default, and has not diligently pursued a cure of

said default within a commercially reasonable time, and that Idaho Power may terminate

the FESA.
FACTUAL ALLEGATIONS
4, Idaho Power is an ldaho public utility subject to the jurisdiction of the
Commission.

5. Lava Beds Wind Park, LLC, is an Idaho limited liability company.

6. On October 14, 2005, Idaho Power and Lava Beds entered into a FESA
for a 20-year term using the then-current non-levelized published avoided cost rates as
established by the Commission for energy deliveries of less than 10 aMW. A true and
correct copy of the FESA, dated October 14, 2005, between Idaho Power and Lava
Beds is attached hereto as Attachment 1 and incorporated herein by reference. Lava
Beds selected November 1, 2006, as the Scheduled First Energy Date, and May 1,
2007, as the Scheduled Operation Date. Attachment 1 at Appx. B.

7. On October 20, 2005, Idaho Power filed an Application with the
Commission in Case No. IPC-E-05-31 requesting approval of the 20-year FESA
between Idaho Power and Lava Beds.

8. On December 5, 2005, Exergy submitted the initial Small Generator
Interconnection Request for the Lava Beds wind generating project. A true and correct

copy of the initial Small Generator Interconnection Request for Lava Beds is attached
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hereto as Attachment 4 and incorporated herein by reference. Idaho Power initially
assigned a Generator Interconnection Queue Number (“Gl #’) to Lava Beds of #156.

9. On December 22, 2005, Idaho Power sent to Exergy a Notice of
Incomplete Interconnection Application for five of Exergy’s proposed wind project
interconnections: Golden Valley Wind Park, Milner Dam Wind Park, Lava Beds Wind
Park, Notch Butte Wind Park, and Salmon Falls Wind Park. A true and correct copy of
the December 22, 2005, Notice of Incomplete Interconnection Application is attached
hereto as Attachment 5 and incorporated herein by reference. This Notice informs
Exergy of nine items that either needed to be clarified or provided by Exergy in order to
proceed with the interconnection requests. Additionally this Notice informs that the
items must be provided prior to the scoping meeting in order for the projects to retain
their positions in the queue. This Notice also provided a standard Interconnection
Feasibility Study Agreement for Exergy’s review and execution.

10.  On July 7, 2006, Idaho Power sent to Exergy a letter informing Exergy of
the status of the Lava Beds interconnection request. A true and correct copy of the July
7, 2006, letter with attachments is attached hereto as Attachment 6 and incorporated
herein by reference. This letter states, “Since our initial Scoping Meeting, we have
received your designated Point of Interconnection (POI) for this project.” The letter
again forwards a draft Feasibility Study Agreement for Exergy’s execution and return.
The letter also advises, “We must receive your response no later than 30 Calendar [sic]
after your receipt of this letter, or we will consider your request to have been withdrawn

and terminated.”
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11. Attached hereto as Attachment 7 and incorporated herein by this
reference is a true and correct copy of the January 3, 2007, Final Interconnection
Feasibility Study Report and January 10, 2007, transmittal letter for Lava Beds’
interconnection. This report was for Exergy’'s requested configuration of Gl #156
located in Bingham County, Idaho near [daho Power's Taber substation, for 19.92 MW
at a 46 kV connection, with estimated interconnection cost of $270,000. The letter
advises,

We require further study to evaluate the system integration
requirements for this Project, along with the facilities’
physical constraints. Attached please find a Draft System
Impact Study Agreement that describes the studies required
to meet this request, the responsibilities and obligations of
both parties, and the work schedules requires. ... In order to
proceed with this application, we must receive notice and the
required deposit for the System Impact Study from you
within 30 Calendar days of receipt of this letter, otherwise
your application will be deemed withdrawn.

12. Attached hereto as Attachment 8 and incorporated herein by this
reference is a true and correct copy of the March 5, 2008, System Impact Study
Agreement for Lava Beds Gl #156 signed by Idaho Power and Exergy.

13. On July 1, 2008, Idaho Power and Exergy executed an amendment to the
FESA that extended the Scheduled Operation Date from May 1, 2007, to September 1,
2010, for Lava Beds. On July 23, 2008, this amendment regarding the Scheduled
Operation Date was filed with the Commission. A true and correct copy of the

amendment between Idaho Power and Lava Beds is attached hereto as Attachment 2

and incorporated herein by reference.
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14. Attached hereto as Attachment 9 and incorporated herein by this
reference is a true and correct copy of the July 30, 2009, Draft Interconnection System
Impact Study Report for Lava Beds Gl #156.

15. Attached hereto as Attachment 10 and incorporated herein by this
reference is a true and correct copy of the August 31, 2009, Final Interconnection
System Impact Study Report for Lava Beds Gl #156.

16. Attached hereto as Attachment 11 and incorporated herein by this
reference is a true and correct copy of the October 20, 2009, Facilities Study Agreement
for Lava Beds Gl #156 signed by Idaho Power and Exergy.

17. Attached hereto as Attachment 12 and incorporated herein by this
reference is a true and correct copy of the May 9, 2011, Draft Generator Interconnection
Facility Study Report for Lava Beds Gl #156.

18. Attached hereto as Attachment 13 and incorporated herein by this
reference is a true and correct copy of the June 9, 2011, Final Generator
Interconnection Facility Study Report for Lava Beds Gl #156.

19.  On June 30, 2011, counsel for Exergy, Mr. Richardson, sent a letter to
Idaho Power regarding Exergy’s progress in meeting the Operation Date from the
FESA. A true and correct copy of Mr. Richardson’s June 30, 2011, letter is attached
hereto as Attachment 14 and incorporated herein by reference. In this letter Exergy
acknowledged the provisions of the FESA requiring the project to become operations
within 10 months of its Scheduled Operation Date. The letter confirms this date to be

July 1, 2011.
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20. On July 26, 2011, Idaho Power sent Lava Beds Notice of Default of the
FESA. A true and correct copy of the July 26, 2011, Notice of Default is attached hereto
as Attachment 3 and incorporated herein by reference.

21. Attached hereto as Attachment 15 and incorporated herein by this
reference is a true and correct copy of the July 28, 2011, Draft Generator
Interconnection Facility Study Report for Lava Beds Gl #156, with cover and transmittal

letters. The transmittal letter states, “Failure to respond to this letter by August 28, 2011

will cause your Generator Interconnection request to have been deemed withdrawn and
terminated.” (emphasis in original).

22. On August 5, 2011, Lava Beds, by letter from counsel for Exergy to Idaho
Power, responded to the Notice of Default with a Request to Extend Cure Period. A
true and correct copy of the August 5, 2011, Request to Extend Cure Period is attached
hereto as Attachment 16 and incorporated herein by reference.

23. Attached hereto as Attachment 17 and incorporated herein by this
reference is a true and correct copy of the August 26, 2011, Generator Interconnection
Agreement (“GIA") for Lava Beds Gl #156 and transmittal letter. The letter asks for
Exergy to, “Please complete the NOTICES information, and sign and return both sets of
the signature pages to me by September 30, 2011 so that we may finalize the
interconnection process.”

24. On September 1, 2011, counsel for Exergy delivered a letter to Idaho
Power purporting to update Idaho Power that, “progress that is being made to achieve
commercial operations within a reasonable time of the deadline contained in the power

purchase agreements.” A true and correct copy of the September 1, 2011, letter from

IDAHO POWER COMPANY’'S COMPLAINT AND PETITION FOR DECLARATORY ORDER - 8



counsel for Exergy to Idaho Power is attached hereto as Attachment 18 and
incorporated herein by reference.

25. Attached hereto as Attachment 19 and incorporated herein by this
reference is a true and correct copy of the December 15, 2011, Final GIA for Lava Beds
Gl #156.

26. Attached hereto as Attachment 20 and incorporated herein by this
reference is a true and correct copy of the January 24, 2012, Generator Interconnection
Agreement (“GIA”) for Lava Beds Gl #156 and its January 25, 2012, transmittal letter.
The letter states,

This GIA has been updated to reflect your request for turbine
change from twelve GE 1.5MW wind turbines, to nine
Gamesa G97 2.0MW wind turbines. We have also updated
Attachment 3 Milestones to reflect our construction lead
times needed to meet the in service date you have
requested. ... Please have both sets of signature pages to
the GIA signed, and returned to me for execution on or
before February 27, 2012.

27. Attached hereto as Attachment 21 and incorporated herein by this
reference is a true and correct copy of the May 23, 2012, Generator Interconnection
Agreement (“GIA”) for Lava Beds Gl #156 and its transmittal letter. The letter states,

Enclosed is a copy of the Final Generator Interconnection
Agreement for Lava Beds Wind Project. We sent this to you
on January 25, 2012, and did not receive anything back. As
of May 23, 2012, we do not have an executed GIA nor
funding for this project.

Failure to submit an executed copy of this GIA and have
funding in place by June 25, 2012, will result in Idaho Power
terminating the present generator interconnection request
and withdrawing the Lava Beds Wind Project from the
generator interconnection queue. If you wish to proceed
forward with the interconnection, you must execute the GIA
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by signing and submitting both copies and pay the required
funding by June 25, 2012.

(Emphasis in original.)
28. Attached hereto as Attachment 22 and incorporated herein by this
reference is a true and correct copy of the June 25, 2012, letter from Exergy to Idaho
Power purporting to forward an executed GIA back to Idaho Power. The letter states:
Exergy has received vyour letter and Generator
Interconnection Agreement (GIA) delivered on May 23, 2012
and is pleased to submit the enclosed and executed GIA. In
your May 23, 2012 letter you state that Exergy must submit
payment in advance of the June 25, 2012 deadline. It has
been Exergy’'s recent experience that an executed GIA
submitted to Idaho Power does not come with the
reasonable expectation that it will be countersigned. For this
reason Exergy will await Idaho Power’s countersignature to
this GIA before submitting payment.
Please also note that Exergy has revised the dates in the
table in Attachment 3 to reflect a Customer’s Requested In-
Service Date of December 15, 2012.

Contrary to Exergy’s statement that the GIA it forwarded with this letter was executed, it

was not signed by Exergy, nor by Idaho Power.

29. Attached hereto as Attachment 23 and incorporated herein by this
reference is a true and correct copy of the June 26, 2012, letter from Idaho Power to
Exergy. In response to Exergy's wrongful claim, “that an executed GIA submitted to
Idaho Power does not come with the reasonable expectation that it will be
countersigned” Idaho Power signed the GIA and returned it to Exergy for its execution.
Additionally, as outlined in Idaho Power’'s June 26, 2012 letter, Idaho Power agreed to

the changes Exergy had made in the May 23, 2012, GIA, and included the same in the

GIA that Idaho Power signed and returned to Exergy. Those dates provided for
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completion of Idaho Power construction by November 10, 2012, and completion of the
interconnection by December 15, 2012. |daho Power's June 26, 2012, letter states
clearly that the only thing remaining and needed in order to proceed with the
interconnection of the Lava Beds Wind Project was for Exergy to sign the GIA and to
pay the required funding. In addition, the letter states:

Failure to return a signed copy of this GIA and have funding

in place by 5:00 p.m., Mountain Time, on July 2, 2012, will

result in ldaho Power terminating the present generator

interconnection request and withdrawing the Lava Beds
Wind Project from the generator interconnection queue.

(Emphasis in original.)

30. On July 2, 2012, rather than return the executed GIA with payment as
Exergy had stated in its June 25, 2012, letter that it would, Exergy delivered to Idaho
Power a Notice of Force Majeure for both the Notch Butte Wind Park and Lava Beds
projects. A true and correct copy of the July 2, 2012, Notice of Force Majeure from
Exergy is attached hereto as Attachment 24 and incorporated herein by reference. In
its Notice of Force Majeure, Lava Beds contends, among other things, that |daho
Power’s estimated date for construction of interconnection facilities associated with the
Jack Ranch projects is a Force Majeure event because the date makes it impossible for
the Jack Ranch projects to meet their respective Scheduled Operation Date of June 30,
2012, and because of the “combined financing” of the projects, this also constitutes
Force Majeure for Notch Butte and Lava Beds. The Notice of Force Majeure for Notch
Butte and Lava Beds attaches the similar Notice of Force Majeure for the Jack Ranch

projects that was sent to Idaho Power June 28, 2012.
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31.  On July 3, 2012, Idaho Power sent a letter to Exergy removing Lava Beds
from the Generation Interconnection queue. A true and correct copy of the July 3, 2012,
letter from Idaho Power to Exergy is attached hereto as Attachment 25 and incorporated
herein by reference. This letter states,

Exergy Development Group was to execute and return the
Agreement with the required deposit by 5§ pm Mountain Time
on July 2, 2012. That time period has expired. Without
waiving any claims or rights pursuant to the GIA, Firm
Energy Sales Agreement, or otherwise, Idaho Power
acknowledges receipt of Exergy's claim of force majeure
related to this project on July 2, 2012. |daho Power does not
agree with Exergy’'s claim of force majeure, and will be
responding to the same separately. Because Exergy failed
to execute the GIA and failed to make the required deposit
payment, the application for Generation Interconnection has
now been deemed withdrawn, and this project has been
removed from Idaho Power's Generation Interconnection
queue.

32. On July 5, 2012, Idaho Power received a letter dated July 3, 2012, from
Exergy, along with a signed GIA, but no payment. A true and correct copy of the July 3,
2012, letter and GIA received by Idaho Power from Exergy on July 5, 2012, is attached
hereto as Attachment 26 and incorporated herein by reference. The July 3, 2012,
Exergy letter states, “This document was intended to be a part of the package that was
delivered to I[daho Power yesterday, July 2, 2012, but was inadvertently overlooked in
the attorney’s office. Please include this document with the set of other matters that
was provided.”

33. On July 30, 2012, Idaho Power sent at letter to Exergy terminating the
executed GIA with Lava Beds and notifying Exergy of this filing with the Commission. A

true and correct copy of the July 30, 2012, letter from Idaho Power to Exergy is attached
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hereto as Attachment 27 and incorporated herein by reference. This letter also reviews
the chain of events going back through Exergy’s June 25, 2012 letter.

JURISDICTION

A. The Commission Has Jurisdiction Over Interpretation and Enforcement of
the FESA and the GIA.

34. The Commission has authority to issue declaratory orders pursuant to the
Idaho Uniform Declaratory Judgments Act. Utah Power & Light Co. v. Idaho Pub. Ultils.
Comm’n, 112 Idaho 10, 12, 730 P.2d 930, 932 (1987). The Idaho Uniform Declaratory
Judgments Act provides for the issuance of a declaratory judgment in a contract dispute
“before or after there has been a breach.” Harris v. Cassia County, 106 Idaho 513, 516—
517, 681 P.2d 988, 991 (1984).

35. The Commission has jurisdiction over the interpretation of contracts where
the parties have agreed to submit a dispute involving contract interpretation to the

Commission. Afton Energy, Inc. v. Idaho Power Co., 111 Idaho 925, 929, 729 P.2d

400, 404 (1986) 929, 729 P.2d at 404 (citing Bunker Hill Co. v. Wash. Water Power Co.,

98 Idaho 249, 252, 561 P.2d 391, 394 (1977)).

1. The Commission Has Jurisdiction Over Interpretation and
Enforcement of the FESA.

36. Paragraph 7.5 of the FESA between Idaho Power and Lava Beds provides
for the continuing jurisdiction of the Commission over the Agreement:

Continuing Jurisdiction of the Commission. This Agreement is a
special contract and, as such, the rates, terms and conditions
contained in this Agreement will be construed in accordance with
Idaho Power Company v. Idaho Public Utilities Commission and
Afton Energy, Inc., 107 ldaho 781, 693 P.2d 427 (1984), Idaho
Power Company v. ldaho Public Utilities Commission, 107 Idaho
1122, 695 P.2d 1 261 (1985), Afton Energy, Inc. v. Idaho Power
Company, 111 Idaho 925, 729 P.2d 400 (1986), Section 210 of the
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Public Utility Regulatory Policies Act of 1978 and 18 CFR
§292.303-308.

Attachment 1 at p.11.
37. Idaho Power and Lava Beds have also agreed to the Commission's
jurisdiction regarding any and all disputes under the FESAs. Paragraph 22.1 of the
FESAs further provides that all disputes relating to the Agreement will be submitted to
the Commission:
Disputes — All disputes related to or arising under this Agreement,
including, but not limited to, the interpretation of the terms and
conditions of this Agreement, will be submitted to the Commission
for resolution.

Attachment 1 at p. 22.

38. Exergy has reaffirmed its position that the Commission has jurisdiction
with regard to disputes under the FESA. Paragraph 2(i) of a letter dated July 13, 2012,
from Exergy to Idaho Power with regard to Notch Butte and Jack Ranch states as
follows:

If Idaho Power disputes [the claim of Force Majeure], then pursuant

to Section 22.1 of the FESA, Idaho Power is contractually obligated

to submit the matter to the Commission for resolution.
See, Case No. IPC-E-12-20, Attachment 64 at 2; Case No. IPC-E-12-23, Attachment 28
at 1-2. Idaho Power agrees that the Commission has jurisdiction to interpret and

enforce the FESA pursuant to both the FESA itself and the Idaho Uniform Declaratory

Judgments Act.
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2. The Commission Has Jurisdiction Over Interpretation and
Enforcement of the GIA.

39. FERC has stated that the relevant state authority exercises exclusive
jurisdiction over interconnections in which the electric utility must purchase the entire
output of the qualifying facility:

When an electric utility is obligated to interconnect under
Section 292.303 of the Commission's Regulations, that is, when it
must purchase the QF's total output, the relevant state authority
exercises authority over the interconnection and the allocation of
interconnection costs.

Standardization of Generator Interconnection Agreements and Procedures, Order

No. 2003, FERC Stats. & Regs. {31,146 at P 813 (2003), order on reh’g, Order

No. 2003-A, FERC Stats. & Regs. {31,160, order on reh’g, Order No. 2003-B, FERC

Stats. & Regs, 131,171 (2004), order on reh’q, Order No. 2003-C, FERC Stats. & Regs.

K 31,190 (2005), aff'd sub nom. Nat'| Ass'n of Requlatory Util. Comm’rs v. FERC, 475

F.3d 1277 (D.C. Cir. 2007)). Recently, FERC has reaffirmed the finding that it will have
jurisdiction over an interconnection with a qualifying facility only if the host utility is given
notice that third-party sales of the facility's output are occurring or are planned:

Therefore, consistent with our conclusions in Niagara Mohawk,
where a host utility is not given notice that third-party sales of
output are occurring or are planned (e.g., through a QF's request
for wheeling service or a contract providing the QF an express right
to sell output to third parties), we will assume that all sales of a
QF's output are being made to the host utility and therefore that
Commission jurisdiction will not attach.

Florida Power & Light Co., 133 FERC 61,121 at P 22 (2010) (citing Niagara Mohawk

Power Corp., 121 FERC 961,183 (2007), order denying reh'q, 123 FERC 9] 61,061

(2008)). Here, the FESA would obligate Idaho Power to purchase the entire output of

the project. Therefore, this Commission—and not FERC—has jurisdiction over the GIA.
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B. The Dispute is a Justiciable Controversy.

40. This is an action for declaratory order brought for the purpose of
determining a question of actual controversy between the parties. The dispute is as
follows: Idaho Power claims that Lava Beds has failed to meet its Scheduled Operation
Date of September 1, 2010, defaulted under the FESA by failing to achieve its
Operation Date within 10 months of its Scheduled Operation Date, and failed to cure its
default within either 60 days of the notice of default or if not within 60 days, within a
commercially reasonable period time. lIdaho Power further claims that it may now
terminate the FESA with Lava Beds. Lava Beds disputes Idaho Power’s claim that it is
not bringing its project online in a commercially reasonable time after default.
Additionally, Lava Beds claims Force Majeure events have occurred that excuse its
required performance under the FESA. Attachment24. Article XVI of the FESA
excuses both parties from whatever performance is affected by “any cause beyond the
control of the Seller or of Idaho Power which, despite the exercise of due diligence,
such party is unable to prevent or overcome.” Idaho Power disagrees with Lava Beds
that any Force Majeure event has occurred. Attachment 25 and Attachment 27.

41.  As a general rule, a declaratory judgment can only be rendered in a case
where an actual or justiciable controversy exists. Harris, at 516, citing (internal cites
omitted). A “justiciable controversy” ripe for a declaratory judgment must be one that is
appropriate for judicial determination, must be definite and concrete, touching the legal
relations of parties having adverse legal interests, and must be real and substantial

admitting of specific relief through a decree of a conclusive character, as distinguished
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from an opinion advising what the law would be upon a hypothetical state of facts.
Harris, at 516, citing |.C. § 10—-1201; Rules Civ.Proc., Rule 57.

42. |daho Power and Exergy agree that the Commission has jurisdiction over
the dispute at hand. The dispute is appropriate for the Commission's determination
because it requires interpretation of several provisions of the FESA, as well as
Schedule 72 and the generator interconnection process for QF generators. The dispute
is definite and concrete because Idaho Power claims current or impending violations of
specific provisions of the FESA by Lava Beds and because Idaho Power disagrees with
any application of the Force Majeure provision of the FESA. The parties to the FESA
have adverse legal interests. The dispute is real and substantial, as distinguished from
a request for an advisory opinion, because it (1) involves actions or inactions that have
actually occurred, (2) calls for interpretation and enforcement of a valid and enforceable
agreement, and (3) the Commission’s resolution of the dispute would likely involve
specific relief expressly provided for in the FESA.

Declaratory Order To Terminate Contract

43. Idaho Power realleges and hereby incorporates by reference all of the
foregoing allegations as if fully stated herein.

A. Idaho Power May Terminate the FESA Upon Failure of the Project to
Achieve Its Operation Date.

44, Lava Beds has failed to meet the Scheduled Operation Date of September
1, 2010, as provided in the 2008 Amendment to the FESA stated Scheduled Operation
Date in Section B-3 in Appendix B of the FESA. Attachment 2. As provided in Section

5.3 of the FESA, Lava Beds’ failure to achieve its Operation Date within 10 months of
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the Scheduled Operation Date is an event of default. Section 22.2.1 of the FESA
provides:

Defaults. If either Party fails to perform any of the terms or
conditions of this Agreement (an “event of default”), the
nondefaulting Party shall cause notice in writing to be given
to the defaulting Party, specifying the manner in which such
default occurred. If the defaulting Party shall fail to cure
such default within the sixty (60) days after service of such
notice, or if the defaulting Party reasonable demonstrates to
the other Party that the default can be cured within a
commercially reasonable time but not within such sixty (60)
day period and then fails to diligently pursue such cure, then,
the nondefaulting Party may, at its option, terminate this
Agreement and/or pursue its legal or equitable remedies.

The Idaho Uniform Declaratory Judgments Act provides for the issuance of a
declaratory judgment in a contract dispute “before or after there has been a breach.”
Harris at 516-517, 991 (1984). Accordingly, Idaho Power requests an Order from the
Commission declaring that Lava Beds has failed to cure its default within 60 days of the
notice of default, has failed to cure its default within a commercially reasonable period of
time outside of said 60 day time period, and that Idaho Power may terminate the FESA.

B. No Force Majeure Event Has Occurred and Lava Beds Is Not Diligently
Pursuing a Cure of Its Default Within a Commercially Reasonable Time.

45. Lava Beds claims that events have occurred that constitute Force Majeure
pursuant to Section 16 of the FESA. Paragraph 16.1 states, in relevant part:

As used in this Agreement, “Force Majeure” or “an event of Force
Majeure” means any cause beyond the control of the Seller or of
Idaho Power which, despite the exercise of due diligence, such
Party is unable to prevent or overcome. Force Majeure includes,
but is not limited to, acts of God, fire, flood, storms, wars, hostilities,
civil strife, strikes and other labor disturbances, earthquakes, fires,
lightning, epidemics, sabotage, or changes in law or regulation
occurring after the Operation Date, which, by the existence of
reasonable foresight such party could not reasonably have been
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expected to avoid and by the exercise of due diligence, it shall be
unable to overcome.

Attachment 1.

46. In its Notice of Force Majeure, Lava Beds contends, among other things,
that Idaho Power's estimated date for construction of interconnection facilities
associated with the Jack Ranch projects? is a Force Majeure event because the date
makes it impossible for the Jack Ranch projects to meet their respective Scheduled
Operation Date of June 30, 2012, and because of the “combined financing” of the
projects, this also constitutes Force Majeure for Lava Beds. Attachment 24.

47. Lava Beds’ attempt to excuse its non-performance fails because it does
not meet the FESA's definition of a Force Majeure event, and Exergy’s own actions
and/or inactions caused considerable delay that it now claims constitutes Force
Majeure. Exergy has not, to this day, paid the required construction deposit, nor
authorized Idaho Power to move forward with the required work necessary for the
interconnection and transmission upgrades required to connect the project to Idaho
Power’s system. Exergy has established a pattern of continually requesting changes to
the requested interconnection configuration to avoid committing to any. After nearly 7
years after executing the FESA, more than 5 years after the original Scheduled
Operation Date of May 1, 2007, nearly 2 years past the amended Scheduled Operation
Date of September 1, 2010, numerous proposed interconnection configurations, and
now removal from the generator interconnection queue for failure to pay and authorize

its interconnection to proceed, Lava Beds is not diligently pursuing its Operation Date in

2See, Case No. IPC-E-12-20.
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a commercially reasonable manner, nor within a commercially reasonable period of
time.

48. On July 26, 2011, Idaho Power wrote to Lava Beds providing Notice of
Default for Lava Beds’ failure to achieve its Operation Date within 10 months of its
Scheduled Operation Date. This letter also advised Lava Beds of the FESAs
requirements to cure the default, and stated that Lava Beds’ failure to cure as outlined
in the FESA would result in Idaho Power proceeding with the remedies allowed within
the FESA, one of which is termination of the FESA.

This letter serves as Idaho Power’s Notice of Default as of the date
of this letter. If this default is not cured as specified within the
FESA Idaho Power will exercise its rights as allowed within the
agreement one of which may be termination of the FESA.

Idaho Power has received the letter from Mr. Richardson dated
June 30, 2011 in which Mr. Richardson acknowledges the default
commercial on line date to be July 1%, 2011. In this same letter Mr.
Richardson introduces a short discussion that this default is being
cured by the project making commercially reasonable efforts and
goes on to state that the projects will start construction in
approximately forty-five (45) days from June 30, 2011, and be
online by year end 2011.

However, the letter does not identify any specific activity, actual
commitment and associated evidence that would reasonable
demonstrate to Idaho Power that the default can be cured within a
commercially reasonable period of time, but not within the sixty (60)
day cure period, i.e., by the end of the year, and that the project is
diligently pursuing such cure.

Article 22 of the FESA states that following notice of an event of
default that Idaho Power may, at its option, terminate the FESA
and/or pursue its legal or equitable remedies if the project fails to
cure such default within sixty (60) days after service of such notice,
or if the project reasonable demonstrates to Idaho Power that the
default can be cured within a commercially reasonable time, but not
within such sixty (60) day period, and then fails to diligently pursue
such cure.
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Idaho Power appreciates the project's commitment that it will start
construction and cure its default of the FESA by year end, 2011.
Idaho Power will consider this year-end commitment to be the outer
limit of a commercially reasonable time period with which to cure
the default if it is not on-line within sixty (60) days of this Notice of
Default. If the default is not cured within said sixty (60) days, then
Idaho Power may exercise its rights to terminate and/or pursue its
legal or equitable remedies unless the project demonstrates that it
is diligently pursuing cure of the default by the commercially
reasonable time period of year end, 2011. If the project is not
online by year end 2011, the parties agree that the commercially
reasonable period to cure this default has expired and Idaho Power
will proceed with the remedies as allowed within this Firm Energy
Sales Agreement one of which is termination of this Firm Energy
Sales Agreement.
Attachment 3.

49. In response to the July 26, 2011, letter, counsel for Lava Beds confirmed
receipt of the July 26, 2011, Notice of Default. Attachment 16. This letter also
specifically disagrees that year-end 2011 would be an outer limit to a commercially
reasonable period to cure Lava Beds' default, but none-the-less reaffirms, “Exergy still
intends to energize each of these projects [Notch Butte and Lava Beds] by year end
2011.” Id. at 1-2.

50. Lava Beds has failed to bring the project online by the Scheduled
Operation Date of May 1, 2007. Lava Beds has failed to bring the project online by the
amended Scheduled Operation Date of September 1, 2010. Lava Beds has failed to
achieve its Operation Date by July 1, 2011, within 10 months of its amended Scheduled
Operation Date and defaulted under the FESA, at that time. Lava Beds failed to bring
the project online by year end 2011, as it committed to at the time of default. Lava Beds
has refused to pay the required construction deposit to move forward with the

construction of the required transmission and interconnection facilities, and has been
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removed from the generator interconnection queue, which will require a new application
and possibly a new study process. The date for construction of the interconnection
facilities associated with the Jack Ranch projects cannot be an event of Force Majeure
under paragraph 16.1 of the FESA. Exergy, by its own actions, has refused to move the
interconnection process forward or to take the steps necessary to bring the Lava Beds
project online in a commercially reasonable period of time. For these reasons, Idaho
Power requests an Order from the Commission declaring that no Force Majeure event
has occurred to excuse default, and that Lava Beds is not diligently pursuing a cure of
its default within a commercially reasonable period of time.

C. Termination of the FESA Is in the Public Interest.

51. Idaho Power's ability to terminate the FESA upon default and breach of
Lava Beds for failure to meet the Operation Date and failure to cure its default pursuant
to Sections 5 and 22 of the FESA is in the public interest. The FESA currently provides
for rates that have subsequently been found to not be in the public interest. In The

Matter of the Commission’s Review of PURPA QF Contract Provisions, Case No. GNR-

E-11-03, Order No. 32498 at 2 (March 22, 2012), this Commission stated,

We also find, however, as stated on the record at the conclusion of
the March 21, 2012, hearing, that the methodologies previously
approved by this Commission, as utilized and applied by Idaho
Power, do not currently produce rates that reflect Idaho Power's
avoided costs and are not just and reasonable, nor in the public
interest. Effective March 21, 2012, and continuing until altered or
amended by Order of the Commission at the conclusion of this
case, contracts for all projects over 100 kW entered into by Idaho
Power and presented to this Commission for approval will be
individually evaluated with regard to all terms contained therein.

(Emphasis added.) The rates at issue in this Complaint Petition are provided in Article

VIl of the FESA. The FESA's rates have subsequently been determined, as described
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above, to not be in the public interest. If the Commission issues an order declaring that
Idaho Power is authorized to terminate the FESA upon the failure of Lava Beds to meet
its Operation Date and to subsequently cure it default of the FESA, rates that have been
deemed not to be in the public interest will likewise be terminated. If Idaho Power and
Lava Beds were to execute a new FESA, the parties must obviously comply with Order
32498, thereby establishing rates that are in the public interest pursuant to the
methodology approved in Order 32498.
REQUESTED RELIEF — CONCLUSION

52. |daho Power respectfully requests that the Commission grant the following

relief:

1) Entry of a declaratory order that the Commission has jurisdiction
over the interpretation and enforcement of the FESA and the GIA; and

2) Entry of a declaratory order that Exergy’s claim of force majeure
does not exist so as to excuse Lava Beds’ failure to meet the amended Scheduled
Operation Date, Operation Date, and failure to cure its default; and

3) Entry of a declaratory order that Lava Beds has failed to place its
project in service by the amended Scheduled Operation Date of September 1, 2010;
has failed to achieve the Operation Date by July 1, 2011, which is within 10 months of
the amended Scheduled Operation Date; and has received Notice of its default, as of
July 26, 2011; and

4) Entry of a declaratory order that Lava Beds did not cure its default

of the FESA within 60 days of receiving Notice of Default, and has not diligently pursued
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a cure of said default within a commercially reasonable time, and that Idaho Power may
terminate the FESA; and
5) Any further relief to which Idaho Power is entitled.

Respectfully submitted at Boise, Idaho, this 31% day of July 2012.

/g/g@\
AN E. WALKER

Attorney for Idaho Power Company
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that, on this 31% day of July 2012 | served a true and
correct copy of IDAHO POWER COMPANY'S COMPLAINT AND PETITION FOR
DECLARATORY ORDER upon the following named parties by the method indicated
below, and addressed to the following:

Exergy Development Group, LLC _X_Hand Delivered

Peter J. Richardson ___U.s. Mall

RICHARDSON & O’LEARY, PLLC ____Overnight Mail

515 North 27th Street (83702) __FAX

P.O. Box 7218 ____ Email peter@richardsonandoleary.com

Boise, Idaho 83707

Theuae Coood

Danielle Clark, Paralegal
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FIRM ENERGY SALES AGREEMENT
(10 aMW or Less)

LAVA BEDS WIND PARK LLC

Project Number: 41455200

THIS AGREEMENT, entered into on this _L‘:L day of Q C+ 2005 between
LAVA BEDS WIND PARK, an Idaho limited liability company (Seller), and IDAHO POWER
COMPANY, an Idaho corporation (Idaho Power), hereinafter sometimes referred to collectively as
“Parties” or individually as “Party.”

WITNESSETH:

WHEREAS, Seller will design, construct, own, maintain and operate an electric generation
facility; and

WHEREAS, Seller wishes to sell, and Idaho Power is willing to purchase, firm electric energy
produced by the Seller’s Facility.

THEREFORE, In consideration of the mutual covenants and agreements hereinafter set forth, the

Parties agree as follows:

ARTICLE I: DEFINITIONS

As used in this Agreement and the appendices attached hereto, the following terms
shall have the following meanings:
1Al “Commission” - The Idaho Public Utilities Commission.
1.2 “Contract Year” - The period commencing each calendar year on the same calendar date as the

Operation Date and ending 364 days thereafter.

1.3 “Designated Dispatch Facility” - Idaho Power’s Systems Operations Group, or any subsequent
group designated by Idaho Power.

1.4 "Disconnection Equipment” - All equipment specified in Schedule 72 and the Generation

Interconnection Process and any additional equipment specified in Appendix B.

1.5 “Facility” - That electric generation facility described in Appendix B of this Agreement.

e T
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1.6

1.7

1.8

1.9

1.10

1.11

112

1.13

"First Energy Date" - The day commencing at 0001 hours, Mountain Time, following the day that
Seller has satisfied the requirements of Article IV and the Seller begins delivering energy to

Idaho Power’s system at the Point of Delivery.

“Generation Interconnection Process” — Idaho Power’s generation interconnection application

and engineering review process developed to ensure a safe and reliable generation
interconnection in compliance with all applicable regulatory requirements, Prudent Electrical
Practices and national safety standards.

“Inadvertent Energy” — Electric energy Seller does not intend to generate. Inadvertent energy is

more particularly described in paragraph 7.3 of this Agreement.

"Interconnection Facilities" - All equipment specified in Schedule 72 and the Generation

Interconnection Process and any additional equipment specified in Appendix B.

“Initial Capacity Determination” — The process by which Idaho Power confirms that under

normal or average design conditions the Facility will generate at no more than 10 average MW
per month and is therefore eligible to be paid the published rates in accordance with Commission
Order No. 29632,

“Losses” — The loss of electrical energy expressed in kilowatt hours (kWh) occurring as a result
of the transformation and transmission of energy between the point where the Facility’s energy is
metered and the point the Facility’s energy is delivered to the Idaho Power electrical system. The
loss calculation formula will be as specified in Appendix B of this Agreement.

“Market Energy Cost” — Eighty-five percent (85%) of the weighted average of the daily on-peak
and off-peak Dow Jones Mid-Columbia Index (Dow Jones Mid-C Index) prices for non-firm
energy. If the Dow Jones Mid-Columbia Index price is discontinued by the reporting agency, both
Parties will mutually agree upon a replacement index, which is similar to the Dow Jones Mid-
Columbia Index. The selected replacement index will be consistent with other similar agreements
and a commonly used index by the electrical industry.

“Material Breach” — A Default (paragraph 22.2.1) subject to paragraph 22.2.2.

"
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1.14

1.15

1.16

1.18

1,19

1.20

1.21

1.22

1.23

1.24

“Maximum Capacity Amount” — The maximum capacity (MW) of the Facility will be as

specified in Appendix B of this Agreement.

“Metering Equipment" - All equipment specified in Schedule 72, the Generation Interconnection

Process, this Agreement and any additional equipment specified in Appendix B required to
measure, record and telemeter power flows between the Seller's electric generation plant and
Idaho Power's system.

“Net Energy” — All of the electric energy produced by the Facility, less Station Use, less Losses,
expressed in kilowatt hours (kWh). Seller commits to deliver all Net Energy to Idaho Power at
the Point of Delivery for the full term of the Agreement. Net Energy does not include Inadvertent
Energy.

“Operation Date” — The day commencing at 0001 hours, Mountain Time, following the day that
all requirements of paragraph 5.2 have been completed.

“Point of Delivery” — The location specified in Appendix B, where Idaho Power’s and the

Seller’s electrical facilities are interconnected.

“Prudent Electrical Practices” — Those practices, methods and equipment that are commonly and

ordinarily used in electrical engineering and operations to operate electric equipment lawfully,
safely, dependably, efficiently and economically.

“Scheduled Operation Date” — The date specified in Appendix B when Seller anticipates

achieving the Operation Date.

“Schedule 72” — Idaho Power’s Tariff No 101, Schedule 72 or its successor schedules as
approved by the Commission.

“Season” ~ The three periods identified in paragraph 6.2.1 of this Agreement.

"Special Facilities" - Additions or alterations of transmission and/or distribution lines and

transformers as described in Appendix B, Schedule 72 or the Generation Interconnection Process
required to safely interconnect the Seller's Facility to the Idaho Power system.
“Station Use” — Electric energy that is used to operate equipment that is auxiliary or otherwise

related to the production of electricity by the Facility.
=3
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1.25

1.26

2.1

2.2

3:1

32

3

‘Surplus Energy” — (1) Net Energy produced by the Seller’s Facility and delivered to the Idaho
Power electrical system during the month which exceeds 110% of the monthly Net Energy
Amount for the corresponding month specified in paragraph 6.2. or (2) If the Net Energy
produced by the Seller’s Facility and delivered to the Idaho Power electrical system during the
month is less than 90% of the monthly Net Energy Amount for the corresponding month
specified in paragraph 6.2, then all Net Energy delivered by the Facility to the Idaho Power
electrical system for that given month or (3) All Net Energy produced by the Seller’s Facility and
delivered by the Facility to the Idaho Power electrical system prior to the Operation Date.

“Total Cost of the Facility” - The total cost of structures, equipment and appurtenances.

ARTICLE II: NO RELIANCE ON IDAHO POWER
Seller Independent Investigation - Seller warrants and represents to Idaho Power that in entering
into this Agreement and the undertaking by Seller of the obligations set forth herein, Seller has
investigated and determined that it is capable of performing hereunder and has not relied upon
the advice, experience or expertise of Idaho Power in connection with the transactions
contemplated by this Agreement.

Seller Independent Experts - All professionals or experts including, but not limited to, engineers,

attorneys or accountants, that Seller may have consulted or relied on in undertaking the

transactions contemplated by this Agreement have been solely those of Seller.

ARTICLE IIl: WARRANTIES

No Warranty by Idaho Power - Any review, acceptance or failure to review Seller’s design,

specifications, equipment or facilities shall not be an endorsement or a confirmation by Idaho
Power and Idaho Power makes no warranties, expressed or implied, regarding any aspect of
Seller’s design, specifications, equipment or facilities, including, but not limited to, safety,
durability, reliability, strength, capacity, adequacy or economic feasibility.

Qualifying Facility Status - Seller warrants that the Facility is a “Qualifying Facility,” as that term
-A4-

10/10/2005




1s used and defined in 18 CFR §292.207. After initial qualification, Seller will take such steps as
may be required to maintain the Facility’s Qualifying Facility status during the term of this
Agreement and Seller’s failure to maintain Qualifying Facility status will be a Material Breach of
this Agreement. Idaho Power reserves the right to review the Seller’s Qualifying Facility status

and associated support and compliance documents at anytime during the term of this Agreement.

ARTICLE IV: CONDITIONS TO ACCEPTANCE OF ENERGY

Prior to the First Energy Date and as a condition of Idaho Power’s acceptance of deliveries of

energy from the Seller, Seller shall:

4.1.1  Submit proof to Idaho Power that all licenses, permits or approvals necessary for Seller’s
operations have been obtained from applicable federal, state or local authorities,
including, but not limited to, evidence of compliance with Subpart B, 18 CFR 292.207.

4.1.2  Opinion of Counsel - Submit to Idaho Power an Opinion Letter signed by an attorney

admitted to practice and in good standing in the State of Idaho providing an

opinion that Seller’s licenses, permits and approvals as set forth in paragraph 4.1.1
above are legally and validly issued, are held in the name of the Seller and, based on

a reasonable independent review, counsel is of the opinion that Seller is in substantial
compliance with said permits as of the date of the Opinion Letter. The Opinion Letter
will be in a form acceptable to Idaho Power and will acknowledge that the attomey
rendering the opinion understands that Idaho Power is relying on said opinion. Idaho
Power’s acceptance of the form will not be unreasonably withheld. The Opinion Letter
will be governed by and shall be interpreted in accordance with the legal opinion accord
of the American Bar Association Section of Business Law (1991).

4.1.3  Initial Capacity Determination - Submit to Idaho Power such data as Idaho Power may

reasonably require to perform the Initial Capacity Determination. Such data will include
but not be limited to, equipment specifications, prime mover data, resource

characteristics, normal and/or average operating design conditions and Station Use data.
- 5.
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5.1

52

Upon receipt of this information, Idaho Power will review the provided data and if
necessary, request additional data to complete the Initial Capacity Determination within a
reasonable time.

Engineer’s Certifications - Submit an executed Engineer's Certification of Design &
Construction Adequacy and an Engineer's Certification of Operations and Maintenance
(O&M) Policy as described in Commission Order No. 21690. These certificates will be
in the form specified in Appendix C but may be modified to the extent necessary to
recognize the different engineering disciplines providing the certificates.

Insurance - Submit written proof to Idaho Power of all insurance required in Article XV.
Interconnection — Provide written proof to Idaho Power that all Schedule 72 and
Generation Interconnection Process requirements have been completed.

Written Acceptance — Request and obtain written confirmation from Idaho Power that all

conditions to acceptance of energy have been fulfilled. Such written confirmation shall be
provided within a commercially reasonable time following the Seller’s request and will

not be unreasonably withheld by Idaho Power.

ARTICLE V: TERM AND OPERATION DATE

Term - Subject to the provisions of paragraph 5.2 below, this Agreement shall become effective

on the date first written and shall continue in full force and effect for a period of twenty (20)

Contract Years from the Operation Date.

Operation Date - The Operation Date may occur only after the Facility has achieved all of the

following:

a) Achieved the First Energy Date.

b) Commission approval of this Agreement in a form acceptable to Idaho Power has
been received.

¢) Seller has demonstrated to Idaho Power's satisfaction that the Facility is complete and

able to provide energy in a consistent, reliable and safe manner and has requested an
- 6-
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6.1

6.2

Operation Date in written form.

d) Seller has requested an Operation Date from Idaho Power in a written format.

e) Seller has received written confirmation from Idaho Power of the Operation Date.

This confirmation will not be unreasonably withheld by Idaho Power.

Seller’s failure to achieve the Operation Date within ten (10) months of the Scheduled Operation

Date will be an event of default.

ARTICLE VI: PURCHASE AND SALE OF NET ENERGY

Delivery and Acceptance of Net Energy - Except when either Party's performance is excused as

provided herein, Idaho Power will purchase and Seller will sell all of the Net Energy to Idaho

Power at the Point of Delivery. All Inadvertent Energy produced by the Facility will also be

delivered by the Seller to Idaho Power at the Point of Delivery. At no time will the total amount

of Net Energy and/or Inadvertent Energy produced by the Facility and delivered by the Seller to

the Point of Delivery exceed the Maximum Capacity Amount.

Net Energy Amounts - Seller intends to produce and deliver Net Energy in the following monthly

amounts:

6.2.1 Initial Year Monthly Net Energy Amounts:

Season 1

Season 2

Season 3

Month

March
April
May

July
August
November
December

June
September
October
January
February

-

kWh

6,542,180
6,307,065
6,114,004

4,792,529
4,160,005
4,725,276
3,781,602

4,708,479
3,779,208
3,199,119
3,990,161
3,310,133
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6.2.2

6.2.3

6.2.4

Ongoing Monthly Net Energy Amounts - Seller shall initially provide Idaho Power with

one year of monthly generation estimates (Initial Year Monthly Net Energy Amounts)
and beginning at the end of month nine and every three months thereafter provide Idaho
Power with an additional three months of forward generation estimates. This information
will be provided to Idaho Power by written notice in accordance with paragraph 28.1, no
later than 5:00 PM of the 5" day following the end of the previous month. If the Seller
does not provide the Ongoing Monthly Net Energy amounts in a timely manner, Idaho
Power will use the most recent 3 months of the Initial Year Monthly Net Energy
Amounts specified in paragraph 6.2.1 for the next 3 months of monthly Net Energy
amounts.

Seller’s Adjustment of Net Energy Amount —

6.2.3.1 No later than the Operation Date, by written notice given to Idaho Power in
accordance with paragraph 28.1, the Seller may revise all of the previously
provided Initial Year Monthly Net Energy Amounts.

6.2.3.2 Beginning with the end of the 3™ month after the Operation Date and at the end
of every third month thereafter: (1) the Seller may not revise the immediate next
three months of previously provided Net Energy Amounts, (2) but by written
notice given to Idaho Power in accordance with paragraph 28.1, no later than
5:00 PM of the 5™ day following the end of the previous month, the Seller may
revise all other previously provided Net Energy Amounts. Failure to provide
timely written notice of changed amounts will be deemed to be an election of no
change.

Idaho Power Adjustment of Net Energy Amount — If Idaho Power is excused from

accepting the Seller’s Net Energy as specified in paragraph 14.2.1 or if the Seller declares
a Suspension of Energy Deliveries as specified in paragraph 14.3.1 and the Seller’s
declared Suspension of Energy Deliveries is accepted by Idaho Power, the Net Energy

- 8-
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Amount as specified in paragraph 6.2 for the specific month in which the reduction or
suspension under paragraph 14.2.1 or 14.3.1 occurs will be reduced in accordance with
the following:

Where:
NEA

Il

Current Month’s Net Energy Amount (Paragraph 6.2)

SGU

a.) If Idaho Power is excused from accepting the Seller’s Net
Energy as specified in paragraph 14.2.1 this value will be
equal to the percentage of curtailment as specified by
Idaho Power multiplied by the TGU as defined below.

b.) If the Seller declares a Suspension of Energy Deliveries as
specified in paragraph 14.3.1 this value will be the sum of
the individual generation units size ratings as specified in
Appendix B that are impacted by the circumstances
causing the Seller to declare a Suspension of Energy
Deliveries.

TGU

Sum of all of the individual generator ratings of the generation
units at this Facility as specified in Appendix B of this
agreement.

RSH = Actual hours the Facility’s Net Energy deliveries were either
reduced or suspended under paragraph 14.2.1 or 14.3.1

TH = Actual total hours in the current month

Resulting formula being:

Net Energy = NEA _(( SGU x NEA ) X(——— ) )
Amount TGU ™

This Adjusted Net Energy Amount will be used in appliclzable Surplus Energy calculations for
only the specific month in which Idaho Power was excused from accepting the Seller’s Net
Energy or the Seller declared a Suspension of Energy.

6.3 Unless excused by an event of Force Majeure, Seller’s failure to deliver Net Energy in any
Contract Year in an amount equal to at least ten percent (10%) of the sum of the Initial Year Net

Energy Amounts as specified in paragraph 6.2 shall constitute an event of default.
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7.2

7.3

ARTICLE VII: PURCHASE PRICE AND METHOD OF PAYMENT

Net Energy Purchase Price — For all Net Energy, Idaho Power will pay the non-levelized energy

price in accordance with Commission Order 29646 with seasonalization factors applied:

Year

2005
2006
2007
2008
2009
2010
2011

2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

2022
2023
2024
2025
2026

Season 1 - (73.50 %)

Mills/kWh

37.00
37.85
38.73
39.62
40.53
41.46
42.42
43.39
44.39
45.42
46.47
47.54
48.63
49.76
50.91
52.07
53.28
54.51
55.76
57.05
58.37
59.72

Season 2 - (120.00 %)
Mills/kWh

60.41
61.80
63.23
64.68
66.17
67.69
69.25
70.85
72.48
74.16
75.86
77.62
79.40
81.24
83.11
85.02
86.99
88.99
91.04
93.14
95.29
97.50

Season 3 - (100.00 %)
Mills/kWh

50.34
51.50
52.69
53.90
55.14
56.41

57.71

59.04
60.40
61.80
63.22
64.68
66.17
67.70
69.26
70.85
72.49
74.16
75.87
77.62
79.41
81.25

Surplus Energy Price - For all Surplus Energy, Idaho Power shall pay to the Seller the current

month’s Market Energy Cost or the Net Energy Purchase Price specified in paragraph 7.1,

whichever is lower.

Inadvertent Energy —

7.3.1

Inadvertent Energy is electric energy produced by the Facility, expressed in kWh, which

the Seller delivers to Idaho Power at the Point of Delivery that exceeds 10,000 kW

multiplied by the hours in the specific month in which the energy was delivered. (For

example January contains 744 hours. 744 hours times 10,000 kW = 7,440,000 kWh.

Energy delivered in January in excess of 7,440, 000 kWh in this example would be
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7.5

8.1

9.1

Inadvertent Energy.)

7.3.2  Although Seller intends to design and operate the Facility to generate no more than 10
average MW and therefore does not intend to generate Inadvertent Energy, Idaho Power
will accept Inadvertent Energy that does not exceed the Maximum Capacity Amount but
will not purchase or pay for Inadvertent Energy

Payment Due Date — Energy payments to the Seller will be disbursed within 30 days of the date

which Idaho Power receives and accepts the documentation of the monthly Net Energy and
Inadvertent Energy actually produced by the Seller’s Facility and delivered to Idaho Power as
specified in Appendix A.

Continuing Jurisdiction of the Commission —~This Agreement is a special contract and, as such,
the rates, terms and conditions contained in this Agreement will be construed in accordance with
Idaho Power Company v. Idaho Public Utilities Commission and Afton Energy, Inc., 107 Idaho
781, 693 P.2d 427 (1984); Idaho Power Company v. Idaho Public Utilities Commission, 107

Idaho 1122, 695 P.2d 1 261 (1985); Afton Energy, Inc, v. Idaho Power Company, 111 Idaho 925,

729 P.2d 400 (1986); Section 210 of the Public Utilities Regulatory Policies Act of 1978 and 18

CFR §292.303-308.

ARTICLE VII: ENVIRONMENTAL ATTRIBUTES

Idaho Power waives any claim to ownership of Environmental Attributes. Environmental
Attributes include, but are not limited to, Green Tags, Green Certificates, Renewable Energy
Credits (RECs) and Tradable Renewable Certificates (TRCs) directly associated with the

production of energy from the Seller’s Facility.

ARTICLE IX: FACILITY AND INTERCONNECTION

Design of Facility - Seller will design, construct, install, own, operate and maintain the Facility
and any Seller-owned Interconnection Facilities so as to allow safe and reliable generation and

delivery of Net Energy and Inadvertent Energy to the Idaho Power Point of Delivery for the full
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9.2

10.1

11.1

term of the Agreement.

Interconnection Facilities - Except as specifically provided for in this Agreement, the required

Interconnection Facilities will be in accordance with Schedule 72, the Generation Interconnection
Process and Appendix B. The Seller is responsible for all costs associated with this equipment as
specified in Schedule 72 and the Generation Interconnection Process, including but not limited to
initial costs incurred by Idaho Power for equipment costs, installation costs and ongoing monthly

Idaho Power operations and maintenance expenses.

ARTICLE X: DISCONNECTION EQUIPMENT

Except as specifically provided for in this Agreement, the required Disconnection Equipment will
be in accordance with Schedule 72, the Generation Interconnection Process and Appendix B.
The Seller is responsible for all costs associated with this equipment as specified in Schedule 72
and the Generation Interconnection Process, including but not limited to initial costs incurred by
Idaho Power for equipment costs, installation costs and Idaho Power ongoing monthly operations

and monthly maintenance expenses.

ARTICLE XI: METERING AND TELEMETRY

Metering and Telemetry - Idaho Power shall, for the account of Seller, provide, install, and

maintain Metering Equipment to be located at a mutually agreed upon location to record and
measure power flows to Idaho Power in accordance with Schedule 72, Generation
Interconnection Process and Appendix B of this Agreement. The Metering Equipment will be at
the location and the type required to measure, record and report the Facility’s Net Energy, Station
Use, Inadvertent Energy and maximum energy deliveries (kW) in a manner to provide Idaho
Power adequate energy measurement data to administer this Agreement and to integrate this
Facility’s energy production into the Idaho Power electrical system. All Metering Equipment and
installation costs shall be borne by Seller, including costs incurred by Idaho Power for inspecting

and testing such equipment at reasonable intervals at Idaho Power's actual cost of providing this
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113

12.1

Metering Equipment and services. The Metering Equipment shall be at the location described in
Appendix B of this Agreement. All meters used to determine the billing hereunder shall be

sealed and the seals shall be broken only by Idaho Power when the meters are to be inspected,

tested or adjusted.

‘Meter Inspection - Idaho Power shall inspect installations annually and test meters on the

applicable periodic test schedule relevant to the equipment installed as specified in Appendix B of
this Agreement. If requested by Seller, Idaho Power shall make a special inspection or test of a
meter and Seller shall pay the reasonable costs of such special inspection. Both Parties shall be
notified of the time when any inspection or test shall take place, and each Party may have
representatives present at the test or inspection. If a meter is found to be inaccurate or defective,
it shall be adjusted, repaired or replaced, at Idaho Power’s expense in order to provide accurate
metering. If a meter fails to register, or if the measurement made by a meter during a test varies
by more than two percent (2 %) from the measurement made by the standard meter used in the
test, adjustment (either upward or downward) to the payments Seller has received shall be made
to correct those payments affected by the inaccurate meter for the actual period during which
inaccurate measurements were made. If the actual period cannot be determined, corrections to
the payments will be based on the shorter of (1) a period equal to one-half the time from the date
of the last previous test of the meter to the date of the test which established the inaccuracy of the
meter; or (2) six (6) months.

Telemetry — Idaho Power will install, operate and maintain at Seller's expense metering,
communications and telemetry equipment which will be capable of providing Idaho Power with
continuous instantaneous telemetry of Seller's Net Energy and Inadvertent Energy produced and

delivered to the Idaho Power Point of Delivery to Idaho Power's Designated Dispatch Facility.

ARTICLE XII - RECORDS

Maintenance of Records - Seller shall maintain at the Facility or such other location mutually

acceptable to the Parties adequate total generation, Net Energy, Station Use, Inadvertent Energy
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12.2

13.1

14 .1

and maximum generation (kW) records in a form and content recommended by Idaho Power.
Inspection - Either Party, after reasonable notice to the other Party, shall have the right, during
normal business hours, to inspect and audit any or all generation, Net Energy, Station Use,

Inadvertent Energy and maximum generation (kW) records pertaining to the Seller’s Facility.

ARTICLE XIIT - PROTECTION

Seller shall construct, operate and maintain the Facility and Seller-furnished Interconnection
Facilities in accordance with Schedule 72, the Generation Interconnection Process, Appendix B
of this Agreement, Prudent Electrical Practices, the National Electrical Code, the National
Electrical Safety Code and any other applicable local, state and federal codes. Seller
acknowledges receipt of the Generation Interconnection Process. If, in the reasonable opinion of
Idaho Power, Seller’s operation of the Facility or Interconnection Facilities is unsafe or may
otherwise adversely affect Idaho Power’s equipment, personnel or service to its customers, Idaho
Power may physically interrupt the flow of energy from the Facility as specified within Schedule
72, the Generation Interconnection Process or take such other reasonable steps as Idaho Power
deems appropriate. Except in the case of an emergency, Idaho Power will attempt to notify Seller
of such interruption prior to its occurrence as provided in paragraph 14.9. Seller shall provide
and maintain adequate protective equipment sufficient to prevent damage to the Facility and
Seller-furnished Interconnection Facilities. In some cases, some of Seller’s protective relays will
provide back-up protection for Idaho Power’s facilities. In that event, Idaho Power will test such

relays annually and Seller will pay the actual cost of such annual testing.

ARTICLE XIV - OPERATIONS

Communications - Idaho Power and the Seller shall maintain appropriate operating

communications through Idaho Power’s Designated Dispatch Facility in accordance with

Appendix A of this Agreement.
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14.3

14 .2  Energy Acceptance —

14.2.1

1422

14.2.3

Idaho Power shall be excused from accepting and paying for Net Energy or accepting
Inadvertent Energy produced by the Facility and delivered by the Seller to the Point of
Delivery, if it is prevented from doing so by an event of Force Majeure, or if Idaho Power
determines that curtailment, interruption or reduction of Net Energy or Inadvertent
Energy deliveries is necessary because of line construction or maintenance requirements,
emergencies, electrical system operating conditions on its system or as otherwise required
by Prudent Electrical Practices. If, for reasons other than an event of Force Majeure,
Idaho Power requires such a curtailment, interruption or reduction of Net Energy
deliveries for a period that exceeds twenty (20) days, beginning with the twenty-first day
of such interruption, curtailment or reduction, Seller will be deerved to be delivering Net
Energy at a rate equivalent to the pro rata daily average of the amounts specified for the
applicable month in paragraph 6.2. Idaho Power will notify Seller when the interruption,
curtailment or reduction is terminated.

If, in the reasonable opinion of Idaho Power, Seller's operation of the Facility or
Interconnection Facilities is unsafe or may otherwise adversely affect Idaho Power's
equipment, personnel or service to its customers, Idaho Power may physically interrupt
the flow of energy from the Facility as specified within Schedule 72 or take such other
reasonable steps as Idaho Power deems appropriate.

Under no circumstances will the Seller deliver Net Energy and/or Inadvertent Energy
from the Facility to the Point of Delivery in an amount that exceeds the Maximum
Capacity Amount. Seller’s failure to limit deliveries to the Maximum Capacity Amouﬁt

will be a Material Breach of this Agreement.

Seller Declared Suspension of Energy Deliveries

14.3.1

If the Seller’s Facility experiences a forced outage due to equipment failure which is not
caused by an event of Force Majeure or by neglect, disrepair or lack of adequate

preventative maintenance of the Seller’s Facility, Seller may, after giving notice as
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14.5

1432

provided in paragraph 14.3.2 below, temporarily suspend all deliveries of Net Energy to

Idaho Power from the Facility or from individual generation unit(s) within the Facility

impacted by the forced outage for a period of not less than 48 hours to correct the forced

outage condition (“Declared Suspension of Energy Deliveries”). The Seller’s Declared

Suspension of Energy Deliveries will begin at the start of the next full hour following the

Seller’s telephone notification as specified in paragraph 14.3.2 and will continue for the
time as specified (not less than 48 hours) in the written notification provided by the

Seller. In the month(s) in which the Declared Suspension of Energy occurred, the Net
Energy Amount will be adjusted as specified in paragraph 6.2.4.

If the Seller desires to initiate a Declared Suspension of Energy Deliveries as provided in
paragraph 14.3.1, the Seller will notify the Designated Dispatch Facility by telephone.
The beginning hour of the Declared Suspension of Energy Deliveries will be at the
earliest the next full hour after making telephone contact with Idaho Power. The Seller
will, within 24 hours after the telephone contact, provide Idaho Power a written notice in
accordance with Article XX VIII that will contain the beginning hour and duration of the
Declared Suspension of Energy Deliveries and a description of the conditions that caused
the Seller to initiate a Declared Suspension of Emergy Deliveries. Idaho Power will
review the documentation provided by the Seller to determine Idaho Power’s acceptance
of the described forced outage as qualifying for a Declared Suspension of Energy
Deliveries as specified in paragraph 14.3.1. Idaho Power’s acceptance of the Seller’s
forced outage as an acceptable forced outage will be based upon the clear documentation
provided by the Seller that the forced outage is not due do an event of Force Majeure or

by neglect, disrepair or lack of adequate preventative maintenance of the Seller’s Facility.

Voltage Levels - Seller, in accordance with Prudent Electrical Practices shall minimize voltage
fluctuations and maintain voltage levels acceptable to Idaho Power. Idaho Power may, in
accordance with Prudent Electrical Practices, upon one hundred eighty (180) days' notice to the

Seller, change its nominal operating voltage level by more than ten percent (10%) at the Point of
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14.6

14.7

14.8

14.9

15.1

Delivery, in which case Seller shall modify, at Idaho Power’s expense, Seller’s equipment as
necessary to accommodate the modified nominal operating voltage level.

Generator Ramping - Idaho Power, in accordance with Prudent Electrical Practices, shall have the

right to limit the rate that generation is changed at startup, during normal operation or following
reconnection to Idaho Power’s electrical system. Generation ramping may be required to permit
Idaho Power's voltage regulation equipment time to respond to changes in power flow.

Scheduled Maintenance — On or before January 31 of each calendar year, Seller shall submit a

written proposed maintenance schedule of significant Facility maintenance for that calendar year
and Idaho Power and Seller shall mutually agree as to the acceptability of the proposed schedule.
The Parties determination as to the acceptability of the Seller’s timetable for scheduled
maintenance will take into consideration Prudent Electrical Practices, Idaho Power system
requirements and the Seller’s preferred schedule. Neither Party shall unreasonably withhold
acceptance of the proposed maintenance schedule.

Maintenance Coordination - The Seller and Idaho Power shall, to the extent practical, coordinate
their respective line and Facility maintenance schedules such that they occur simultaneously.
Contact Prior to Curtailment - Idaho Power will make a reasonable attempt to contact the Seller
prior to exercising its rights to curtail, interrupt or reduce deliveries from the Seller’s Facility.
Seller understands that in the case of emergency circumstances, real time operations of the
electrical system, and/or unplanned events Idaho Power may not be able to provide notice to the

Seller prior to interruption, curtailment, or reduction of electrical energy deliveries to Idaho

Power.

ARTICLE XV: INDEMNIFICATION AND INSURANCE

Indemnification - Each Party shall agree to hold harmless and to indemnify the other Party, its
officers, agents, affiliates, subsidiaries, parent company and employees against all loss, damage,
expense and liability to third persons for injury to or death of person or injury to property,

proximately caused by the indemnifying Party’s construction, ownership, operation or
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maintenance of, or by failure of, any of such Party’s works or facilities used in connection with

this Agreement. The indemnifying Party shall, on the other Party’s request, defend any suit

asserting a claim covered by this indemnity. The indemnifying Party shall pay all costs, including
reasonable attorney fees that may be incurred by the other Party in enforcing this indemnity.

15.2  Insurance - During the term of this Agreement, Seller shall secure and continuously carry the
following insurance coverage:

15.2.1 Comprehensive General Liability Insurance for both bodily injury and property damage
with limits equal to $1,000,000, each occurrence, combined single limit. The deductible
for such insurance shall be consistent with current Insurance Industry Utility practices for
similar property.

15.2.2 The above insurance coverage shall be placed with an insurance company with an A.M.
Best Company rating of A- or better and shall include:

(a) An endorsement naming Idaho Power as an additional insured and loss payee as
applicable; and

(b) A provision stating that such policy shall not be canceled or the limits of liability
reduced without sixty (60) days’ prior written notice to Idaho Power.

15.3  Seller to Provide Certificate of Insurance - As required in paragraph 4.1.5 herein and annually

thereafter, Seller shall furnish Idaho Power a certificate of insurance, together with the
endorsements required therein, evidencing the coverage as set forth above.

154  Seller to Notify Idaho Power of Loss of Coverage - If the insurance coverage required by

paragraph 15.2 shall lapse for any reason, Seller will immediately notify Idaho Power in writing.
The notice will advise Idaho Power of the specific reason for the lapse and the steps Seller is
taking to reinstate the coverage. Failure to provide this notice and to expeditiously reinstate or

replace the coverage will constitute a Material Breach of this Agreement.

ARTICLE XVI. FORCE MAJEURE

16.1  As used in this Agreement, “Force Majeure” or “an event of Force Majeure” means any cause
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17.1

beyond the control of the Seller or of Idaho Power which, despite the exercise of due diligence,
such Party is unable to prevent or overcome. Force Majeure includes, but is not limited to, acts of
God, fire, flood, storms, wars, hostilities, civil strife, strikes and other labor disturbances,
earthquakes, fires, lightning, epidemics, sabotage, or changes in law or regulation occurring after
the Operation Date, which, by the exercise of reasonable foresight such party could not
reasonably have been expected to avoid and by the exercise of due diligence, it shall be unable to
overcome. If either Party is rendered wholly or in part unable to perform its obligations under
this Agreement because of an event of Force Majeure, both Parties shall be excused from
whatever performance is affected by the event of Force Majeure, provided that:

@)) The non-performing Party shall, as soon as is reasonably possible after the
occurrence of the Force Majeure, give the other Party written notice describing
the particulars of the occurrence.

) The suspension of performance shall be of no greater scope and of no longer
duration than is required by the event of Force Majeure.

3) No obligations of either Party which arose before the occurrence causing the
suspension of performance and which could and should have been fully

performed before such occurrence shall be excused as a result of such

occurrence.

ARTICLE XVII: LAND RIGHTS

Seller to Provide Access - Seller hereby grants to Idaho Power for the term of this Agreement all
necessary rights-of-way and easements to install, operate, maintain, replace, and remove Idaho
Power’s Metering Equipment, Interconnection Equipment, Disconnection Equipment, Protection
Equipment and other Special Facilities necessary or useful to this Agreement, including adequate
and continuing access rights on property of Seller. Seller warrants that it has procured sufficient
easements and rights-of-way from third parties so as to provide Idaho Power with the access

described above. All documents granting such easements or rights-of-way shall be subject to
- 19-

10/10/2005




17.2

17.3

17.4

Idaho Power’s approval and in recordable form.

Use of Public Rights-of-Way - The Parties agree that it is necessary to avoid the adverse

environmental and operating impacts that would occur as a result of duplicate electric lines being
constructed in close proximity. Therefore, subject to Idaho Power’s compliance with paragraph
17.4, Seller agrees that should Seller seek and receive from any local, state or federal
governmental body the right to erect, construct and maintain Seller-furnished Interconnection
Facilities upon, along and over any and all public roads, streets and highways, then the use by
Seller of such public right-of-way shall be subordinate to any future use by Idaho Power of such
public right-of-way for construction and/or maintenance of electric distribution and transmission
facilities and Idaho Power may claim use of such public right-of-way for such purposes at any
time. Except as required by paragraph 17.4, Idaho Power shall not be required to compensate
Seller for exercising its rights under this paragraph 17.2.

Joint Use of Facilities - Subject to Idaho Power’s compliance with paragraph 17.4, Idaho Power
may use and attach its distribution and/or transmission facilities to Seller’s Interconnection
Facilities, may reconstruct Seller’s Interconnection Facilities to accommodate Idaho Power’s
usage or Idaho Power may construct its own distribution or transmission facilities along, over and
above any public right-of-way acquired from Seller pursuant to paragraph 17.2, attaching Seller’s
Interconnection Facilities to such newly constructed facilities. Except as required by paragraph
17.4, Idaho Power shall not be required to compensate Seller for exercising its rights under this
paragraph 17.3.

Conditions of Use - It is the intention of the Parties that the Seller be left in substantially the same

condition, both financially and electrically, as Seller existed prior to Idaho Power’s exercising its
rights under this Article XVII. Therefore, the Parties agree that the exercise by Idaho Power of
any of the rights enumerated in paragraphs 17.2 and 17.3 shall: (1) comply with all applicable
laws, codes and Prudent Electrical Practices, (2) equitably share the costs of installing, owning
and operating jointly used facilities and rights-of-way. If the Parties are unable to agree on the

method of apportioning these costs, the dispute will be submitted to the Commission for
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19.1

20.1

21.1

21.2

resolution and the decision of the Commission will be binding on the Parties, and (3) shall
provide Seller with an interconnection to Idaho Power’s system of equal capacity and durability

as existed prior to Idaho Power exercising its rights under this Article X VIIL.

ARTICLE XVIII: LIABILITY; DEDICATION

Nothing in this Agreement shall be construed to create any duty to, any standard of care with
reference to, or any liability to any person not a Party to this Agreement. No undertaking by one
Party to the other under any provision of this Agreement shall constitute the dedication of that
Party’s system or any portion thereof to the other Party or to the public or affect the status of
Idaho Power as an independent public utility corporation or Seller as an independent individual or
entity.

ARTICLE XIX: SEVERAL OBLIGATIONS

Except where specifically stated in this Agreement to be otherwise, the duties, obligations and
liabilities of the Parties are intended to be several and not joint or collective. Nothing contained
in this Agreement shall ever be construed to create an association, trust, partnership or joint
venture or impose a trust or partnership duty, obligation or liability on or with regard to either
Party. Each Party shall be individually and severally liable for its own obligations under this
Agreement.

ARTICLE XX: WAIVER

Any waiver at any time by either Party of its rights with respect to a default under this Agreement
or with respect to any other matters arising in connection with this Agreement shall not be

deemed a waiver with respect to any subsequent default or other matter.

ARTICLE XXI: CHOICE OF LAWS AND VENUE

This Agreement shall be construed and interpreted in accordance with the laws of the State of
Jdaho without reference to its choice of law provisions.
Venue for any litigation arising out of or related to this Agreement will lie in the District Court of
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222

22.3

the Fourth Judicial District of Idaho in and for the County of Ada.

ARTICLE XXTII: DISPUTES AND DEFAULT

Disputes - All disputes related to or arising under this Agreement, including, but not limited to,

the interpretation of the terms and conditions of this Agreement, will be submitted to the

Commission for resolution.

Notice of Default -

22.2.1

2222

Defaults. If either Party fails to perform any of the terms or conditions of this
Agreement (an “event of default”), the nondefaulting Party shall cause notice in
writing to be given to the defaulting Party, specifying the manner in which such
default occurred. If the defaulting Party shall fail to cure such default within the sixty
(60) days after service of such notice, or if the defaulting Party reasonably
demonstrates to the other Party that the default can be cured within a commercially
reasonable time but not within such sixty (60) day period and then fails to diligently
pursue such cure, then, the nondefaulting Party may, at its option, terminate this
Agreement and/or pursue its legal or equitable remedies.

Material Breaches — The notice and cure provisions in paragraph 22.2.1 do not apply

to defaults identified in this Agreement as Material Breaches. Material Breaches must

be cured as expeditiously as possible following occurrence of the breach.

Security for Performance - Prior to the Operation Date and thereafter for the full term of this

Agreement, Seller will provide Idaho Power with the following:

22.3.1

2232

Insurance - Evidence of compliance with the provisions of paragraph 15.2. If Seller
fails to comply, such failure will be a Material Breach and may only be cured by
Seller supplying evidence that the required insurance coverage has been replaced or
reinstated;

Engineer’s Certifications - Every three (3) years after the Operation Date, Seller will

supply Idaho Power with a Certification of Ongoing Operations and Maintenance (O
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24.1

254

22.3.3

& M) from a Registered Professional Engineer licensed in the State of Idaho, which
Certification of Ongoing O & M shall be in the form specified in Appendix C. Seller’s
failure to supply the required certificate will be an event of default. Such a default

may only be cured by Seller providing the required certificate; and

Licenses and Permits - During the full term of this Agreement, Seller shall maintain
compliance with all permits and licenses described in paragraph 4.1.1 of this
Agreement. In addition, Seller will supply Idaho Power with copies of any new or
additional permits or licenses. At least everly fifth Contract Year, Seller will update the
documentation described in Paragraph 4.1.1. If at any time Seller fails to maintain
compliance with the permits and licenses described in paragraph 4.1.1 or to provide
the documentaﬁon required by this paragraph, such failure will be an event of default

and may only be cured by Seller submitting to Idaho Power evidence of compliance

from the permitting agency.

ARTICLE XXIII: GOVERNMENTAL AUTHORIZATION

This Agreement is subject to the jurisdiction of those governmental agencies having control over

either Party of this Agreement.

ARTICLE XXIV: COMMISSION ORDER

This Agreement shall become finally effective upon the Commission’s approval of all terms and

provisions hereof without change or condition and declaration that all payments to be made to

Seller hereunder shall be allowed as prudently incurred expenses for ratemaking purposes.

ARTICLE XXV: SUCCESSORS AND ASSIGNS

This Agreement and all of the terms and provisions hereof shall be binding upon and inure to the

benefit of the respective successors and assigns of the Parties hereto, except that no assignment

hereof by either Party shall become effective without the written consent of both Parties being
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27.1

28.1

first obtained. Such consent shall not be unreasonably withheld. Notwithstanding the foregoing,
any party which Idaho Power may consolidate, or into which it may merge, or to which it may
convey or transfer substantially all of its electric utility assets, shall automatically, without further
act, and without need of consent or approval by the Seller, succeed to all of Idaho Power’s rights,
obligations and interests under this Agreement. This article shall not prevent a financing entity
with recorded or secured rights from exercising all rights and remedies available to it under law
or contract. Idaho Power shall have the right to be notified by the financing entity that it is

exercising such rights or remedies.

ARTICLE XXVI: MODIFICATION

No modification to this Agreement shall be valid unless it is in writing and signed by both Parties

and subsequently approved by the Commission.

ARTICLE XXVII: TAXES

Each Party shall pay before delinquency all taxes and other governmental charges which, if failed

to be paid when due, could result in a lien upon the Facility or the Interconnection Facilities.

ARTICLE XXVIIl: NOTICES

All written notices under this agreement shall be directed as follows and shall be considered

delivered when deposited in the U. S. Mail, first-class postage prepaid, as follows:

To Seller: Lava Beds Wind Park, LLC
Attn: James T. Carkulis
515 N 27" Street
P.O. Box 7218
Boise, Idaho 83702
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To Idaho Power:

Original document to:

Vice President, Power Supply
Idaho Power Company

P O Box 70

Boise, Idaho 83707

Copy of document to:

Cogeneration and Small Power Production
Idaho Power Company

P O Box 70

Boise, Idaho 83707

ARTICLE XXIX: ADDITIONAL TERMS AND CONDITIONS

29.1  This Agreement includes the following appendices, which are attached hereto and included by

reference:
Appendix A - Generation Scheduling and Reporting
Appendix B - Facility and Point of Delivery
Appendix C - Engineer’s Certifications

ARTICLE XXX: SEVERABILITY

30.1 The invalidity or unenforceability of any term or provision of this Agreement shall not affect the
validity or enforceability of any other terms or provisions and this Agreement shall be construed

in all other respects as if the invalid or unenforceable term or provision were omitted.

ARTICLE XXXI:. COUNTERPARTS

31.1  This Agreement may be executed in two or more counterparts, each of which shall be deemed an

original but all of which together shall constitute one and the same instrument.

ARTICLE XXXII: ENTIRE AGREEMENT

32.1  This Agreement constitutes the entire Agreement of the Parties concerning the subject matter
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hereof and supersedes all prior or contemporaneous oral or written agreements between the

Parties concerning the subject matter hereof.

IN WITNESS WHEREOF, The Parties hereto have caused this Agreement to be executed

in their respective names on the dates set forth below:

Idaho Power Company

S T \ N

Jigh C. Miller, Sr. Vice President, Power Supply

Dated l
(o\\\ o<

v Y
“Idaho Power”

- 26-

By

Lava Beds Wind Park L.L.C.

Dated

/% <,

James T. Carkulis

/J ////as/

“Seller”
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APPENDIX A

A-1 MONTHLY POWER PRODUCTION AND SWITCHING REPORT

At the end of each month the following required documentation will be submitted to:

Idaho Power Company
Attn: Cogeneration and Small Power Production
P 0 Box 70
Boise, Idaho 83707
The Meter readings required on this report will be the reading on the Idaho Power Meter
Equipment measuring the Facility’s total energy production, Station Usage, Inadvertent Energy delivered

to Idaho Power and the maximum generated energy (kW) as recorded on the Meter Equipment and/or any

other required energy measurements to adequately administer this Agreement.
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Idaho Power Company
Cogeneration and Small Power Production

MONTHLY POWER PRODUCTION AND SWITCHING REPORT

Month Year
Project Name Project Number:
Address Phone Number:
City State Zip
Facility Station Station Metered
Output Usage Usage Maximum Generation
Meter Number:
End of Month kWh Meter Reading: kW
Beginning of Month kWh Meter:
Difference:
Times Meter Constant: Net Generation
kWh for the Month: - - =
Metered Demand:
Breaker Opening Record Breaker Closing Record
Date Time Meter * Reason Date Time Meter

_

* Breaker Opening Reason Codes
1 Lack of Adequate Prime Mover Iherels it that the ah g di
2 F d Out £ Facilit ereby cerfify that the above meter readings are
3 D(')rt(: b “ ag: ;’P Ca(; :' true and correct as of Midnight on the last day of the
ISHELAnCkS . 0 Sysiem above month and that the switching record is accurate
4 Scheduled Maintenance and complete as required by the Firm Energy Sales
5 Testing of Protection Systems Agreement to which I am a Party.
6 Cause Unknown
7 Other (Explain)
Signature Date
_9g
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A-2  ROUTINE REPORTING

Idaho Power Contact Information

Daily Energy Production Reporting

Call daily by 10 a.m., 1-800-356-4328 or 1-800-635-1093 and leave the following
information:

Project Identification - Project Name and Project Number
Current Meter Reading

Estimated Generation for the current day

Estimated Generation for the next day

Planned and Unplanned Project outages

Call 1-800-345-1319 and leave the following information:

e Project Identification - Project Name and Project Number
e Approximate time outage occurred
e Estimated day and time of project coming back online

Seller’s Contact Information

24-Hour Project Operational Contact

Name:
Telephone Number:
Cell Phone:

Project On-site Contact information

Telephone Number:
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APPENDIX B
FACILITY AND POINT OF DELIVERY
PROJECT NO. 41455200

LAVA BEDS WIND PARK

DESCRIPTION OF FACILITY
The Facility will consist of 12 Wind turbines; model 77 GE SLE with individual generator ratings

of 1.5 MW for each unit, for a total Facility generator rating of 18.0 MW.

LOCATION OF FACILITY
Near:

Sections: __2, 3 Township:__ T2S Range:_ R32E County:_Bingham Idaho.

SCHEDULED FIRST ENERGY AND OPERATION DATE

Seller has selected _ November 1, 2006 as the estimated Scheduled First Energy Date.

Seller has selected _ May 1, 2007 as the estimated Scheduled Operation Date.

In making these selections, Seller recognizes that adequate testing of the Facility and completion
of all requirements in paragraph 5.2 of this Agreement must be completed prior to the project
being granted an Operation Date. Idaho Power, based on the information supplied by the Seller,
will schedule its construction in accordance with Schedule 72 and the Generation Interconnection

Process.

MAXIMUM CAPACITY AMOUNT: This value will be 19.2 MW which is consistent with the
value provided by the Seller to Idaho Power in the Generation Interconnection process. This
value is the maximum energy (MW) that potentially could be delivered by the Seller’s Facility to

the Idaho Power electrical system at any moment in time.
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POINT OF DELIVERY

“Point of Delivery” means, unless otherwise agreed by both Parties, the point of where the Sellers
Facility’s energy is delivered to the Idaho Power electrical system. The Idaho Power Generation
Interconnection process will determine the specific Point of Delivery for this Facility. Upon
completion of the Generation Interconnection process the Point of Delivery identified by this

process will become an integral part of this Agreement.

LOSSES

If the Idaho Power Metering equipment is capable of measuring the exact energy deliveries by the
Seller to the Idaho Power electrical system at the Point of Delivery, no Losses will be calculated
for this Facility. If the Idaho Power Metering is unable to measure the exact energy deliveries by
the Seller to the Idaho Power electrical system at the Point of Delivery, a Losses calculation will
be established to measure the energy losses (kWh) between the Seller’s Facility and the Idaho
Power Point of Delivery. This loss calculation will be initially set at 2% of the kWh energy
production recorded on the Facility generation metering equipment. At such time as Seller
provides Idaho Power with the electrical equipment specifications (transformer loss
specifications, conductor sizes, etc) of all of the electrical equipment between the Facility and the
Idaho Power electrical system, Idaho Power will configure a revised loss calculation formula to
be agreed to by both parties and used to calculate the kWh Losses for the remaining term of the
Agreement. If at anytime during the term of this Agreement, Idaho Power determines that the
loss calculation does not correctly reflect the actual kWh losses attributed to the electrical
equipment between the Facility and the Idaho Power elecirical system, Idaho Power may adjust

the calculation and retroactively adjust the previous months kWh loss calculations.

METERING AND TELEMETRY
The Idaho Power Generation Interconnection process will determine the specific metering and

telemetry requirements for this Facility. At the minimum the Metering Equipment and Telemetry
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equipment must be able to provide and record hourly energy deliveries to the Point of Delivery
and any other energy measurements required to administer this Agreement. These specifications
will include but not be limited to equipment specifications, equipment location, Idaho Power
provided equipment, Seller provided equipment, and all costs associated with the equipment,
design and installation of the Idaho Power provided equipment.  The entire Generation
Interconnection process, including but not limited to the equipment specifications and
requirements will become an integral part of this Agreement. Seller will arrange for and make
available at Seller's cost communication circuit(s) compatible to Idaho Power’s communications
equipment and dedicated to Idaho Power's use terminating at the Idaho Power facilities capable of
providing Idaho Power with continuous instantancous information on the Facilities energy
production. Idaho Power provided equipment will be owned and maintained by Idaho Power,
with total cost of purchase, installation, operation, and maintenance, including administrative cost
to be reimbursed to Idaho Power by the Seller. Payment of these costs will be in accordance with
Schedule 72 and the total metering cost will be included in the calculation of the Monthly

Operation and Maintenance Charges specified in Schedule 72.

SPECIAL FACILITIES

The Idaho Power Generation Interconnection process will determine the Special Facility
requirements for this Facility. These specifications will include but not be limited to equipment
specifications, equipment location, Idaho Power provided equipment, Seller provided equipment,
and all costs associated with the equipment, design and installation of the Idaho Power provided
equipment. The entire Generation Interconnection process, including but not limited to the
equipment specifications and requirements will become an integral part of this Agreement. Idaho
Power owned equipment will be maintained by Idaho Power, with total cost of purchase,
installation, operation, and maintenance, including administrative cost to be reimbursed to Idaho
Power by the Seller. Payment of these costs will be in accordance with Schedule 72 and the total

Special Facility cost will be included in the calculation of the Monthly Operation and
.39
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Maintenance Charges specified in Schedule 72.

REACTIVE POWER

The Idaho Power Generation Interconnection process will determine the reactive power required
to be supplied by Idaho Power to the Seller, based upon information provided by the Seller. The
Generation Interconnection process will specify the equipment required on the Idaho Power
system to meet the Facility’s reactive power requirements. These specifications will include but
not be limited to equipment specifications, equipment location, Idaho Power provided equipment,
Seller provided equipment, and all costs associated with the equipment, design and installation of
the Idaho Power provided equipment. The entire Generation Interconnection process, including
but not limited to the equipment specifications and requirements will become an integral part of
this Agreement. Idaho Power owned equipment will be maintained by Idaho Power, with total
cost of purchase, installation, operation, and maintenance, including administrative cost to be
reimbursed to Idaho Power by the Seller. Payment of these costs will be in accordance with
Schedule 72 and the total reactive power cost will be included in the calculation of the Monthly

Operation and Maintenance Charges specified in Schedule 72.

DISCONNECTION EQUIPMENT

Disconnection Equipment is required to insure that the Seller's Facility will be disconnected from
Idaho Power's system in the event of (1) the Sellers delivery of energy exceeds the Maximum
Capacity Amount or (2) Idaho Power or the Seller require interruption or curtailment of epergy
deliveries to Idaho Power or (3) a disturbance on either Idaho Power's system or the Seller's
Facility. The Idaho Power Generation Interconnection process will determine the Disconnection
Equipment specifications and requirements for this Facility, this equipment is for protection of
the Idaho Power system and equipment only. These specifications will include but not be limited

to equipment specifications, equipment location, Idaho Power provided equipment, Seller
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provided equipment, and all costs associated with the equipment, design and installation of the
Idaho Power provided equipment. Seller will install all Seller provided equipment, control wire
and conduit necessary for the operation of the Disconnection Equipment. Through the
Generation Interconnection process, Idaho Power will supply details for the disconnection panel
and will test the equipment prior to any operations of the Facility, Seller will provide drawings of
their interconnection wiring for engineering approval prior to installation. The entire Generation
Interconnection process, including but not limited to the equipment specifications and
requirements will become an integral part of this Agreement. Idaho Power owned equipment will
be maintained by Idaho Power, with total cost of purchase, installation, operation, and
maintenance, including administrative cost to be reimbursed to Idaho Power by the Seller.
Payment of these costs will be in accordance with Schedule 72 and the total Disconnection
Equipment cost will be included in the calculation of the Monthly Operation and Maintenance

Charges specified in Schedule 72.

COSTS

The Idaho Power Generation Interconnection process and this Agreement will identify all cost for
this Facility to interconnect to the Idaho Power system, including but not limited to the cost of
Metering equipment, Telemetry equipment, Special Facilities, Reactive Power, Disconnection
equipment, Protection equipment and Interconnection Equipment. As specified in the Generation
Interconnection process and in accordance with Schedule 72 and this Agreement the Seller will
reimburse Idaho Power for all costs associated with this equipment. In addition to the equipment,
installation and construction charges as specified above, during the term of this Agreement, Seller
will pay Idaho Power the monthly operation and maintenance charge specified in Schedule 72 or
its successor schedules(s). The monthly operations and maintenance charge will begin on the
first day of the month following the date which Idaho Power has completed installation of the
Idaho Power provided equipment and the interconnection equipment is available for use by the

Facility. The monthly operations and maintenance charge will be based upon the initial cost paid
- 34-
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by the Seller in accordance with Schedule 72. Upon reconciliation of the actual costs, in
accordance with Schedule 72 the monthly operations and maintenance charge will be adjusted to
reflect the actual cost incurred by Idaho Power and previously charged monthly operation and
maintenance expense will be revised to reflect the actual cost incurred by Idaho Power. Idaho
Power will refund or Seller will remit any underpayment of the adjusted monthly operations and

maintenance charge within sixty (60) days of the determination of this amount.

SALVAGE

No later than sixty (60) days after the termination or expiration of this Agreement, Idaho Power
will prepare and forward to Seller an estimate of the remaining value of those Idaho Power
furnished Interconnection Facilities as required under Schedule 72, the Generation
Interconnection Process and/or described in this Agreement, less the cost of removal and transfer
to Idaho Power’s nearest warehouse, if the Interconnection Facilities will be removed. If Seller
elects not to obtain ownership of the Interconnection Facilities but instead wishes that Idaho
Power reimburse the Seller for said Facilities the Seller may invoice Idaho Power for the net
salvage value as estimated by Idaho Power and Idaho Power shall pay such amount to Seller
within thirty (30) days after receipt of the invoice. Seller shall have the right to offset the invoice

amount against any present or future payments due Idaho Power.
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APPENDIX C
ENGINEER’S CERTIFICATION
OF

OPERATIONS & MAINTENANCE POLICY

The undersigned , on behalf of himself and

, hereinafter collectively referred to as "Engineer,"

hereby states and certifies to the Seller as follows:
1. That Engineer is a Licensed Professional Engineer in good standing in the State of Idaho.
2. That Engineer has reviewed the Energy Sales Agreement, hereinafter "Agreement," between

Idaho Power as  Buyer, and as  Seller, dated

3. That the cogeneration or small power production project which is the subject of the Agreement

and this Statement is identified as IPCo Facility No. and is hereinafter referred to as

the "Project."

4. That the Project, which is commonly known as the , is located in
Section Township , Range , Boise Meridian, County, Idaho.
5. That Engineer recognizes that the Agreement provides for the Project to furnish electrical energy

to Idaho Power for a twenty (20) year period.

6. That Engineer has substantial experience in the design, construction and operation of electric
power plants of the same type as this Project.

7. That Engineer has no economic relationship to the Design Engineer of this Project.

8. That Engineer has reviewed and/or supervised the review of the Policy for Operation and
Maintenance ("O&M") for this Project and it is his professional opinion that, provided said Project has

been designed and built to appropriate standards, adherence to said O&M Policy will result in the
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Project’s producing at or near the design electrical output, efficiency and plant factor for a twenty (20)
year period.

9. That Engineer recognizes that Idaho Power, in accordance with paragraph 5.2 of the Agreement,
is relying on Engineer’s representations and opinions contained in this Statement.

10. That Engineer certifies that the above statements are complete, true and accurate to the best of his

knowledge and therefore sets his hand and seal below.

By

(P.E. Stamp)

Date
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APPENDIX C
ENGINEER’S CERTIFICATION
OF

ONGOING OPERATIONS AND MAINTENANCE

The undersigned , on behalf of himself and

hereinafter collectively referred to as “Engineer,” hereby

states and certifies to the Seller as follows:

15 That Engineer is a Licensed Professional Engineer in good standing in the State of Idaho.

2 That Engineer has reviewed the Energy Sales Agreement, hereinafter “Agreement,” between
Idaho Power as Buyer, and as Seller, dated

3. That the cogeneration or small power production project which is the subject of the Agreement
and this Statement is identified as IPCo Facility No. and hereinafter referred to as the
“Project”.

4. That the Project, which is commonly known as the Project,

is located at

5. That Engineer recognizes that the Agreement provides for the Project to furnish electrical energy
to Idaho Power for a twenty (20) year period.

6. That Engineer has substantial experience in the design, construction and operation of electric
power plants of the same type as this Project.

7. That Engineer has no economic relationship to the Design Engineer of this Project.

8. That Engineer has made a physical inspection of said Project, its operations and maintenance
records since the last previous certified inspection. It is Engineer’s professional opinion, based on the
Project’s appearance, that its ongoing O&M has been substantially in accordance with said O&M Policy;
that it is in reasonably good operating condition; and that if adherence to said O&M Policy continues, the
Project will continue producing at or near its design electrical output, efficiency and plant factor for the

remaining years of the Agreement.
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9. That Engineer recognizes that Idaho Power, in accordance with paragraph 5.2 of the Agreement,
is relying on Engineer’s representations and opinions contained in this Statement.
10. That Engineer certifies that the above statements are complete, true and accurate to the best of his

knowledge and therefore sets his hand and seal below.

By

(P.E. Stamp)

Date
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APPENDIX C
ENGINEER’S CERTIFICATION
OF

DESIGN & CONSTRUCTION ADEQUACY

The undersigned , on behalf of himself and

, hereinafter collectively referred to as "Engineer",

hereby states and certifies to Idaho Power as follows:
1 That Engineer is a Licensed Professional Engineer in good standing in the State of Idaho.
2 That Engineer has reviewed the Firm Energy Sales Agreement, hereinafter "Agreement",

between Idaho Power as Buyer, and as Seller, dated

3 That the cogeneration or small power production project, which is the subject of the

Agreement and this Statement, is identified as IPCo Facility No and is hereinafter

referred to as the "Project".

4. That the Project, which is commonly known as the

Project, is located in Section _______, Township , Range _ , Boise Meridian,

County, Idaho.

5. That Engineer recognizes that the Agreement provides for the Project to furnish electrical
energy to Idaho Power for a ( ) year period.

6. That Engineer has substantial experience in the design, construction and operation of
electric power plants of the same type as this Project.

T That Engineer has no economic relationship to the Design Engineer of this Project and

has made the analysis of the plans and specifications independently.

8. That Engineer has reviewed the engineering design and construction of the Project,
including the civil work, electrical work, generating equipment, prime mover conveyance system, Seller
furnished Interconnection Facilities and other Project facilities and equipment.
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9. That the Project has been constructed in accordance with said plans and specifications, all
applicable codes and consistent with Prudent Electrical Practices as that term is described in the
Agreement.

10. That the design and construction of the Project is such that with reasonable and prudent
operation and maintenance practices by Seller, the Project is capable of performing in accordance with the

terms of the Agreement and with Prudent Electrical Practices for a ( ) year period.

11. That Engineer recognizes that Idaho Power, in accordance with paragraph 5.2 of the
Agreement, in interconnecting the Project with its system, is relying on Engineer’s representations and
opinions contained in this Statement.

12. That Engineer certifies that the above statements are complete, true and accurate to the

best of his knowledge and therefore sets his hand and seal below.

By

(P.E. Stamp)

Date
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June 4, 2008

Randy C. Allphin
Senior Planning Administrator
Tel: (208) 388-2614
rallphin@jidahopower.com

Exergy Development Group of Idaho, LLC

Attn: James T. Carkulis

802 W. Bannock, Suite 1200
Boise, ID 83702

Via Certified Mail, Return Receipt Requested

Re:  Operation Dates

Dear James:

As you have, requested, the Scheduled Operation Date for the projects listed below will be
established as September 1, 2010. If the projects do not achieve this revised Scheduled Operation Date as
specified in each of the Firm Energy Sales Agreements, Iddho Power may tasseteste the Agreement(s) and

seek legal and/or equitable recourse.
PU@“"E. f?fﬂfwe’f ﬁo wmfuﬁ)u)

e VAS,

Project Name

1 Burley Butté 6  Golden Valley
2  Oregon Trails 7  Lava Beds

3 Pilgrim Stage Station 8  Milner Dam

4 Thousand Springs 9  Notch Butte

5 Tuana Guich 10  Salmon Falls

By your signature below you acknowledge that the Scheduled Operation Date as set forth in
Appendix B of each Firm Energy Sales Agreement for the above mentioned projects is hereby amended
and changed to September 1, 2010. All other terms, conditions, and provisions of those Firm Energy
Sales Agreements remain in full force and effect.

Idaho Power is providing three copies of this documentation. Please sign each copy and return all
three copies to me no later than Friday, June 20, 2008, Idaho Power reserves the right to modify this
docurnent if the signed documents are not receivéd back by this date.

Page 1 of 2
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US Mail:

Idaho Power Company
Attn: Randy Allphin
PO Box 70

Boise, ID 83707

Ovemight Mailing Address:

Idaho Power Company
Attn: Randy Allphin
1221 W Idaho

Boise, ID 83702

Upon receipt of the three signed copies I will arrange for and present this documentation to Idaho
Power Company management for their signatures.

After Idaho Power Company signs these documents, I will return one compléte signed original to
you for your records, prepare and file one original with the Idaho Public Utilities Commission (IPUC)
requesting their acceptance of this documentation and keep the third original for our records.

UNDERSTOOD, AGREED AND ACCEPTED:

o L (1

Idaho Power Company

\/\/\\,j <ttt

K ov . MARK STOES

Name . /({4..“ %&
7

") 7
Title 3& TR

MANACGER, Towere SORPLY FLANKIAG

— .
Date EA;‘Q/J’ 2 7 [ | zesEs
7 I I
Sincerely,
Randy C. Allphin
cc: Bart Kline ([PCo)
Donovan Walker (IPCo).
Karl Bokenkamp (IPCo)
Mark Stokes (IPCo)
Page 2 of 2
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An IDACORP Company

July 26, 2011

Randy C. Allphin
Senior Energy Contracts Coordinator

Lava Beds Wind Park, LLC
Attn: James T, Carkulis

802 W. Bannock, Suite 1200
Boise, Idaho 83702

Via Certified Mail, Return Receipt Requested

E-mail Copy: James Carkulis jearkulis@exergydevelopment.com
Peter Richardson peter@richardsonandoleary.com

Re: Lava Beds Wind Park LLC - Project number: 41455200
Firm Energy Sales Agreement

Mr. Carkulis,

The Firm Energy Sales Agreement (“FESA”) between Idaho Power Company and Lava Beds Wind
Park LLC dated October 14™, 2005 specifies in Appendix B, item B3 that the Scheduled Operation Date for
this project shall be May 1, 2007. A subsequent letter agreement dated June 4, 2008 revised the Scheduled

Operation Date to be September 1, 2010.

Paragraph 5.3 of this same FESA states; “Seller’s failure to achieve the Operation Date within ten
(10) months of the Scheduled Operation Date will be an event of Default”. Ten months from the Scheduled
Operation Date calculates to be July 1, 2011 (10 months past September 1, 2010).

This letter serves as [daho Power’s Notice of Default as of the date of this letter. If this default is not
cured as specified within the FESA Idaho Power will exercise its rights as allowed within the agreement one
of which may be termination of this FESA.

Idaho Power has received the letter from Mr. Richardson dated June 30, 2011 in which Mr.
Richardson acknowledges the default commercial on line date to be July 1%, 2011”. In this same letter Mr.
Richardson introduces a short discussion that this default is being cured by the project making commercially
reasonable efforts and goes on to state that the projects will start construction in approximately forty-five
(45) days from June 30, 2011, and be online by year end 2011.



However, the letter does not identify any specific activity, actual commitment and associated
evidence that would reasonably demonstrate to Idaho Power that the default can be cured within a
commercially reasonable period of time, but not within the sixty (60) day cure period, i.e., by the end of the
year, and that the project is diligently pursuing such cure.

Article 22 of the FESA states that following notice of an event of default that Idaho Power may, at its
option, terminate the FESA and/or pursue its legal or equitable remedies if the project fails to cure such
default within sixty (60) days after service of such notice, or if the project reasonably demonstrates to Idaho
Power that the default can be cured within a commercially reasonable time, but not within such sixty (60)
day period, and then fails to diligently pursue such cure.

Idaho Power appreciates the project’s commitment that it will start construction and cure its default
of the FESA by year end, 2011. Idaho Power will consider this year-end commitment to be the outer limit
of a commercially reasonable time period with which to cure the default if it is not on-line within sixty (60)
days of this Notice of Default. If the default is not cured within said sixty (60) days, then Idaho Power may
exercise its rights to terminate and/or pursue its legal or equitable remedies unless the project demonstrates
that it is diligently pursuing cure of the default by the commercially reasonable time period of year end,
2011. If the project is not online by year end 2011, the parties agree that the commercially reasonable
period to cure this default has expired and Idaho Power will proceed with the remedies as allowed within
this Firm Energy Sales Agreement one of which is termination of this Firm Energy Sales Agreement.

If there are any other questions that you have, please feel free to contact me.

Sincerely,

g et

Randy C Allphin
Idaho Power Company

Cc: Donovan Walker (IPCo)
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SMALL GENERATOR INTERCONNECTION REQUEST
(Application Form)

Trausmission Provider: IDAHO POWER COMPANY

Designated Contact Person: Rowena Bishop

Address: 1221 W. Idaho Street, Boise ID 83702
Telephone Number: 208-388-2658

Fax: 208-388-6647

E-Mail Address: rbishop@idahopower.com

An Interconnection Request is considered complete when it provides all applicable and correct
information required below.

Preamble and Instructions

An Interconnection Customers who request interconnection must submit this Interconnection Request by
hand delivery, mail, e-mail, or fax to the Transmission Provider.

Processing Fee or Deposit:

If the Interconnection Request is submitted under the Fast Track Process, the non-refundable processing
fee is $500.

If the Interconnection Request is submitted under the Study Process, whether a new submission or an

Interconnection Request that did not pass the Fast Track Process, the Interconnection Customer shall
submit to the Transmission Provider a deposit not to exceed $1,000 towards the cost of the feasibility

study.
Interconnection Customer Information
Legal Name of the Interconnection Customer (or, if an individual, individual's name)

Name: Lava Beds Wind Park. LLC

Contact Person: James T. Carkulis

Mailing Address: 1424 Dodge Ave.

City: Helena State: MT_ Zip: 59601

Facility Location (if different from above): Section 2, 3, Township T2S, Range R32E,
Bingham County, Idaho

Telephone (Day): 406.459.3013 Telephone (Evening): 406.459.3013

Fax: 406.449.0294 E-Mail Address: mtli@in-tch.com




Alternative Contact [nformation (if different from the Interconnection Customer)

Contact Name:

Title:

Address: B
Telephone (Day): Telephone (Evening):
Fax: E-Mail Address:

Application 1s for: X New Small Generating Facility
Capacity addition to Existing Small Generating Facility

If capacity addition to existing facility, please describe:

Will the Small Generating Facility be used for any of the following?

Net Metering? Yes _ No _X_
To Supply Power to the Interconnection Customer? Yes _X No __
To Supply Power to Others? Yes __X_ No

For installations at locations with existing electric service to which the proposed Small Generating
Facility will interconnect, provide:

(Local Electric Service Provider®) (Existing Account Number®)
[*To be provided by the Interconnection Customer if the local electric service provider is different from
the Transmission Provider]

Contact Name:

Title:

Address:

Telephone (Day): Telephone (Evening):
Fax: E-Mail Address:

Requested Point of Interconnection: As per facility address

Interconnection Customer's Requested In-Service Date: May 2007



Small Generating Facility Information
Data apply only to the Small Generating Facility, not the Interconnection Facilities.

Energy Source: _ Solar _ Wind _x Hydro __ Hydro Type (e.g. Run-of-River):
Diesel _ Natural Gas __ Fuel Oil ___ Other (state type)

Prime Mover: _ _Fuel Cell __ Recip Engine ___Gas Turb __ Steam Turb

____Microturbine ___ PV x__Other

Type of Generator: Synchronous _X__ Induction Inverter

Generator Nameplate Rating: 1500 kW (Typical) Generator Nameplate kVAR: 493

delivered

Interconnection Customer or Customer-Site Load: <2 kW (if none, so state)

Typical Reactive Load (if known):

Maximum Physical Export Capability Requested: 19920 kW

List components of the Small Generating Facility equipment package that are currently certified:

Equipment Type Certifying Entity
1. GE 1.5 MW turbine

2. ABB pad mount transformer

3
4,
5

Is the prime mover compatible with the certified protective relay package? _ x_Yes No

Generator (or solar collector)
Manufacturer, Model Name & Number: GE 1500 kW sle model wind turbine generator

Version Number:

Nameplate Output Power Rating in kW: (Summer) 4,792,529 (Winter) 3,990,161
Nameplate Output Power Rating in kVA: (Summer) ~493 x 12 (Winter) ~493 x 12

Individual Generator Power Factor
Rated Power Factor: Leading: 0.90 Lagging: 0.95

Total Number of Generators in wind farm to be interconnected pursuant to this
Interconnection Request: 12 Elevation: hub hgt. 245° __ Single phase  _x_Three phase

Inverter Manufacturer, Model Name & Number (if used):

List of adjustable set points for the protective equipment or software:

Note: A completed Power Systems Load Flow data sheet must be supplied with the Interconnection
Request.




Small Generating Facility Characteristic Data (for inverter-based machines)
Max design fault contribution current: Instantaneous ___ or RMS?

Harmonics Characteristics:

Start-up requirements:

Small Generating Facility Characteristic Data (for rotating machines)

RPM Frequency:
(*) Neutral Grounding Resistor (If Applicable):

Synchronous Generators:

Direct Axis Synchronous Reactance, Xd: P.U.
Direct Axis Transient Reactance, X' 4 P.U.

Direct Axis Subtransient Reactance, X" 4: R.U.
Negative Sequence Reactance, Xj: P.U.

Zero Sequence Reactance, Xo: P.U.

KV A Base:
Field Volts:
Field Amperes:

Induction Generators:

Motoring Power (kW):
Lt or K (Heating Time Constant):
Rotor Resistance, Rr:
Stator Resistance, Rs:
Stator Reactance, Xs:
Rotor Reactance, Xr:
Magnetizing Reactance, Xm:
Short Circuit Reactance, Xd":
Exciting Current:
Temperature Rise:
Frame Size:
Design Letter:
Reactive Power Required In Vars (No Load):
Reactive Power Required In Vars (Full Load):
Total Rotating Inertia, H: Per Unit on kVA Base

Note: Please contact the Transmission Provider prior to submitting the Interconnection Request to
determine if the specified information above is required.




Excitation and Governor System Data for Synchronous Generators Only

Provide appropriate IEEE model block diagram of excitation system, governor system and power system
stabilizer (PSS) in accordance with the regional reliability council criteria. A PSS may be determined to
be required by applicable studies. A copy of the manufacturer's block diagram may not be substituted.

Interconnection Facilities Information
Will a transformer be used between the generator and the point of common coupling? _x_Yes __ No

Will the transformer be provided by the Interconnection Customer? __x_Yes No

Transformer Data (If Applicable, for Interconnection Customer-Owned Transformer):

Is the transformer: ____ single phase __x_ three phase? Size: 1750 kVA
Transformer Impedance: % on kVA Base

If Three Phase:

Transformer Primary: Volts Delta Wye Wye Grounded

Transformer Secondary: Volts Delta Wye Wye Grounded

Transformer Tertiary: Volts Delta Wye Wye Grounded

Transformer Fuse Data (If Applicable, for Interconnection Customer-Owned Fuse):

(Attach copy of fuse manufacturer's Minimum Melt and Total Clearing Time-Current Curves)

Manufacturer: TBP' Type: Size: Speed:

Interconnecting Circuit Breaker (if applicable):

Manufacturer: TBP Type:
Load Rating (Amps): Interrupting Rating (Amps): Trip Speed (Cycles):

Interconnection Protective Relays (If Applicable):

If Microprocessor-Controlled:

List of Functions and Adjustable Setpoints for the protective equipment or software:
Setpoint Function Minimum Maximum

L.

2

' TBP = To be provided



6.

If Discrete Components:

(Enclose Copy of any Proposed Time-Overcurrent Coordination Curves)

Manufacturer: Type: Style/Catalog No.: Proposed Setting:
Manufacturer: Type: Style/Catalog No.: Proposed Setting:
Manufacturer: Type: Style/Catalog No.: Proposed Setting:
Manufacturer: Type: Style/Catalog No.: Proposed Setting:
Manufacturer: Type: Style/Catalog No.: Proposed Setting:

Current Transformer Data (If Applicable):

{Enclose Copy of Manufacturer's Excitation and Ratio Correction Curves)

Manufacturer:
Type: Accuracy Class: __ Proposed Ratio Connection:
Manufacturer:
Type: Accuracy Class: __ Proposed Ratio Connection:

Potential Transformer Data (If Applicabie):

Manufacturer:
Type: Accuracy Class: __ Proposed Ratio Connection:
Manufacturer:
Type: Accuracy Class: ___ Proposed Ratio Connection:




General Information

Enclose copy of site electrical one-line diagram showing the configuration of all Small Generating
Facility equipment, current and potential circuits, and protection and control schemes. This one-line
diagram must be signed and stamped by a licensed Professional Engineer if the Small Generating Facility
is Jarger than 50 kW. Is One-Line Diagram Enclosed? _x Yes __ No

Enclose copy of any site documentation that indicates the precise physical location of the proposed Small
Generating Facility (e.g., USGS topographic map or other diagram or documentation).

Proposed location of protective interface equipment on property (include address if different from the
Interconnection Customer's address) to be determined as to IPCo connection point

Enclose copy of any site documentation that describes and details the operation of the protection and
control schemes. Is Available Documentation Enclosed? _ Yes __x No TBP

Enclose copies of schematic drawings for all protection and control circuits, relay current circuits, relay

potential circuits, and alarm/monitoring circuits (if applicable).
Are Schematic Drawings Enclosed? _ Yes_ x No TBP

Applicant Signature

1 hereby certify that, to the best of my knowledge, all the information provided in this Interconnection
Request is true and correct.

For Interconnection Customer;
o
A //)1.47/ Date: /e ponzes 5, 2695
—T,

/ —= D
//;6’ o ( 7 //M.rd et ¢ §
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IDAHO POWER COMPANY
1221 W IDAHO STREET
BOISE, ID 83702

An IDACORP Company

December 22, 2005

James Carkulis

1424 Dodge Avenue
Helena MT 59601
Ph 406-459-3013

Dear Mr. Carkulis:

Re: Notice of Incomplete Interconnection Application

Date A])p[l'caﬁ'an Project Name Proposed Location Amount (MW)
Received B
12/19/05 Golden Valley Wind Park Cassia County, ID TBP
12/19/05 Milner Dam Wind Park Cassia County, ID TBP
12/19/05 Lava Beds Wind Park Bingham County, ID TBP
12/19/05 Notch Butte Wind Park _Lincoln County, [D TBP
12/1905 Salmon Falls Wind Park Twin Falls County, ID TBP

Thank you for your Generator Interconnection Applications noted above (copies attached). I
have forwarded these applications to our Distribution Planning Leader, Dave Angell, who is
evaluating your request.

In order for an Interconnection Request to be considered valid, all Generation Interconnection
Applications must include certain items before we can proceed. Please clarify or provide the
following for each of the above applications:
1. The required deposit for each application over 2 MW is a total of $1000. Please provide
the additional amount for each application.
2. Page 2, Will you be supplying power to others?
3. Page 3, Verify this is a wind facility, not hydro.
4. Page 3, Maximum Physical Export Capability & Nameplate output does not match
number of units.
5. Page 3, Please provide a completed Power Systems Load Flow data sheet.
Page 4, Please provide all data under the INDUCTION section.
7. Page 5, Please provide Transformer Impedance and Three Phase primary, Secondary &
Tertiary information.
8. Page 6, Please provide Current Transformer Data information.
9. Page 7, ALL items need to be provided on this page.

=

These items must be provided to us on or before the Scoping Meeting in order for you to retain
your position in the Application queue. Dave will be in touch with you to coordinate the
Scoping meeting.

For your reference, enclosed is a copy of Idaho Power Company’s Requirements for Generation
Interconnection. This and more information about the Interconnection process can be found on

the [daho Power website at:
http://www.idahopower.com/aboutus/business/generationlnterconnect/




Please refer to the website periodically for a list of current projects. At this time, [daho Power
Company is unable to establish a specific timeline for work on your project, but it has been
placed on the project list and will be worked on appropriately.

For your review, I am attaching a copy of your applications, along with the standard
Interconnection Feasibility Study Agreement that needs to be executed during or soon following
our Scoping Meeting. Please feel free to contact Dave at 208-388-2701, or me at 208-388-2658
with your questions anytime,

Sincerely,

/gzdxfmc

Rowena Bishop

Operations Analyst

Grid Operations & Planning
(208) 388-2658

rhishop@idahopower.com

Attachments
Interconnection Applications submitted 12/19/05
Idaho Power Company’s Requirements for Generation Interconnection
Standard Interconnection Feasibility Study Agreement

Cc: Dave Angell/IPC



Feasibility Study Agreement

THIS AGREEMENT is made and entered into this day of 20___ by and
between . organized and
existing under the laws of the State of , ("Interconnection

Customer,") and Idaho Power Company a Corporation existing under the laws of the State of Idaho ("Transmission
Provider"). Interconnection Customer and Transmission Provider each may be referred to as a "Party,” or

collectively as the "Parties."
RECITALS

WHEREAS, Interconnection Customer is proposing to develop a Small Generating Facility or generating capacity
addition to an existing Small Generating Facility consistent with the Interconnection Request completed by
Interconnection Customer on ; and

WHEREAS, Interconnection Customer desires to interconnect the Small Generating Facility with the Transmission
Provider's Transmission System; and

WHEREAS, Interconnection Customer has requested the Transmission Provider to perform a feasibility study to
assess the feasibility of interconnecting the proposed Small Generating Facility with the Transmission Provider's
Transmission System, and of any Affected Systems;

NOW, THEREFORE, in consideration of and subject to the mutual covenants contained herein the Parties agreed
as follows:

1.0 When used in this Agreement, with initial capitalization, the terms specified shall have the meanings
indicated or the meanings specified in the standard Small Generator Interconnection Procedures.

2.0 The Interconnection Customer elects and the Transmission Provider shall cause to be performed an
interconnection feasibility study consistent the standard Small Generator Interconnection Procedures in
accordance with the Open Access Transmission Tariff.

3.0 The scope of the feasibility study shall be subject to the assumptions set forth in Attachment A to this
Agreement.

4.0 The feasibility study shall be based on the technical information provided by the Interconnection Customer
in the Interconnection Request, as may be modified as the result of the scoping meeting. The Transmission
Provider reserves the right to request additional technical information from the Interconnection Customer
as may reasonably become necessary consistent with Good Utility Practice during the course of the
feasibility study and as designated in accordance with the standard Small Generator Interconnection
Procedures. If the Interconnection Customer modifies its Interconnection Request, the time to complete the
feasibility study may be extended by agreement of the Parties.

5.0 In performing the study, the Transmission Provider shall rely, to the extent reasonably practicable, on
existing studies of recent vintage, The Interconnection Customer shall not be charged for such existing
studies; however, the Interconnection Customer shall be responsible for charges associated with any new
study or modifications to existing studies that are reasonably necessary to perform the feasibility study.

6.0 The feasibility study report shall provide the following analyses for the purpose of identifying any potential
adverse system impacts that would result from the interconnection of the Small Generating Facility as

proposed:

6.1 Initial identification of any circuit breaker short circuit capability limits exceeded as a result of the
interconnection;

6.2 Initial identification of any thermal overload or voltage limit violations resulting from the
interconnection;



7.0

8.0

9.0

10.0

t1.0

6.3 Initial review of grounding requirements and electric system protection; and

6.4 Description and non-bonding estimated cost of facilities required to interconnect the proposed
Small Generating Facility and to address the identified short circuit and power flow issues.

The feasibility study shall model the impact of the Small Generating Facility regardless of purpose in order
to avoid the further expense and interruption of operation for reexamination of feasibility and impacts if the
Interconnection Customer later changes the purpose for which the Small Generating Facility is being
installed.

The study shall include the feasibility of any interconnection at a proposed project site where there could be
multiple potential Points of Interconnection, as requested by the Interconnection Customer and at the
Interconnection Customer's cost.

A deposit of the lesser of 50 percent of good faith estimated feasibility study costs or earnest money of
$1,000 may be required from the Interconnection Customer.

Once the feasibility study is completed, a feasibility study report shall be prepared and transmitted to the
Interconnection Customer. Barring unusual circumstances, the feasibility study must be completed and the
feasibility study report transmitted within 30 Business Days of the Interconnection Customer's agreement to
conduct a feasibility study.

Any study fees shall be based on the Transmission Provider's actual costs and will be invoiced to the
Interconnection Customer after the study is completed and delivered and will include a summary of
professional time.

The Interconnection Customer must pay any study costs that exceed the deposit without interest within 30
calendar days on receipt of the invoice or resolution of any dispute. If the deposit exceeds the invoiced
fees, the Transmission Provider shall refund such excess within 30 calendar days of the invoice without
interest,

IN WITNESS WHEREQF, the Parties have caused this Agreement to be duly executed by their duly authorized
officers or agents on the day and year first above wrilten.

Transmission Provider: Intercornection Customer:

Idaho Power Company — Delivery

Signed Signed

Name (Printed): Name (Printed):
Title Title

Date Date




Assumptions Used in Conducting the Feasibility Study

The feasibility study will be based upon the information set forth in the Interconnection Request and agreed upon in
the scoping meeting held on :

1) Designation of Point of Interconnection and configuration to be studied.

2) Designation of alternative Points of Interconnection and configuration.

1) and 2) are to be completed by the Interconnection Customer, Other assumptions (listed below) are to be provided
by the Interconnection Customer and the Transmission Provider.,



Clark, Danielle

‘om: Bishop, Rowena
znt: Thursday, December 22, 2005 4:01 PM
To: 'mtli@in-tch.com'’
Cc: Angell, Dave
Subject: 5 wind park applications
James,

This is being Fedex'd today.
Happy holidays & we'll talk soon,

Rowena

=

DOC.PDF
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July 7, 2006
via email and Certified Mail

James Carkulis

Exergy Development Group, LLC
P.O Box 5212

Helena, MT 59601

Dear Mr. Carkulis
RE:

Project name Amount (MW) Requested in-service date

Lava Beds Wind Park 19.92 May 2007

This letter is to inform you of the progress of your generation interconnection request referenced
above. Since our initial Scoping Meeting, we have received your designated Point of
Interconnection (POI) for this project.

Attached please find a draft Feasibility Study Agreement for your Generation Interconnection
request. The Feasibility Study is a preliminary evaluation of the feasibility of the proposed
interconnection to Idaho Power Company’s electrical system. The estimated cost for the
Feasibility Study to be performed is covered by your application fee.

If this Agreement is acceptable to you, please sign and return a copy to us. We must receive
your response no later than 30 Calendar after your receipt of this letter, or we will consider your
request to have been withdrawn and terminated.

We will continue to keep you apprised as we go through the study process to insure continued
agreement and understanding. Please contact me as soon as possible if you have any questions.

Sincerely,

DM, ot
David M. Angell ¢

Planning Leader

Attachments

PO, Box 70 (83707)
1221 W4, idaho St
Acise, 10 83707



Feasibility Study Agreement
Lava Beds Wind Park Project

Feasibility Study Agreement

THIS AGREEMENT is made and entered into this day of. 2006 by and
between _ ,a

organized and existing under the laws of the State of

, ("Interconnection Customer,") and Idaho Power
Company, a Corporation existing under the laws of the State of Idaho ("Transmission Provider™).
Interconnection Customer and Transmission Provider each may be referred to as a "Party," or
collectively as the "Parties.”

RECITALS

WHEREAS, Interconnection Customer is proposing to develop a Small Generating Facility or
generating capacity addition to an existing Small Generating Facility consistent with the
Interconnection Request completed by Interconnection Castomer on December 19, 2005; and

WHEREAS, Interconnection Customer desires to interconnect the Small Generating Facility
with the Transmission Provider's Transmission System; and

WHEREAS, Interconnection Customer has requested the Transmission Provider to perform a
feasibility study to assess the feasibility of interconnecting the proposed Small Generating
Facility with the Transmission Provider's Transmission System, and of any Affected Systems;

NOW, THEREFORE, in consideration of and subject to the mutual covenants contained herein
the Parties agreed as follows:

1.0 When used in this Agreement, with initial capitalization, the terms specified shall have
the meanings indicated or the meanings specified in the standard Small Generator
Interconnection Procedures.

2.0  The Interconnection Customer elects and the Transmission Provider shall cause to be
performed an interconnection feasibility study consistent the standard Small Generator
Interconnection Procedures in accordance with the Open Access Transmission Tariff.

3.0  The scope of the feasibility study shall be subject to the assumptions set forth in
Attachment A to this Agreement.

4,0  The feasibility study shall be based on the technical information provided by the
Interconnection Customer in the Interconnection Request, as may be modified as the
result of the scoping meeting. The Transmission Provider reserves the right to request
additional technical information from the Interconnection Customer as may reasonably
become necessary consistent with Good Utility Practice during the course of the
feasibility study and as designated in accordance with the standard Small Generator
Interconnection Procedures. If the Interconnection Customer modifies its Interconnection
Request, the time to complete the feasibility study may be extended by agreement of the
Parties.

Page 1 of 4



5.0

6.0

7.0

8.0

9.0

10.0

11.0

12.0

Feasibility Study Agreement
Lava Beds Wind Park Project

In performing the study, the Transmission Provider shall rely, to the extent reasonably
practicable, on existing studies of recent vintage. The Interconnection Customer shall not
be charged for such existing studies; however, the Interconnection Customer shall be
responsible for charges associated with any new study or modifications to existing studies
that are reasonably necessary to perform the feasibility study.

The feasibility study report shall provide the following analyses for the purpose of
identifying any potential adverse system impacts that would result from the
interconnection of the Small Generating Facility as proposed:

6.1  Initial identification of any circuit breaker short circuit capability limits exceeded
as a result of the interconnection;

6.2  Initial identification of any thermal overload or voltage limit violations resulting
from the interconnection;

6.3  Initial review of grounding requirements and electric system protection; and

6.4  Description and non-bonding estimated cost of facilities required to interconnect
the proposed Small Generating Facility and to address the identified short circuit
and power flow issues.

The feasibility study shall model the impact of the Small Generating Facility regardless
of purpose in order to avoid the further expense and interruption of operation for
reexamination of feasibility and impacts if the Interconnection Customer later changes
the purpose for which the Small Generating Facility is being installed.

The study shall include the feasibility of any interconnection at a proposed project site
where there could be multiple potential Points of Interconnection, as requested by the
Interconnection Customer and at the Interconnection Customer's cost.

A deposit of the lesser of 50 percent of good faith estimated feasibility study costs or
earnest money of $1,000 may be required from the Int<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>