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Attorneys for Complainants XRG-DP-7, XRG-DP-8, XRG-DP-9, XRG-DP-10, LLCs

BEFORE THE
IDAHO PUBLIC UTILITIES COMMISSION

XRG-DP-7, XRG-DP-8, XRG-DP-9, XRG-DP- )
10, LLCs, )  CaseNo. PAC-E-10-08
Complainants, )
v ) XRGLLCs’ ANSWER IN
: ; OPPOSITION TO ROCKY
PACIFICORP, DBA ROCKY MOUNTAIN )  MOUNTAIN POWER’S MOTION
POWER, )  FOR PROTECTIVE ORDER TO STAY
Defendant. )  DISCOVERY AND MOTION FOR
g SUMMARY JUDGMENT,
g AND XRG LLCs’ MOTION TO -
}  COMPLETE DISCOVERY
) PURSUANT TO LR.C.P. 56(f)
)
)

Comes now XRG-DP-7, XRG-DP-8, XRG-DP-9, XRG-DP-10, LLCs (referred to
collectively as “XRG” or “Exergy”), and pursuant to pursuant to Idaho Administrative Rules

(“IDAPA”) 31.01.01.57.03 and 31.01.01.256.04, files this Answer to Rocky Mountain Power’s
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Motion for Protective Order to Stay Discovery and Motion for Summary Judgment.! XRG
remains committed to entering into a power purchase agreement for each of its 4 wind projects
near Malta, Idaho. XRG has attempted to settle this dispute in good faith to no avail. XRG has
diligently responded to Rocky Mountain Power’s Production Request Nos. 1 to 50. XRG has
already granted Rocky Mountain Power a 14-day extension to respond to XRG’s Production
Requests Nos. 24 to 63, each of which pertain to the highly relevant issue of Rocky Mountain
Power’s bad faith negotiations. For all of these reasons and more, XRG opposes Rocky
Mountain Power’s motions, and respectfully requests that the Idaho Public Utilities Commission
(“Commission”) deny Rocky Mountain Power’s motions. XRG alternatively moves the
Commission, pursuant to Idaho Rule of Civil Procedure (“ILR.C.P.”) 56(f), to require Rocky
Mountain Power to respond to all pending discovery requests prior to the time XRG must
provide a final response to any motion for summary judgment.
LEGAL AND REGULATORY BACKGROUND

A, PURPA’s Mandatory Purchase Provisions

The mandatory purchase provisions of PURPA require electric utilities to purchase power
produced by cogenerators or small power producers that obtain status as a “qualifying facility”
(“QF”). 16 US.C. § 824a—3(é)(2). Congress’s intent “was to encourage the promotion and
development of renewable energy technologies as alternatives to fossil fuels and the construction
of new generating facilities by electric utilities.” Rosebud Enterprises, Inc. v. Idaho Pub. Util.

Commn., 128 Idaho 609, 613, 917 P.2d 766, 780 (1996).

! Because the fourteenth day after Rocky Mountain Power’s February 7, 2011 motions was

the President’s Day Holiday, XRG’s filing is timely on the fifteenth day, February 22, 2011. See
IDAPA 31.01.01.17; IDAPA 31.01.01.57.03 and 31.01.01.256.04.
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Under Federal Energy Regulatory Commission (“FERC”) regulations, the price PURPA
section 210(b) requires the utilities to pay to QFs in exchange for a QF’s electrical output is
termed the avoided cost rate, which must compensate QFs for the utilities’ full avoided éost and
not discriminate against QFs. 16 U.S.C. § 824a-3(b), (d); 18 C.F.R. § 292.304(a), (b); see also
Small Power Production and Cogeneration Facilities;, Regulations Implementing Section 210 of
the Public Utility Regulatory Policy Act of 1978, 45 Fed. Reg. 12,214, 12,222-12,223 (Feb. 25,
1980). With regard to off-system QFs, “Any electric utility to which such energy or capacity is
delivered must purchase this energy under the obligations set forth in these rules as if the
purchase were made directly from the qualifying facility.” 45 Fed. Reg. at 12,220, codifying 18
C.FR. §292.303(a)(2).

QFs may select the “avoided costs calculated at the time the obligation [to provide energy
or capacity] is incurred.” 18 C.F.R. § 292.304(d)(2)(ii). “While this may be done through
contract, if the electric utility refuses to sign a contract, the QF may seek state regulatory
authority assistance to enforce the PURPA-imposed obligation on the electric utility to purchase
from the QF, and a non-contractual, but still legally enforceable, obligation will be created
pursuant to the state’s implementation of PURPA.” JD Wind I, LLC, “Notice of Intent Not to
Act and Declaratory Order,” 129 FERC 9 61,148, at § 25 (November 19, 2009).

The Idaho Commission requires utilities in Idaho to make the rates in the published rate
schedule available to QFs that generate less than 10 average megawatts (“aMW”). See U.S.

Geothermal, Inc. v. Idaho Power Company, Case No. IPC-E-04-8, Order No. 29632, p. 14; 18
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CFR. § 292.304(c)(1)-(3).2 When the published rates change before the QF can obtain an
executed contract, the QF is entitled to grandfathered rates if it can “demonstrate that ‘but for’ the
actions of [the utility, the QF] was otherwise entitled to a power purchase contract.” Earth
Power Resources, Inc. v. Washington Water Power Company, Case No. WWP-E-96-6, Order
No. 27231 (1997); see also Blind Canyon Aquaranch v. Idaho Power Company, Case No. IPC-
E-94-1, Order No. 25802 (1994); Snow Mountain Pine v. Maudin, 84 Or. App. 590, 600, 734
P.2d 1366, 1371 (1987).
B.  Federal Power Act and FERC’s Open Access Transmission Tariff

“Section 205 of the Federal Power Act [] prohibits public utilities, with respect to any
jurisdictional transmission or sale, from granting an undue preference or subjecting any person to
any undue disadvantage.” In Re Portland General Electric Company, 131 FERC 61,224, q 8
(June 4, 2010). “FERC acted upon evidence of pervasive discrimination in the transmission of
electric power by completing a massive regulatory revision, culminating in Order No. 888.”
Entergy Service, Inc. v. FERC, 375 F.3d 1204, 1205-06 (D.C. Cir. 2004) (citing 16 U.S.C. §§
824(b), 824d and 824e). FERC promulgated “a pro forma Open Access Transmission Tariff
(‘OATT’) that includes the minimum terms and conditions under which transmission providers
may offer service.” Id. at 1206.

“Part II of the OATT, is transmission service from a specified point of receipt to a
specified point of delivery,” and FERC requires utilities to use Part II to serve their own

wholesale and/or unbundled retail load. Id. (citing 18 C.F.R. § 35.28(c)(2)). In contrast, “Part

2 As explained below, the Commission reduced the eligibility cap for published rates to

100 kilowatts for wind QFs since the time that XRG filed its Complaint in this case.
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III of the OATT, is a flexible service, which allows the transmission provider to service a
network customer’s load by using multiple receipt and delivery points,” and FERC allows
utilities to use Part III (as a network customer) to serve bundled retail loads. Id. Thus, FERC
required the utilities themselves to become transmission customers and comply with the terms of
the OATT. To overcome the inherent “incentive to reserve certain capacity simply to prevent
everyone else from using it,” FERC “required a network transmission customer [inchiding a
utility], as a prerequisite to obtaining network transmission service, to designate those ‘network
resources’ that would generate the power to be transmitted over the reserved capacity.” Id. at
1207 (internal quotations and alterations omitted). FERC also adopted standards of conduct for
transmission providers. See 18 C.F.R. § 358.5(b)(1) (prohibiting market function employees
from conducting transmission functions or having access to the system control center); id. at §
358.6 (prohibiting anyone from being a “conduit” of non-public transmission information

between the transmission and merchant functions).?

3 Other protections against discrimination include that a transmission provider must

accurately post available transmission capacity on its Open Access Same-time Information
System website. 18 C.F.R. § 37.6(b)(3)(ii)(A); see also In Re Portland General Electric
Company, 131 FERC § 61,224, 99 12, 17 (approving stipulation to fines for inaccurate posting).
And a utility may not withhold the availability of planned transmission lines from open access to
all users solely on account of the utility’s own future plans to use the lines. See Puget Sound
Energy, Inc., 133 FERC 961,160, 7 7, 10 (November 18, 2010).
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FACTUAL AND PROCEDURAL BACKGROUND*
A.  XRG’s fruitless attempts to obtain 4 PPAs prior to filing the Complaint

The Complaint in this case arose from Rocky Mountain Power’s conduct which stalled
XRG’s development of 4 off-system wind generation facilities near Malta, Idaho, each of which
is a self-certified PURPA QF. XRG DP-7, XRG DP-8, and XRG-DP 9 will be nameplate 20
MW, and XRG DP-10 will be nameplate 10 MW. Complaint at § 6. XRG has actively
developed these projects since 2006. See, e.g., XRG’s Answer to Rocky Mountain Power’s
Motion for Summary Judgment Exhibit 1 (hereinafter “XRG Exhibit”), at pp. 1-48 (containing
2007 wind leases); id., at p. 49 (describing XRG’s efforts to collect and evaluate wind data and
secure interconnection both beginning in 2006).

On January 21, 2009, XRG formally requested that Rocky Mountain Power provide it
with 4 standard PURPA PPAs for the projects subject to the Complaint, as well as 2 larger QF
wind projects sized over 10 aMW for which XRG requested IRP Methodology rates. Rocky
Mountain Power’s Motion for Summary Judgment Exhibit A (hereinafter “RMP SJ Exhibit”), pp.
12-95, 111. XRG proposed to deliver the output of the projects to Rocky Mountain Power’s
system at the Brady substation with online dates of December 31, 2010. Id. at 44, 56, 78, 87.

Rocky Mountain Power, however, quickly rejected XRG’s request. Beginning February
25, 2009, Rocky Mountain Power rejected the request for 4 standard PPAs, and never provided

IRP Methodology rates for the 2 larger projects. Id. at pp. 105, 117, 143, 209-10, 299-301.

4 XRG provides background regarding additional factual matters to those in Rocky

Mountain Power’s Motion. To the extent Rocky Mountain Power disagrees with XRG’s
characterization of the facts, such disagreement only serves to prove the Commission should
hold an evidentiary hearing.
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Rocky Mountain Power stated it lacked transmission capacity for the cumulative output such that
Rocky Mountain Power Commercial and Trading (“Rocky Mountain Power C&T”) could
designate the projects as network resources and thereby obtain network transmission service
from Rocky Mountain Power Transmission, as required by PacifiCorp’s OATT. Id.  Rocky
Mountain Power stated that it would need to deliver the output to its Utah load, would only be
able to do so for 23 MW delivered to the Brady or Borah substation, and therefore required XRG
to select only one of its projects for a PPA. Id atp. at 117.

Meanwhile, in March 2009, Bonneville Power Administration (“BPA”) required
completion of $20,000 environmental studies for each of the 4 standard project’s interconnection
—atotal of $80,000. XRG Exhibit 1, at p. 49. Because Rocky Mountain Power had expressed its
resistance to executing PPAs for all 4 projects, XRG had to bear the futility of its PPA efforts in
mind when committing additional funds to the interconnection process and ultimately lost its
queue numbers for each project which it had initiated in 2006. Id.

XRG nevertheless persisted in attempting to convince Rocky Mountain Power that
transmission from Brady to the Utah load center would not be a problem, and pointed out that
publicly available information regarding upgrades to the applicable transmission path refuted
Rocky Mountain Power’s position. See RMP SJ Exhibit A, at p. 269. From a phone
conversation on November ‘1 0, 2009, XRG understood Rocky Mountain Power itself to state that
transmission would not be a problem if the projects came online in June 2011, and in light of this
information XRG requested to move the online date to June 2011. See id., at pp. 289, 296.

Yet Rocky Mountain Power consistently and unequivocally relied on the perceived

transmission problem to reject XRG’s request for 4 PPAs. See, e.g, id, at p. 209. XRG again
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requested 4 PPAs in March 2010. See id., at pp. 289, 296. On March 12, 2010, the Commission
issued Order No. 31021, increasing Rocky Mountain Power’s wind integration charge, and then
issued Order No. 31025 on March 16, 2010, which significantly decreased the published avoided
cost rates. On April 13, 2010, Rocky Mountain Power responded to XRG’s March inquiries by
letter from Mr. Ken Kaufmann. He stated, “PacifiCorp has not offered to purchase net output
from any remaining Exergy project because PacifiCorp lacks the ability to accept more than
approximately 23 MW of new capacity at either its Borah or Brady substation and XRG has not
offered to pay for system upgrades necessary to accept more than 23 MW.” Id, at p. 299.
Rocky Mountain Power disagreed with Exergy’s reliance on the November 2010 phone call to
“conclude that PacifiCorp Transmission will be able to accommodate all Exergy projects after
completion by PacifiCorp Transmission of the upgrade in mid-2011.” Id., at p. 300.
B. XRG’s Complaint

Left with no other recourse, XRG filed the Complaint in this case on July 29, 2010.
XRG alleged that it attempted to negotiate 4 standard PPAs in good faith prior to March 12,
2010, but that Rocky Mountain Power refused to furnish them on account of its purported
transmission constraint. Complaint, at 1Y 8, 15-16. XRG alleged that, “By failing to provide
publicly available standard PPA terms and conditions, and delaying its responses to XRG’s
binding offers to enter into four PURPA PPAs for its wind QFs near Malta, Idaho, PacifiCorp is
in violation of PURPA, FERC's implementing regulations, and the Commission’s orders.” Id. at
9 18. XRG requested that the Commission order Rocky Mountain Power to “execute standard
PURPA power purchase agreements for XRG’s four QF projects at PacifiCorp’s avoided cost

rates on file for QFs under 10 aMW prior to March 12, 2010[,]” or, “Grant[]any other relief that
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the Commission deems necessary.” Id. at p. 6.
In its Answer, Rocky Mountain Power “admits it informed XRG in writing on March 23,
2009, May 11, 2009, and October 2, 2009, that available transmission capacity from the
proposed delivery point - Brady substation — was insufficient for accepting more than 23
megawatts of net output from XRG’s proposed qualifying facilities.” Answer, at § 8. It also
asserted as an affirmative defense that it had not acted in bad faith or with undue delay. Id., at p.
6.
C. Rocky Mountain Power’s admission that network transmission was available
The parties commenced discovery, and XRG’s First Set of Production Requests

(Requests No. 1-15) inquired into the transmission capacity issue. See XRG Exhibit 2, at pp. 1-
24, 34, 36-37. Then, on September 21, 2010, Rocky Mountain Power sent XRG a letter
admitting that transmission was now available for all 4 QFs. XRG Exhibit 3, at pp. 1-10. Rocky
Mountain Power’s September 21, 2010, letter did not even reference the Complaint case. Id. As
though the litigation were not ongoing, and as though Rocky Mountain Power’s perceived
transmission constraint were not a central issue in the litigation, the letter stated:

On July 15, 2010, PacifiCorp Transmission designated a new Point

of Delivery/Point of Receipt for Network Transmission Service

under its Open Access Transmission Tariff called “Path C” . .. The

new Point of Delivery/Point of Receipt at Patch C effectively

increases available firm transmission across Path C and resolves

PacifiCorp C&T'’s concerns at this time about the availability of

firm Network Resource Transmission Service for the four QF

projects. . . . If you decide to pursue all four projects, we would

request an update on each project per the attached matrices so that
we can correctly and expediently prepare the draft PPAs.

Id., at p. 2 (emphasis added).
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The letter provided no explanation for why Rocky Mountain Power designated a new
point of service on Path C, or why Rocky Mountain Power was unaware prior to this date that
transmission would be available by the time XRG had initially proposed the projects come online
— December 31, 2010. The letter contained, for the first time since XRG contacted Rocky
Mountain Power on January 21, 2009, a standard matrix of additional project information for
each of the 4 QFs that Rocky Mountain Power believed XRG needed to provide in order for
Rocky Mountain Power to prepare standard contracts and complete due diligence. Id., at pp. 3-
10.

Back in the litigation, in discovery, Rocky Mountain Power then provided internal
communications between Jim Partouw, a trader in Energy Marketing for PacifiCorp C & T, to
John Younie, a contract administrator for PacifiCorp C & T, regarding Rocky Mountain Power’s
investigation into the transmission availability. XRG Exhibit 2, at pp. 1-22, 61. On January 29,
2009, Mr. Younie had described the projects, including the online date of December 31, 2010,
and that each would be a mandatory purchase PURPA project with an “Idaho Standard QF Off-
System MAG PPA.” Id,, at p. 4-7. He asked Mr. Partouw, “Are there any issues with this much
capacity being delivered to Brady?” Id, at p. 3.

On January 29, 2010, Mr. Partouw responded, “Import to Utah system on a firm basis is
limited to 23 MW total for these transactions . . . . Another 250 MW exists but APS has first
rights to schedule on the path.” Id. at pp. 16-19. Mr. Partouw further elaborated‘by stating:

Will need to request Network Resource status for this resource.
Please notify when you want request for Network Resource status
submitted (will need to have signed attestation of C&T

commitment). Suggest PPA be contingent upon receiving Network
Resource status. Without Network Resource status for this
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resource, we will need to use PacifiCorp PTP capacity and
schedule the energy to load on the PTP reservation.

Id. (emphasis added).

XRG quickly filed its Second Set of Production Requests (Nos. 16-23), on September 29,
2009, to inquire further into the erroneous transmission finding, including information regarding
Rocky Mountain Power’s internal procedures for investigating available transmission for off-
system PURPA projects.

D. XRG’s renewed attempt to secure 4 PPAs without further litigation

Despite the highly suspicious nature the newly revealed facts, XRG entered into
settlement negotiations in good faith in hopes of foregoing further litigation and simply securing
PPAs for its projects at a rate that would provide it with a reasonable return. XRG accepted
Rocky Mountain Power’s request to stay discovery, and settlement negotiations commenced in
October 2010.

Then, on November 5, 2010, Rocky Mountain Power, along with Idaho Power Company
and Avista Corporation, filed a Joint Motion to Adjust Published Avoided Cost Rate Eligibility
Cap in GNR-E-10-04. The utilities requested that the Commission immediately reduce the
eligibility cap for standard rates contained in PURPA PPAs for QFs from a project size of under
10 aMW to a project size of under 100 kilowatts (“kw”) nameplate capacity. See Case No.
GNR-E-10-04.  On December 3, 2010, the Commission issued Order No. 32131, wherein it
declined to immediately reduce the eligibility cap, but stated that its final decision on the
eligibility cap issue would be retroactively effective on December 14, 2010.

XRG understood settlement negotiations to be ongoing despite the Joint Motion to reduce
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the eligibility cap. The parties met on December 7, 2010. But XRG perceived that meeting to
have been a break down in the settlement negotiations. After that meeting XRG provided Rocky
Mountain Power with a letter containing updated information regarding the projects, which in
part, responded to the September 21, 2010 letter requesting refreshed information on the projects
since the time in early 2009 when Rocky Mountain Power refused to negotiate. See XRG Exhibit
3, at pp. 11-15.° Although XRG’s response to the September 21, 2010 letter was delayed by
litigation and settlement negotiations, XRG expressed interest in simply executing contracts. Id.,
at p. 13. In response, Rocky Mountain Power did not provide contracts containing the rates in
Order No. 30744 or 31025. Indeed, it never responded to XRG’s letter at all. Rather, it re-
commenced litigation.
E. The recently re-commenced litigation

Rocky Mountain Power responded to XRG’s Second Set of Production Requests on
December 21, 2010, and Rocky Mountain Power filed its Second Set of Production Requests
(Nos. 26-51) on December 22, 2010. XRG filed its Third Set of Production Requests (Nos. 24-
63) on January 11, 2011, asking for detailed explanations for Rocky Mountain Power’s failure to
earlier tealize that transmission would not be a problem, and its reliance on that non-existent
problem to stall negotiations. For example, XRG has asked, “please explain why Rocky
Mountain Power did not offer the option to XRG to make the requested PPAs ‘contingent upon

receiving Network Resource status,”” Rocky Mountain Power’s Motion for Protective Order

3 Because settlement negotiations are confidential for some purposes and Rocky Mountain

Power has objected to discovery requests regarding the settlement negotiations, XRG has
provided only the redacted letter which does not refer to settlement negotiations. As redacted, it
is simply a response to Rocky Mountain Power’s September 21, 2010 letter, provided by Rocky
Mountain Power outside the context of the litigation.
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Exhibit A (hereinafter “RMP PO Exhibir”), at No. 31(b), which would have enabled Rocky
Mountain Power to make a formal request to its transmission experts to analyze availability of
transmission. /d., at Nos. 36-39; XRG Exhibit 2, at pp. 63-64. XRG also asked Rocky Mountain
Power to explain the legitimate use under its OATT for which it held 250 MW of PTP capacity,
and the reason it did not offer that capacity for XRG’s projects. RMP PO Exhibit A, at Nos. 32-
33.

XRG also requested explanation for Rocky Mountain Power’s failure to recognize the
publicly available information regarding Rocky Mountain Power’s plans to upgrade Path C such
that it would have up to 1600 MW of transfer capacity by the end of 2010, and would require no
upgrades for deliveries at Brady. See, e.g., id., at Nos. 42, 44. XRG furth¢r inquired into Rocky
Mountain Power’s commitment to the Idaho Commission during the Mid-American holdings
acquisition in 2005 to upgrade this path, and into its successful request for preferential
transmission ratemaking treatment for the upgrades at FERC in 2008 where it stated that
southwestern Idaho would be “hub” from which its “power will be collected and delivered in
different directions.” Id., at Nos. 48, 52. XRG requested explanation into Rocky Mountain
Power’s request to rate base the upgrades in its 2010 rate case before the Idaho Commission. /d.,
at Nos. 47, 49, 50. XRG asked whether anyone at Rocky Mountain Power C & T that processed
XRG’s PPA requests knew of the proposed upgrades. See, e.g., id., at No. 44(d).

XRG then timely responded to Rocky Mountain Power’s Productiqn Request Nos. 26-50
on January 12, 2011, without requesting a delay, despite the intervéning holiday season. On
January 20, 2011, XRG agreed to allow Rocky Mountain Power an additional 14 days to respond

to XRG’s Requests Nos. 24-63. See XRG Exhibit 4, at pp. 1. At that time, Rocky Mountain
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Power did not indicate that it planned to file a motion for a protective order or for summary
judgment.

| Then, on February 2, 2011, Rocky Mountain Power requested that XRG agree to stay the
response to all of Request Nos. 24-63 pending resolution of a Motion for Summary Judgment
Rocky Mountain Power now planned to file. Id, at p. 3. XRG rejected this request. On
February 7, 2011, Rocky Mountain Power then filed its Motion for Protective Order to Stay
Discovery on XRG’s Production Requests Nos. 24-52, and Motion for Summary Judgment,
which together with attachments include 381 pages of documents. Rocky Mountain Power
requests expedited review of its request to stay discover, citing the now-expired, extended
deadline for its responses on February 15, 2011, which was only 8 days after its voluminous
filing. - On the same day, the Commission issued Order No. 32176, in Case No. GNR-E-10-04,
reducing the published avoided cost rate eligibility cap to 100 kw for wind QFs effective
December 14, 2010. One can therefore infer from Rocky Mountain Power’s motions that it
believes XRG cannot now even entitle itself to the published avoided cost rates in Order No.
31025. On February 15, 2011, Rocky Mountain Power responded to XRG’s pending requests
that do not regard the erroneous transmission constraint finding (Nos. 52-63), but has not

responded to transmission questions (Nos. 24-52).
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ANSWER
I
Rocky Mountain Power’s Motion for Summary Judgment should be denied.

A. Legal Standard Applicable to a Motion for Summary Judgment

“Summary judgment under I.LR.C.P. 56(c) is proper Only when there is no genuine issue
of material fact and the moving party is entitled to judgment as a matter of law.” Ackerman v.
Bonneville County, 140 Idaho 307, 310, 92 P.3d 557, 560 (Ct. App. 2004). “When ruling on a
motion for summary judgment, the trial court must determine whether the evidence, when
construed in the light most favorable to the nonmoving party, presents a genuine issue of
material fact or shows that the moving party is not entitled to judgment as a rnattér of law.”
Chandler v. Hayden, 147 Idaho 765, 769, 215 P.3d 485, 489 (2009). “The moving party bears
the burden of proving the absence of material facts.” Id “If the evidence is conflicting on
material issues or supports conflicting inferences, or if reasonable minds could reach differing
conclusions, summary judgment must be denied.” Doe v. Sisters of Holy Cross, 126 Idaho 1036,
1039, 895 P.2d 1229, 1232 (Ct. App. 1995). “Should it appear from the affidavits of the party
opposing the motion that the party cannot for reasons stated present by affidavit facts essential to
justify the party’s opposition, the court may refuse the application for judgment or may order a
continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had
or may make such other order as is just.” I.R.C.P. 56(f).

An affirmative defense, such as laches, “must be pleaded and proved by the defehdant,”
and the “defendant has the burden of proving every element necessary to establish the

affirmative defense.” Hawley v. Green, 117 Idaho 498, 504, 788 P.2d 1321, 1327 (1990); see
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also LR.C.P. 8(c). The defendant has the burden of supporting a claimed affirmative defense on

a motion for summary judgment. See Chandler, 147 Idaho at 771, 215 P.3d at 491.

B. The Commission should deny Rocky Mountain Power’s Motion for Summary
Judgment, or at least stay the Motion until after Rocky Mountain Power responds
to XRG’s discovery requests and XRG supplements this filing with the additional

discovery.

1. Rocky Mountain Power’s Motion for Summary Judgment is not the
appropriate procedural manner with which to process this case.

The Commission’s rules do not provide for a Motion for Summary Judgment. Under
IDAPA 31.01.01.57.03 — a catch-all rule applicable to all motions — XRG must respond by
Answer “with all deliberate and reasonable speed. In no event, is the party entitled to more than
fourteen (14) days to answer a motion . . .” Because an adverse ruling would be dispositive,
XRG must respond on the merits “with all deliberate speed,” and not less than 14 days.

A response to a summary judgment motion filed in a court where the rules are
specifically designed to address summary judgment, however, would not need to be filed so
quickly without advance notice. Under I.LR.C.P. 56(c), a response to a motion for summary
judgment is due 14 days prior to the date set for the hearing on the motion, and no responding
party would agree setting the hearing such that it would have a 14-day turnaround on an
unscheduled, 381-page filing.® In Idaho federal courts, a responding party has 21 days to

respond to a motion for summary judgment.’

6 See Local Rules. 2.1, 2.2, District Court and Magistrate Division for the Fourth Judicial

District of the State of Idaho, available online at http://www?2.state.id.us/fourthjudicial/
FOURTH%20DISTRICT/2011%20Fourth%20Judicial%20District-Rules.pdf .

7 See Local Rule 7.1(c)(1), (€)(2) United States District Court for the District of Idaho,
available online at http://www.id.uscourts.gov/docs/2011 LOCALRULES Clean.pdf .
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XRG is clearly prejudiced by having to file a response so quickly to this unexpected 381-
page dispositive filing in such a short time frame. Because the Commission has not requested
motions for summary judgment in this case, the typical procedures should apply. The
Commission’s rules of procedure provide for two avenues by which to process a complaint case
— either by evidentiary hearing (IDAPA 31.01.01.241 to 260), or by modified procedure with
comments (IDAPA 31.01.01.201 to 204). The complex factual record before the CoMission
does not support a finding that it would be in the public interest to process this case without a
hearing. The Commission should therefore process this case by evidentiary hearing. For these
reasons alone, the Commission should reject Rocky Mountain Power’s Motion for Summary
Judgment.

2. The Commission should deny Rocky Mountain Power’s Motion for

Summary Judgment because it contains no admissible evidence and
therefore fails to comply with L.R.C.P. 56(c), (e).

Although styled as a motion for summary judgment, Rocky Mountain Power’s Motion
fails the basic requirement that it include admissible evidence in support of all material facts.
See I.R.C.P. 56(c), (e); see also Shacocass, Inc. v. Arrington Constr. Co., 116 Idaho 460, 463,
776 P.2d 469, 472 (Ct. App. 1989) (holding that where party submitted exhibits unattached to an
affidavit, those exhibits had no evidentiary value and could not support a motion for summary
judgment). Rocky Mountain Power’s Motion for Summary Judgment fails this test because it is
supported only by inadmissible exhibits unattached to an affidavit. Rocky Mountain Power
should not be allowed to avail itself of this unscheduled, surprise, dispositive motion called for in

the Idaho Rules of Civil Procedure without actually complying with the rules contained therein.
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For this reason alone, Rocky Mountain Power’s motion must be rejected.8
3. Even if the Summary Judgment Motion is appropriate procedurally, the
Commission should deny the Motion because the record overwhelmingly
demonstrates that there are genuine issues of material fact as to Rocky

Mountain Power’s bad faith negotiations prior to and after XRG filed the
Complaint, and XRG is entitled to its additional discovery under LR.C.P.

56(f).

XRG’s Complaint alleges that Rocky Mountain Power raised transmission constraint
issues with which XRG disagreed, caused undue delay in negotiations, and thereby deprived
XRG of its right to 4 standard PPAs containing the rates in Order No. 30744, or any other relief
the Commission deems necessary. XRG’s Complaint’s request for any other relief the
Commission deems necessary should be read to include an alternative request for an order
entitling it to 4 PPAs containing the rates in Order No. 31025.° Because “the record as currently
constituted does not permit an undisputed finding that” XRG failed to attempt to negotiate in
good faith before and after filing the Complaint, or a finding that it was possible to negotiate in

light of Rocky Mountain Power’s relentless bad faith, each of Rocky Mountain Power’s three

8 Because Rocky Mountain Power has not properly filed affidavits in compliance with the

rule, XRG has no burden to rebut Rocky Mountain Power’s inadmissible evidence. See I.R.C.P.
56(e). Should the Commission allow Rocky Mountain Power the right to re-submit its
attachments to its filings with affidavits, XRG respectfully requests the opportunity to do the
same for XRG’s supporting exhibits unattached to affidavits.

? To the extent the Commission disagrees that XRG’s Complaint includes a request for
such alterative relief, XRG hereby requests leave to amend its complaint. Under LR.C.P. 15(a),
“in the interest of justice, district courts should favor liberal grants of leave to amend a
complaint.” Hines v. Hines, 129 Idaho 847, 853, 934 P.2d 20, 26 (1997). Because the
availability of published rates has changed and Rocky Mountain Power has admitted network
transmission is available since the filing of the Complaint, XRG should be allowed to amend the
Complaint to include an alternative claim to entitlement to the intervening rates in effect when it
filed its Complaint if the Complaint cannot be read to request such alternative relief.
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asserted bases for summary judgment fail. See In the Matter of PacifiCorp for an Order
Determining that PacifiCorp is not Required to Provide Wheeling Service to Snake River Valley
Electric Association, Case No. PAC-E-01-6, Order No. 28888, p. 13 (2001) (denying
PacifiCorp’s motion for summary judgment).
a. There is a genuine issue of material fact as to whether XRG met its obligation
to attempt to actively negotiate, but was precluded from doing so by Rocky
Mountain Power’s bad faith.

The QF’s expressed intent and attempts to obligate itself are the critical factors under any
reasonable interpretation of when a legally enforceable obligation is incurred under 18 C.F.R. §
292.304(d)(2)(ii). In Earth Power Resources, Inc., the Commission found that “Earth Power
attempted to negotiate and did everything in its power to commit itself,” but “Water Power
Company . . . either knowingly or through negligence or ineptitude acted so as to prevent Earth
Power from obtaining a contract.” Order No. 27231. The QF was therefore entitled to a contract
containing rates in existence when it attempted to obligate itself. Id.; see also Snow Mountain
Pine, 84 Or. App. at 600, 734 P.2d at 1371. The Commission’s prior decisions also demonstrate
that a QF’s intent can be evidenced by the level of maturity of its development of the project and

its knowledge of the standard contract terms.'°

10 See In the Matter of the Application of Idaho Power Company for Approval of a Firm

Energy Sales Agreement with Yellowstone Power Company, Case No. IPC-E-10-22, Order
32104, at p. 12 (2010) (approving of grandfathered rates despite “the apparent lack of any
written documentation . . . evidencing that the terms of a power purchase agreement were
materially complete [before the rate change]” in part because QF had “familiarity with PURPA
projects and the standard terms of Idaho Power’s power purchase agreements™); In the Matter of
Cassia Wind to Determine Exemption Status, Case No. IPC-E-05-35, Order No. 29954, at pp. 2-4
(2006) (finding wind QF entitled to grandfathered rates when it had merely submitted a
completed application for interconnection study, including the applicable fee, and had performed
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XRG meets the legally enforceable obligation test for its 4 QFs. XRG provided very
detailed project specifics for its self-certified QFs in January 2009. XRG’s parent company,
Exergy Development Group of Idaho, LLC, has developed many Idaho wind QF projects and is
intimately familiar with the unique contract provisions authorized by the Commission for
standard PURPA wind contracts. Rocky Mountain Power has provided no evidence that any
terms were in dispute. Indeed, Rocky Mountain Power’s own internal communications in
January 2009 noted that each of these XRG projects would execute an “Idaho Standard QF Oft-
System MAG PPA.” XRG Exhibit 2, at pp. 4-7.

XRG and Rocky Mountain Power knew the terms at the times XRG attempted to obligate
itself. XRG also took substantial steps to develop the projects, despite Rocky Mountain Power’s
delay tactics. See XRG Exhibit 1, at pp. 49-50. XRG began the interconnection studies in 2006,
and has paid multiple interconnection fees. Id. XRG has reinitiated the process after Rocky
Mountain Power’s delay contributed to the loss of XRG’s initial BPA queue numbers. Id. XRG
has performed and analyzed wind studies since 2006, has possessed real property rights since
2007, has engaged third parties to complete title and survey work necessary to plan construction,
and turbine and road layouts. Id., at pp. 1-50. In addition to these activities occurring prior to
Order No. 31025, XRG’s continued efforts in 2010 included completion of work to ensure the
projects will not interfere with the government systems or microwave towers, and will not affect
endangered species. Id. at p. 50. XRG’s projects are much farther along than the grandfathered

wind QF in Cassia Wind. See Order No. 29954,

wind studies, commenced preliminary permitting and licensing activities, and made efforts to
secure sites to place turbines).
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Despite XRG’s repeated attempts to execute 4 PPAs, Rocky Mountain Power took one
year and eight months (January 21, 2009 until September 21, 2010) to respond to XRG with the
Company’s standard matrix that it provides to QFs as one of the first steps in QF negotiation and
due diligence. Prior to that time, it provided XRG with no indication that any information XRG
provided was incomplete, even for the one project that Rocky Mountain Power asserts it
attempted to negotiate. Rocky Mountain Power admits that the discovery to which it objects
relates to its actions to evaluate whether it could integrate 70 MW of output at Brady substation.
Rocky Mountain Power’s Motion for Protective Order, at p. 4. Rocky Mountain Power also
admits XRG “indicated on multiple occasions that it thought the parties should proceed to
negotiate all four PPAs and resolve any issue involving transmission constraints on a separate
negotiating path. The Company did not yield to this request.” Rocky Mountain Power's Motion
Jor Summary Judgment, at p. 5. There is no disagreement that the non-existent transmission
constraint precluded any necessary negotiations."!

As noted above, FERC’s regulations require a utility to accept the energy and capacity

= Rocky Mountain Power asserts that XRG delayed the process towards 4 PPAs. See

Rocky Mountain Power’s Motion for Summary Judgment, at pp. 14-15. XRG respectfully
submits that an inquiry into the settlement negotiations initiated by XRG shortly after Rocky
Mountain Power first agreed on September 21, 2010, to provide 4 PPAs for all 4 QFs would
serve to negate Rocky Mountain Power’s assertion that XRG was the party that delayed
progress. IDAPA 31.01.01.272 states that settlement negotiations are confidential, but this rule
should be read in the context of Idaho Rule of Evidence 408, which only excludes evidence of
settlement negotiations if offered for the purpose of proving “liability for, or invalidity of, the
claim or any other claim.” The rule “does not require exclusion when the evidence is offered for
another purpose,” including “negativing a contention of undue delay.” LR.E. 408; Soria v.
Sierra Pacific Airlines, 111 Idaho 594, 605-06, 726 P.2d 706, 717-18 (1986); see also Athey v.
Farmers, 234 F.3d 357, 362 (8th Cir. 2000); Carney v. American University, 151 F.3d 1090,
1095 (D.C. Cir. 1998). That the settlement negotiations ceased only after the filing of the Joint
Petition in GNR-E-10-04 only further negates Rocky Mountain Power’s claim that XRG is the
party that has delayed progress towards 4 executed PPAs.
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for an off-system QF just as it would for an on-system QF. See 18 C.F.R. § 292.303(a)(2). For
on-system QF’s, PacifiCorp recently asserted in defense of a QF complaint that the transmission
and merchant functions of the Company had failed to communicate, “PacifiCorp C&T does not
communicate to PacifiCorp Transmission Services regarding a QF’s interconnection status
unless authorized by the QF.” See XRG Exhibit 5, at p. 26. PacifiCorp stated, “While functional
separation is mandated by FERC in order to facilitate open access to FERC-regulated
transmission services, 18 C.F.R. § 358.2, there are other important reasons to observe functional
separation in the context of QF negotiations . . . .” Id. at p. 10 n.7. Rocky Mountain Power does
not deny that FERC’s rules apply to its processing of XRG’s PPA requests, see XRG Exhibit 2, at
pp- 38-40, 60, 63-64, and therefore Rocky Mountain Power should not be allowed to abuse its
role as transmission provider and PURPA negotiator to discriminate against QFs.

XRG’s pending Production Requests Nos. 24-52 request information very likely,
however, to demonstrate Rocky Mountain Power committed acts of discrimination against XRG
too numerous to detail in this filing. For example, Mr. Griswold stated that necessary network
transmission upgrades “likely would take four to five years to complete.” RMP SJ Exhibit A, at
p. 209. But if Mr. Griswold — who is a market function employee — made this determination
without contacting the transmission function employees, he very likely violated FERC’s
functional separation rules by exercising a transmission function of determining transmission

availability for XRG’s projects.'

12 “Transmission” includes “network or point-to-point service.” 18 C.F.R. § 358.3(f).

FERC has stated, “it serves no purpose to physically separate transmission personnel from the
utility company’s merchant personnel without also transferring responsibility for transmission
operations and reliability functions to the transmission staff that is charged with the
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Additionally, Rocky Mountain Power’s failure to notify XRG of the option to make the
contracts contingent upon receiving network resource status or of initiating the network
transmission request process prior to executing the agreements was very likely an act of bad
faith, about which XRG is entitled to additional discovery.”> Had Rocky Mountain Power C &
T agreed to process the contract negotiation and the transmission requests on different tracts, as
requested by XRG, there is no doubt the transmission function employees would have
determined that transmission would be adequate. Further, Rocky Mountain Power C & T should
have been aware of the ongoing upgrades themselves because XRG discussed the issue with
them on November 10, 2009, and the Company had even obtained and requested various forms
of cost-recovery for the upgrades in multiple ratemaking forums.

None of the cases cited by Rocky Mountain Power involved a utility’s complete refusal
to even provide draft contracts on account of a “fatal flaw” perceived by the utility, which later
proved grossly incorrect. See Cogen Power II, Inc. v. PacifiCorp, Case No. UPL-E-94-1, Order
No. 25638 (1994) (stating “the facts of this case do not demonstrate a pattern of delay,
intransigence or obdurateness on the part of PacifiCorp™). “[I]t is only after negotiation and/or a

reasonable period for the utility investigation and response that an otherwise eligible QF can

responsibility of processing transmission requests.” Arizona Public Service Company v. Idaho
Power Company, 87 FERC q 61,303, 62,225- 62,226 (June 17, 1999); see also Standards of
Conduct for Transmission Providers, Order No. 717-C, 131 FERC 9 61,045, q 15 (April 16,
2010).
13 FERC’s rules allow Rocky Mountain Power C & T to attest that it has the right to a
network resource through a contract that is contingent upon obtaining network resource status.
See Preventing Undue Discrimination and Preference in Transmission Service, Order 890-B,
123 FERC § 61,299, q§ 183 (June 23, 2008) (order on rehearing and clarification). “Network
customers are therefore not required to commit to purchasing a resource prior to submitting a
request to designate that resource.” Id..
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expect to obtain a power purchase contract and a lock-in of avoided cost rates.” Id. (emphasis
added); see also Island Power Company v. Utah Power and Light Company, Cae No. UPL-E-93-
4, Order No. 25528 (1994) (stating, “PacifiCorp did not refuse repeated attempts to negotiate a
contract”). In the present case, the Commission can find nothing but delay, intransigence and
obdurateness by Rocky Mountain Power.

b. Rocky Mountain Power is not entitled to Summary Judgment on its asserted
basis that XRG’s projects are not mature because Commission precedent
does not require the level of maturity asserted by Rocky Mountain Power as
mandatory and because Rocky Mountain Power’s bad faith negotiations
precluded XRG’s projects’ maturity.

The Commission should reject Rocky Mountain Power’s assertion that a QF must secure
firm transmission and interconnection rights prior to being able to create a legally enforceable
obligation. Securing firm interconnection and wheeling rights prior to execution of a PURPA
PPA is simply not a requirement in Idaho. The PPAs approved in countless orders require an
off-system QF to obtain transmission and interconnection rights as a condition to achieving first
energy, but not as a precondition to executing the agreement. See, e.g., Application, Case No.
IPC-E-10-47, Attachment 1, Arts. 4.1.8, 5.7; see also Order No. 32144, at p. 4 (noting QF had to
reapply for transmission rights after execution and approval of PPAs). Rocky Mountain Power
itself has very recently entered into such agreements with QFs. See, e.g., Application, Case No.
PAC-E-11-01, § 2.2.4 (January 10, 2011) (merely requiring QF to provide Rocky Mountain
Power with executed interconnection agreement “ten days prior to delivery of energy”); see also
Application, Case No. PAC-E-10-05, § 2.2.3 (August 20, 2010) (same); Order No. 32084.

These most recent Commission orders are consistent with long-standing Commission

precedent. In the seminal Idaho PURPA case, Idaho Power argued that Afton Energy, Inc. — an

ANSWER TO ROCKY MOUNTAIN POWER’S MOTION FOR PROTECTIVE ORDER AND
MOTION FOR SUMMARY JUDGMENT AND XRG LLCS’ MOTION TO COMPLETE
DISCOVERY

PAGE 24



off-system QF located in Wyoming — was not entitled to a PURPA contract because it “ha[d] not
demonstrated that it can or will deliver its power generated at its facility to the [Idaho Power] for
the full 35-year term.” Affon Energy, Inc. v. Idaho Power Company, Case No. U-1006-199,
Order No. 17478, at pp. 14 (1982). The Commission acknowledged that there was risk With the
proposed wheeling arrangement, which does not appear to have provided Afton with irrevocable
wheeling rights. Id. But in ordering Idaho Power to execute a PPA, the Commission stated that
“the risk of BPA’s exercise of the cancellation clause of the wheeling agreement is one that can
reasonably be borne in bringing this project on line.” Id. at 15. Further, “[t]his is particularly so
in light of the fact that Afton itself has borne the risk of increased costs of transmission and
interconnection as well as a major portion of other transmission or interconnection risks by virtue
of its agreement to the liquidated damages provision.” Id., affirmed by Afton Energy, Inc. v.
Idaho Power Co., 107 Idaho 781, 693 P.2d 427 (1984)."*

The facts of the present case demonstrate that, in addition to long-standing precedent,
common sense also dictates that a QF should not be required to secure firm transmission and
interconnection rights prior to being able to obligate itself to a PPA. First, the costs to proceed
through those processes are substantial. Each interconnection application for each of XRG’s 4
QFs requires a $2,500 deposit, and each system impact study deposit is $5,000. See XRG Exhibit
1, at p. 53. Each Facilities Study deposit is $7,000. Id. XRG understands that the deposit each

QF must submit to secure wheeling rights is $2,600, which would be a total of $10,400.

14 Like XRG, Afton alleged that the utility had “‘intentionally and deliberately protracted

the negotiation for the purchase of its power’ and had ‘continually employed delaying tactics

designed to discourage Jones and destroy his efforts to complete the financing of this plant.””
Order No. 17478, at pp. 1-2.
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Combined, the processes could take several months to complete, at which point the QF will
begin incurring very substantial expenses for necessary construction. A QF cannot be expected
to commit the time and resources to complete each process with no assurance of which rates will
be available to its project, or that it will even receive a contract.

Further, XRG has been engaged in the interconnection process for these QFs since 2006,
and lost its initial queue positions on account of reluctance to incur additional expenses at a time
when Rocky Mountain Power refused to execute PPAs. See XRG Exhibit 1, at pp. 49-50, 53-55.
XRG has also investigated availability of transmission from the projects to the Brady substation
at various times since 2006 and is comfortable with its feasibility from a technical and cost
perspective. RMP SJ Exhibit A, at p. 44, 56, 67, 78, 87; XRG Exhibit 3, at p. 12. Rocky
Mountain Power’s speculation that XRG may be unable to compel BPA to wheel the output to
Brady is unfounded because BPA operates under an OATT.”® In light of the delays in securing
PPAs, XRG recently attempted to commit to a revised online date of January 1, 2013, and XRG
has committed to a $45/kw delay default liquidated damages provision, which would require it to
post $3.15 million as a guarantee that it will achieve the projected online date. XRG Exhibit 1, at
p. 55; XRG Exhibit 3, p. 12-14. XRG is aware of this damages provision because it is included
in several PPAs entered into by companies managed by its parent company, Exergy
Development Group of Idaho, with Idaho Power. XRG Exhibit 1, at pp. 51-52.

In a case not cited by Rocky Mountain Power, the Oregon Court of Appeals approved of

15 Further, Rocky Mountain Power’s speculation that XRG will need three wheels to get the

output to Brady is unfounded. XRG is engaged in securing a single wheel over lines operated by
BPA or for which BPA possesses transmission rights, and XRG is confident in its ability to
deliver the output to Brady.
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the approach long used by the Idaho Commission and advocated by XRG in this case. See Water
Power Co. v. PacifiCorp, 99 Or.App. 125, 127, 132, 781 P.2d 860, 862, 864 (1989) (approving
of PUC ruling that, after the QF filed a complaint in October 1983, “Pacific had to sign a power
purchase agreement at 1982 rates, if Water Power would submit a written plan for transmitting

power to Pacific’s grid”)."°

Moreover, Rocky Mountain Power’s reliance on Empire Lumber
Company v. Washington Water Power, 114 Idaho 191, 755 P.2d 1229 (1987), is misplaced. In
that case, the Court merely held that a QF is not entitled to “obtain an option to sell some amount
of electrical power to be generated at some plant of unknown size or capacity.” Id., 114 Idaho at
194, 755 P.2d at 1232. XRG did not request an option. It requested 4 standard contracts for 4
self-certified QFs of known size, capacity, and location, and for which it had expended
substantial sums in developing. Rocky Mountain Power is therefore not entitled to judgment as a
matter of law because XRG’s projects were mature at the time of the rate change in Order No.
31025, and were even more mature at the time of the drop in the eligibility cap in Order No.
32176.

According to Rocky Mountain Power, XRG would have had to submit non-refundable
deposits of tens of thousands of dollars for interconnection and transmission rights to entitle
itself to PPAs, all at a time when Rocky Mountain Power refused to even provide a responsive

inquiry on due diligence for any of the projects, or so much as a draft PPA for 3 of the projects.

But Rocky Mountain Power cannot have it both ways — if it will require an onerous delay default

e The Commission should therefore reject Rocky Mountain Power’s reliance upon

Portland General Electric Co. v. Oregon Energy Co., OPUC Docket No. 98-055, 1998 Ore.
LEXIS 131, recons. denied, Order No. 98-238, because it is a non-binding, out-of-state
commission order and it imposes a requirement never utilized in Idaho.
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liquidated damages provision to more than protect it and its ratepayers from financial risk, it
cannot also require the QF to complete the expensive and time consuming interconnection and
transmission processes prior to PPA execution.

c. Rocky Mountain Power is not entitled to summary judgment on its asserted
basis of a delay by XRG in filing the Complaint.

i The pre-filed complaint rule does not compel summary judgment.

Rocky Mountain Power asserts incorrectly that the “pre-filed complaint rule” should
apply to this case, where the QF had almost no notice of the change of rates in Order No. 31025
and filed its Complaint prior to the change in the eligibility cap in Order No. 32176. Rocky
Mounfain Power’s argument fails for many reasons.

First, the pre-filed complaint requirement arose from a procedure where the utility filed a
petition to change existing rates well in advance of the effective date of the rate change. See
A.W. Brown Co., Inc. v. Idaho Power Co., 121 Idaho 812, 814, 816, 828 P.2d 841, 843, 845
(1992) (noting that utility filed petition to change rates in January 1985, and rates did not go into
effect until late April 1985); In the Matter of the Application of Idaho Power Company for New
Cogeneration/Small Power Production Rates, Case No. U-1006-248, Order No. 19745, at pp. 1,
3 (1985) (noting that utility filed applications to lower rates in “summer 1984” and January 25,
1985, but cut-off date for filing a complaint for grandfather status at April 29, 1985). Without
such advance notice, the pre-filed complaint rule makes no sense, and the rate change in Order
No. 31025 occurred with almost no advance notice to XRG or other QFs.

Second, in 4. W. Brown, the Court merely approved of this grandfather test and did not

compel it as the Commission’s only available way to test whether a QF had effected a legally
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enforceable obligation. Third, the Commission has not required this pre-filed complaint test
consistently. See, e.g., Blind Canyon Aquaranch, Order No. 25802; Earth Power Resources,
Inc., Order No. 27231. Fourth, even if the pre-filed complaint rule applied to two rate changes at
issue in XRG’s Complaint, XRG filed its Complaint many months before the rate change
regarding the eligibility cap in Order No. 32176. And the Complaint has now proven highly
meritorious in light of Rocky Mountain Power’s subsequent determination that it had been
incorrect, and XRG had been correct, regarding the transmission capacity issue.
il Rocky Mountain Power has not proven the elements of laches.

As noted above, laches is an affirmative defense which the defendant must prove. The
elements are: “(1) defendant’s invasion of plaintiff’s rights, (2) delay in asserting plaintiff’s
rights, the plaintiff having had notice and an opportunity to institute a suit, (3) lack of knowledge
by defendant that plaintiff would assert his rights, and (4) injury or prejudice to defendant in
event relief is accorded to plaintiff or the suit is not held to be barred.” Huppert v. Wolford, 91
Idaho 249, 257, 420 P.2d 11, 19 (1966). Rocky Mountain Power itself notes that, “Whether a
party is guilty of laches primarily is a question of fact. . . .” See Rocky Mountain Power’s Motion
for Summary Judgment, at p. 20 (internal quotation omitted). That admission alone warrants
rejecting this argument at summary judgment. Aside from the lack of evidence, however, Rocky
Mountain Power does not even have a colorable argument for the second and fourth elements.

XRG engaged in no delay in asserting its position or its claims. As documented above
and admitted by Rocky Mountain Power, XRG attempted at all times after March 2009 to
convince Rocky Mountain Power to negotiate PPAs for delivery of all 4 QFs at Brady substation.

That XRG waited until July 2010 to file a Complaint only demonstrates that XRG filed a
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Complaint as a last resort after giving Rocky Mountain Power ample time to recognize what
ultimately proved true — that it would have the capacity to accept more than 23 MW all along.

Further, Rocky Mountain Power has not even provided any clearly articulated basis for
how it was prejudiced by the July 29, 2010 filing of the Complaint. It took Rocky Mountain
Power over a month to even respond to XRG’s last correspondence on March 12, 2010, with a
letter dated April 13, 2010. In several cases arising out of the rate change in Order No. 31025,
the Commission approved of PPAs with grandfathered rates entered into after the rate change.
See Order Nos. 32024, 32025, 32026, 32027, 32068, 32104, 32138. It was reasonable for XRG
to wait to see if Rocky Mountain Power would resolve the transmission constraint XRG believed
to be wholly non-existent all along prior to filing the Complaint. Indeed, Rocky Mountain
Power ultimately discovered XRG was correct about transmission — the crucial issue in this case
— after XRG filed the Complaint.

II

Rocky Mountain Power’s Motion for Protective Order to Stay Discovery should be denied.

Rocky Mountain Power’s request for protective order and stay of discovery is governed
by IDAPA 31.01.01.221, and I.R.C.P. 26(c). “The discovery rules are to be used as a means of
eliciting unprivileged information that appears reasonably calculated to lead to the discovery of
admissible evidence.” Rosebud v. PacifiCorp, Case No. UPL-E-92-6, Case No. 25784 (1994).
A tribunal may issue a protective order to protect a party from, ihter alia, “undue burden,” but
only “for good cause shown.” LR.C.P. 26(c). “If the motion for protective order is denied in
whole or in part, the court may, on such terms and conditions as are just, order that any party or

person provide or permit discovery.” Id. Rocky Mountain Power is incorrect that a protective
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order is justified.

As explained above, the discovery requests still outstanding (Nos. 24-52) pertain to the
crucial issue in this case — Rocky Mountain Power’s bad faith investigation into available
transmission capacity. XRG’s Motion to Complete Discovery under Rule 56(f) should be
granted on that basis alone. Doe, 126 Idaho at 1044, 895 P.2d at 1237 (holding court erred in
denying Rule 56(f) motion seeking an opportunity to conduct discovery on relevant points before
disposition of the summary judgment motion)."”

Additionally, Rocky Mountain Power has over broadly characterized each and every one
of XRG’s Production Request Nos. 24-52 as “burdensome.” Some that it lists as “particularly
burdensome in both depth and scope” are anything but burdensome. See Rocky Mountain
Power’s Motion for Protective Order, at p. 4 & n.10 (listing Production Requests Nos. 44-52).
Those questions inquire into highly relevant issues, such as an explanation for why Rocky
Mountain Power stated in publicly available documents in early 2010 that imports to Brady for
bidders into a request for proposal would require $0 in upgrades, while at the same time telling
XRG it could not deliver to Brady without XRG paying for upgrades. See RMP POD Exhibit A,
at No. 44. Some can be answered with a single word. See id at No. 45(a) (asking if Rocky

Mountain Power ever provided XRG with IRP Methodology rates). Even if some requests could

17 Rocky Mountain Power’s cited cases are so distinguishable that they do not merit serious

discussion. See Rocky Mountain Power’s Motion for Protective Order, at p. 3 (citing Selkirk
Seed Co. v. Forney, 134 Idaho 98, 105, 996 P.2d 798,805 (2000) (holding that court’s protective
order was appropriate where the plaintiff sought discovery on an “alleged fraud on the court”
which “was not part of a ‘case or controversy’ properly before it” and none of applicable
documents were evidence of such fraud); Avila v. Wahlquist, 126 Idaho 745, 749, 890 P.2d 331,
335 (1995) (holding trial court properly granted summary judgment without additional discovery
because plaintiff failed to file notice of tort claim act within applicable statute of limitation).
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be considered unduly burdensome, Rocky Mountain Power’s recourse is to object to individual
questions rather than refuse to answer any questions regarding its investigation into transmission
availability.'®

Rocky Mountain Power has served, and XRG has individually responded or objected to
50 production requests in a timely fashion. For the Commission to grant summary judgment
without a procedural schedule in this case, and without allowing for XRG to receive the
responses to these highly relevant production requests on account of a massive, sophisticated
utility’s complaint that the requests are “unduly burdensome” would be patently unfair. The
Commission should deny Rocky Mountain Power’s Motion for Protective Order.

CONCLUSION

XRG remains committed to entering into a standard power purchase agreement for each
of the 4 QFs, and maintains it has the right to 4 contracts containing standard provisions and the
published avoided cost rates. XRG respectfully requests that the Commission require Rocky
Mountain Power to respond to all pending discovery requests prior to the time XRG must
provide a final response to any pleading or motion addressing the merits of the allegations in
XRG’s Complaint. Further, without waiving its right to the full relief requested in the
Complaint, XRG alternatively requests that the Commission simply order Rocky Mountain
Power to accept XRG’s reasonable settlement offer and execute 4 standard contracts. XRG

stands willing to provide whatever evidence or argument the Commission may request regarding

18 Ironically, Rocky Mountain Power cites Rosebud v. PacifiCorp, where the Commission

not only ordered a party to respond to discovery requests but also painstakingly itemized the
various appropriate bases upon which the party may object to individual questions. See Order
No. 25784.
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the settlement negotiations.

”

Respectfully submitted this )& day of February 2011.

CHARDSON AND O’LEARY, PLLC

eter J Rlchardson (ISB No: 3195)
ry M. Adams (ISB No. 7454)
Attorneys for the XRG LLCs
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the iu'_day of February, 2011, a true and correct copy
of the within and foregoing XRG LLCs’ ANSWER IN OPPOSITION TO ROCKY
MOUNTAIN POWER’S MOTION FOR PROTECTIVE ORDER TO STAY DISCOVERY
AND MOTION FOR SUMMARY JUDGMENT, and XRG LLCs’ MOTION TO
COMPLETE DISCOVERY PURSUANT TO LR.C.P. 56(f) was served in the manner shown
to:

Jean Jewell

Commission Secretary

Idaho Public Utilities Comm1sswn
472 W. Washington

Boise, ID 83702
jean.jewell@puc.idaho.gov

Mark C. Moench

Rocky Mountain Power

201 South Main Street, Suite 2300
. Salt Lake City, UT 84111

Mark.moench@pacificorp.com

Daniel E. Solander

Rocky Mountain Power

201 South Main Street, Suite 2300
Salt Lake City, UT 84111
Daniel.solander@pacificorp.com

Jeffrey S. Lovinger

Kenneth E. Kaufmann
Lovinger Kaufmann LLP

825 NE Multnomah, Suite 925
Portland, OR 97232
lovinger@LKLaw.com
Kaufmann@LKLaw.com

X__Hand Delivery

__U.S. Mail, postage pre-paid
____ Facsimile

X _Electronic Mail

__ Hand Delivery

X U.S. Mail, postage pre-paid
___Facsimile

X _Electronic Mail

___Hand Delivery

X_U.S. Mail, postage pre-paid
___ Facsimile

X _Electronic Mail

___Hand Delivery
_X U.S. Mail, postage pre-paid
Facsimile

—__3(___ Electronic Mail

RICHARDSON & O’LEARY PLLC
Attorneys for Complainant
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PRODUCTION REQUEST NO. 24

On March lf»_,zolo,,did XRG control all of the property rights necessary to construct and operate
mm&m@gmmmmmmﬁgmwmmwwm
interconnection facilities, construction access rights, and ongoing wind leases? Please provide
XRG RESPONSE TO REQUEST NO. 24

XRG Responses to Rocky Mountain 24
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THIS WIND PARK LEASE AGREEMENT (the "Agreement”) is entered into as of
March 14, 2007 (the "Effective Date") by and betwesn J.R. Simpiot Company ("Lesser”)
and XRG-DPS, LLC, an iaho limiled lability company ("Lossee”). Lessor and Lessee
are somalimes herein refomed to as the “Parlies.”

A mewﬁnummmm
Countly, in the State of idaho, and more particularly
described in Exhibit A aitached herele (the "Property”).

B. Lessee desires to lease the Property in order for
Lessee to develop, install, own, and operate wind energy
mpwm(mmwswm')m

C. Lessor desires o lease o Lessee the Property on

D. Lessee seeks 1o provide wind energy to Rocky
Mountain Power and is currently in aclive negoliations fo
sell up to Twenty megawatts (20 MW) of wind energy o
Rocky Mountain Power. Lessor understands, and herein
'Mwmmsmwwsi’m

,mmdmmmwmqn
required to install less than 20 MW of wind arbines andfor
may have 1o install its wind turbines in phases over a

pediod of years.

NOW, THEREFORE, for a valuable consideration, the receipt and sufficiency of
memmmmmwsm

1. Lease. Lessor agrees io loase o Lessee the Property subject to the terms and
conditions heredf, for the use and purpose of ) wind resource evaiuation, wind energy
mmmmMWMNMMW
development uses, as described in Section 3.1 below, @m«:,m,mdermd
across the Property of ransmission lines for electricily and communications and related
mwwmwmm«mmM,amMm

Section 3.2, and @) ingress and egress 10 and from the Property, as described in

mmmmm
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wamaniios, express or ivplied, exsapt a5 otherwise set farth in this Lesse. itis
wndersiood and agreed hat Lessee has inapocted the Propesly, and thet Lessee has
mede iis deleamination of the valus of the Property and its usshiness for the purposes
ﬁrMMthmhm

L

21 Yemp mmauwu'rmumum
Effsciive Date and shall conlinue for thisly (30) years from the commencement of
Commersial Opesations {the “Commercial Operations Dale”); on the lest day of such
ﬁymmuW“*hW&h’) As used herein, the

term “Commercial Operations” shall mean the first preduction and sale of wind enengy or
energy credits by Lessee or s successars or assigns on the Property or any portion
thereof. Either parly may file a supplemental Memorandum of Wind Lease Agreement
seifing forth the exact Expiration Date of the Term. In #he event Lessee fails 1o
commence Commerdial Operation of the installed capacity secured by Lessee in the
PPA(s) within three (3) years after the Effeciive Date, memm
Agreement, by providing Lessee notice pursuant 1o Section 10

Scope of Wind Eneegy : 2 ) Duting the
Term, Lessae shall have the enclusive mummmmm
m“mﬁmeeﬂhM inciuding the use of
wind that passes aver the Property, as Lesses defesmines in its scle discretion for the
MW capecily secused by Lessee in the PPA(s). Without limiling the generality of the
foregoing, this Section 3.1 shall inchude the installation, consiruction, maintenance and
apmamyanddwﬁmﬁsmy«mwm

mwawummmmmmmﬁmd
wwm»mwmammunmm
construction of the wind tbine without Lessor's prier written consent. In addition,
mmmmmumwwwmwm
wmmummmammmmm
development of a wind energy generation system on the Property. Upon Lesser’'s
wrilten roquest, Lessee shall provide Lessor with the resulis tegether with any underlying
data of any lests and inspections undertaken by Lessee pursuant to the preceding
sentence.

3.1.1 Lesser's Rights to Use the Propedy. I ie understoed, however, that
Lessor shall retain all rights to engage in all cther aciivilies that do not interfere with
Leseee's use of the property for wing generation systems. Further, Lessor shall have

2
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e right 1o install 3 own wind onengy gensration sysiems for MW capacily in excess of
the capacity secused by Lessee in iis PPA(s) as set forth in Seciien 6.2.2

32 Scops . Papose. Lessee shall have a hon-
mmwmmmmmmmmmg
underground and/or overhead distiibution and transmission ines, cables and related
faciliities for the ransmission of elochical energy and communications, and (#) one or
more substations and interconnection or swilching facililies fram which Lessee and
‘olhers may interconmect 10 a ullly tansmission system or the vansmission system of
another purchaser of electsical energy, all tagether with apprepriate rights of way on,
aleng and acress the Preperly. This right of use and purpose shall remain in effect only
so fong as Lessee continues 1o generate such electric energy on Lessor's property.

&3 SO00E Vit . Y 5 :
m«mmwmummmwwwmw
equipment installed MWNWWMWMQ‘MMN
mmwmm«::amﬁmm onstn. mmnmm
mamwummm;mhm
acks u
asamamwmmmnmwm melm
with Lessor in the siting of new roads on Leesor's preperty, and Lessor will have final
plan approval of new preject roads, which approval shall not be uareasonsebly withheld.
Lessor may condinue to keep livestock on the Property or engage in other agricultural
activities. Such livestock shall have the right of way on all roads and Lessee agrees o
pay damages for any liveatock killed by its employees, contractors and subcontractors.

3‘4 v i Sethac LA RONS .
mdmammmwmmmmmk ondi X
mwmmmwmmmm«mm
generation systems and all related components 10 detesmine if any impact may ocour on
current agricultural or grazing aperaling conditions and shall use all commercially
reasonable effors 1o locate wind generation related systems as to minimally impact
Lessor's current operations on the Properly. Lessor’s consent of final placement of wind
energy generation systems or related faciliies shall not be unreasonably withheld.
Furthermore, in the event that the Jocatien of any portion of any wind energy generation
system or related faciiies or equipment 10 be installed or conetrucied on the Property of
along or rear praperly fines is limited or restricted by any private agreements of
restrictions or any laws, rules or ordinances of any govemmental agency, Lesser shall
cooperate with and assist Lessee in obtaining weivers or variances from such
WNMW:IMMW:M&M
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Beginning on the Effective Date and conlinuing unill the Commercial Operation Date,
Lessee shell pay 1o Lessor an annual foe of One Thousand Five Hundred Dellars
$1,900), such fos 1o be paid on or before July 1* of each such year, beginning in 2007,

42 Upon completed installation of each wind turbines,
Lesses shall pay o L a one time fee of Feur Thousand Dellers ($4,000) per MW of
installed capacily on Lasser’s land ("Land Rent Start-Up"). After the Commercial
Operalion Dale (and exsept as provided in Saclion 4 2a). on or areund each January
mmmmununsfummﬁnhmnm
One Thousand Five MHundred Dallars ($1,500) per MW of installed capacily for the first
subsequent year ("Land Rent”) per year, provided that (a) after Lessee terminales the
Agreoment, Lessee shall pay Lessor a partial Land Rent payment prorated for the partial
yoar between the terminalion date and the next following January 1st, (b) no later than
one (1) month following the Commercial Operation Date, Lessee shall pay Lessor a
pariial Land Rent paysment proraded for the partial year between the Commarcial
MMNNMMM*Ist heachywmm
MMmemum Lm“paybl.eman
additional One Thousand Dollars ($1,000,00) per year, as and for substation rent, pes
substation ("Substation Rent”). For each substation, the first rent payment shall be due
at the inilistion of consruction of said substation and on or before January 18tk for each
subsequent year thereafler during the remaining Term of this Agreement. in the further
event that Lessee shall consiruct 2 transmission (88kV or larger) line or lines across any
portion of Lessor's property pursuant to Seclion 3.2 above, Lessee shall i addition pay
Lessor transmission right-of-way rent annually, calculated at One Thousand Dollars
($1,000.00) per lsase acre, with such lease acres calculated by rmuliplying the linear
feet of transmission nes consiructed across Lesser's lands described on Exhibit A
attached hereto by a right-of-way width of fifty (50) feet, such product 1o then be divided
by 43,560 square feet ("Transmission Line Rent”). For each ransmission right-of-way,
the first rent payment shall be due at the iniiation of use of said right-of-way and on er
before January 10th for each subseguent year thereafter during the remaining Term of
this Agreement. The Land Rent, Substation Rent and Transmission Line Rent are
coliectively referred to as “Minimum Rent’.

Boalty Pevmesi ¥ during the Term of this Agreament, the Royalty
mmmammmmm»m
generation systems locatad on the Praperty during any calendar year exceeds the
mmmummm Lessor shail pay such axcess 1o Leseee
as addillonal rent. These addilional rent payments are due and payable within sbdy (60)
days following the end of each calendar year.

Mwummmmamnmtmmw
Commercial Operations, three and one-half percent (3.5%) in years ¢ through 10 of

Comemercial Operations, four and one-half percent (4.5%) in years 11 threugh 15 of

Commercial Opecations, and five and ene-half percent (5.5%) in yeer 16 and in each
subsequent year unill the termination of the Agreement.

The term “Gross Revenue® shall mean: any cash recsipts actually received by Lessee
from 1) the sale of eleciricily generated from the wind generatien faciilties to wholesale
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andfer retall purchasers of such electriclly inchading any interest or iate foes paid
thereon; 2) the sale of any envirenmental beneliis or green tags asseciated with the
generation of wind encegly; and 3) the procesds of business interruplion er ather
nsurance or warraniee er guarantee, 1o the exient that payment is made thereunder to
compensaie Lessee for lost er defomed revenue fram the generation or sale of elecisicity
from the wind generation facilities. Netwithstanding the foregoing, “Groes Revenue”
shall not include the following: 1) any revenus, iIRceme, sums or benefits received from
any other source; 2) funds received from debt financings and equity investments and
any inderest earned on such funds; 3) amounts recelved from a govermmentat er quasi-
goveramental body or agency as a payment, subsidy or credit in connection with or
arising out of the development or consiruciien of wind goneration facilities; 4) parasilic
loss {i.e., electrical energy used to power wind Rrbine generators or any other
hw@nnwbﬁrhamuwhnﬁ&huunsqumunumiePmmﬂrss*nﬁ
electrical energy for which payment is delayed or has not been received
nﬁn&iﬂhﬁm&abaddwkwwwpmﬂautuwﬁJmm%mmpqmukmﬁw

‘w;:nﬂpmaubmmudiunmeuhlnuammudhwd&na wind

turbine generators or from the sale, lease or other disposition of any of Lessee's other
improvements, trade fixiures or chattel, or any interest therein; 7) any rental, installment
payment or lump sum payment received by Lessee in exchange for Lessee's assigning,
subleasing or otherwise transferring all or any interast of Lessee in this Lease; 8) sales
of electrical energy generated from wind turbine gensrators not located on the Property;
or §) tax benefits received by Lessee, inchuding, without limitation, production tax credits.

44.1 Lessee will provide 1o Lesser a compilation of the annual praduction of
electric energy generated on the Propesly, including copies of the staternents received
immﬁnmwﬂwudindwﬁdywﬂluuymwdqshtmmcmn«ud%xﬁ
calendar year o ensure compliance with Lessee’s payment obligation. Lessor agrees
that such staterments are the praperty of Lessee and that Lessor shall keep such records
confidential and shall not disclese such records o any third party without Lessee’s prior
writlen consent,

45. N R on the Propesty. The Parties heve oghize
adqnnmﬂinngwmbpnﬁadﬁwngggggiggggﬁwuemuﬁhhéﬁﬁ
the intent and understanding that Lessee will install and eperate wind turbines with an
installed capacity of Twenly (26) MW on the Property. The Parties further recognize and
agree that the final installed capacity may be more or less than 20 MW. The Parties
desire for Lessee to fully build out the wind potential on the Property 1o 20 MW is limited
only o the extent that it is able to secure a PPA(s) from Rocky Mountain Power or other
accepiable purchaser. If Lessee installs fewer megawatts of capacity than are called for
in the PPA(8), then Lessee will pay Lessor Minmum Rent in an amount caiculated as if it
had constructed the fult amount of capacily called for in the PPA(s).

[Summary chert follows]
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Soction 4.1 Payment Friorto | §1,5000r Mwu
Section 42 Land Rent $4,000/W inctatied g%ﬁ““
(Annual) capacily for first Commencement of
Commercial
$2,000/MW installed | Operations; paid in
m&ymym quartarly
Substation Rent $1,000/substation | Annual after
initiation of
— construction
Transmission Line | $1,000Mease acre | Annual after
Rent | for transmission initiation of
Minienum Rent = ' - Arswsal after
Land Rent Annual, | Commencement of
Tmm Operations or
Rent initiation of
Section 4.3 Royalty Payment | If Royalty Annwal after
Percentage of Commencement of
Minimum Rent
applicable to such
Lessor shall pay
such excess 10
Lessee as
Lessee Covanants. Lessee covenants, represents and wamants to Lessor as
ﬂmsdumm
3.1 . Lessee shall at all imes comply in all material

,mwawm, , rules, regulations and statutes of any
‘governmental agency applicable to Lmsm“m“xmﬂhw.
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instaliation of improvernents on the Property owned by, or under the control of, Lessee,
which improvesnents may include the wind energy generation system, power
ransmission and interconnection facilities, and other fodures and equipment owned by
Lessee and localed on the Praperly. Lessee will also pay the real and persenal praperly
taxes associated with the instfialion of the wind generslion systems. Lessee will aiso
‘zmudwwmm,mmmmwumm

5.3 Liens Lesses shall heep Lessor's interest in the Property free and dlear
of all iens and claims of liens for labor and services performed on, and materials,
supplies and egquipment fumished to the Property in connection with Lessee's use of the

-wm-umwmqmm state or local law, Mor
ordinance on or under the Property. This Seclion is not intended to apply to the legal
mmdm»mammmm

55 mmmm mmm
MW“MMMWMWWWW&‘
losses, damages, claims, expenses and other liabilities resuliing from or arising out of,
either wholly or in part, () any operations of Lessee on the Property, (i) any negligent
mawmnmmumdmammwhm '
work for Lessee, or (i) any breach of this Agreement by Lessee. This indemnification
shall survive the tesmination of this Agresment. MMMMW‘;
losses, damages, claims, expenses and other labililies caused solely by any grossly
negligent or defiberale act or omissien on the part of any Lessor indemnified Party.

56 Insurence. Lessee agrees o maintain kability insurance covering its
activities on the Property and to name Lessor as an additional insured. Such coverage
shall have a minimurmn combined eccurrence and annual imitation of Ten Million Dollars
($10.000,000) previded that such amount may be provided as part of a blanket policy
covering other properties. Lessee agrees to supply Lessor with such certificates and

5.7 ; ppests. In the event that Lessee’s, iis contractors’,
uWMsmhMMbﬂwwm
o any of Lesser’s livestock, growing crope, farming or grazing operations on the.
Property, Lessee agrees 10 pay to Lesser an amount aqual to all of Lesser's out-of-
pocket iosses due o such damage to such livestock, growing crops, farming or grazing
operations which shail be an amount equal to the revenue that Lessor woukl have
received on the epen market for said damaged crops or livestock during the growing or
grazing season during which crops or livestock were damaged or destroyed. Payment
shall be made by Lessee within thirty (30) days afier notification from Lessor.
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$8 Wasle Lesses shall not commit or permit to be commiltod any waste,
skip, damage (o or misuse of the Proporty. Lessee shall refrain from practicss hat will
cause unusual erosion 1o the Property and Lessee shall maintein alf the improvements
:‘mmhwmamw“mummm

59 . Lessee agrees o coendinate with Lessor to implement
reasonable weed railligation measures on the Property in the vicinily of wind
generation systems and o solely bear the cest for such measures.

§.16 Fonces aid Gales. Lesoce, its agents, ermployees, and invilees shall be
mwwumammw:m and to repair both
the fences and gates from any damage caused by their opening and closing of the gates
in the course of gaining access to the Property. Lessee will be responsible for any gates
left open and for any time spent by Lesser gathering livestock that strayed from Lessor’s
properly as a result of Lessee’s or iis agents or employees leaving a gate open.

5.11 Projes RaRsion. Lessee may take initiative o maximize
‘mbmwmwmwmwmmw:
property by negotialing modifications 10 this Agreement agreeable to hoth the Parties.

512 . . Lessee shall not interfere with Lessor’s use of the
Mmm mmmwmwgmmwmm
party by any appropriste means and the cost thereof shall be immadiately reimbursed to
the aggrieved pasty. Specifically, Lessee shall not place ary wind energy generaling
facililies in such 3 manner as 10 interfere the normal operations of Lessor's farming and
ranching operations including pivots and irrigation stuchures.

hotily. Lessor is the sole owner of the Propertly. Lessor has
;mummmwmumwmmw

ion fgnants. Lesser has attached herelo as Exhibit C a list of
mn&mmmmwmms 2007 issued by
Land Title & Escrow, inc. of Buriey, ldeho. Sald preliminary ille report covers real
property owned as a whele by Lesser in Cassia County, kiaho, of which the Property is a
portion. As an scosnmodation to Lessee and to three ather imited liabillly companies
related to Lessse, Lessor is leasing four (4) separate parcels, which as neled are
subpasts of the whole parcel covered by said Wle commitment. Consequontly, itis
mutmdaemnmuuhmmmmum
Subject o the foregoing limitations, there are no liens, encumbr , leases,
mevigages, m«mwmm«aaﬂemm«m
exceptions to Lessor's foe tle ownership of the Property except as spetified in Exhibit C
aitached herelo. Lessor represents and warrants that there are no tenants on the
Propertly except as specified as in Exhibit C. Lessee acknowledges that the leasehold
granted to Lessee hereundar is subject to these matiers listed on Exhibit C as they may
permit or grant tenancy rights in the Property to any enlity or person unless and unill

8
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suberdinating such tenancy ¥ the andier prolecting Lessee from disturbance
by the tenant of Lesses’s use of the {the “Subordination Agreements”).
Furthermore, hhmﬂwﬂam%ambhﬂdnymmd
tenancy on the Property dursing the Term without having previously executed a
mmw“mmmmmmam
knowledge of such tenancy, and bolh Lessor and such tenant shall execute
Suberdination Agrecments presentod by Lessee within fifteen (15) days of such
presentation by Lessee.

6.3 Mo ninlarencs. As long 2s no “Event of Defadl” (as this torm is defined
in Seclien & belew) caueed by Lesses has eccured and is continuing, Lessee shall have
ﬁnﬂmﬁmdhmwﬂmme«ﬂem
in accordance with the terms of this Agreement without any suit, trouble or interference
of any kind by Lessor er any parly claiming through Lessor. Lessor may use the
Property for agricultural, recreational, or other beneficial purposes as described in
mmawpmwmam«wmm
exploration or exdraction (see Sedlion 6.3.1, below, for additional limitations on these
uses). LmﬁMmemyuwmammmm
which interferes with or is incompatible with Lessee’s use of the Property as permilted by
this Agreement or which in any way interferes wilh the wind flow across the Property.
Lessor will not grant any license, lease, or other right with respect to the Property which
could intesfere with Lessee's operatiens. Notwithstanding the foragoing, Lessor retaine
mmanmmwm«mmmm«m
similar projecis on the Preperty. The Parties shall have the right to remedy any such
interference by the ether parly by any appropriate means and the cost thereof shall be
mehwm

mumumwauwmmmmw
pipeiines. Any exploraiion, extraction, or pipeline activilies arising from a mineral lease
executed by Lessor subsequent to this Agreement must be compatible with Lessee’s
use of the Property, and will not harm, interfere with, put at ek, or jeopardize the any of

) $o long as it does nat interfere with
Mmdmm Lmarmmmmmmmm
mewmnmﬁmmmwmnm

mmwmwm« wm.mm m miear
regulation relaling te the generafion, manufiaciure, storage, use, release or threatened
release, disposal, iransportation or presence of any substance which is defined as a
“hazardous substance”, “deleterious substance” “hazardous material”, “toxic subsiance”,
or "solid waste”, “hazardous waste” in any applicable federal, state or local law, statute
or ordinance, on or under the Propesty. This Seclion is not intended to apply 1o the legal
and apprepriate application of substances fo miligate or control noxious weeds.

65 galion. Lesser shall indemmify, defend (using counsel
mumuwmmwmmm
morigagees, officers, employess and agents (each, a "Lessee indemnified Party”)

4247v - LEASE AGREEMENT XR
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wwmdmmmumsmmmm
salely from or asising solaly out of () any operations of Lesser on the Properly, (i) any
grossly neghigent act or grossly negligent fallwe o act en the pert of Lesser er anyone
eise engaged in doing wark for Lesser, umwmswwuw
This indeswification shall survive the lermination of this Agreement. This

indemnification shall net apply 1o losses, damages, claims, expenses and other iabililies
caused either wholly or in part by any negligent or deliberate act or omission on the part
of any Lessee Indemnified Party.

65.1 Lessor's re o indemnify Lessee under Saclian 6.5 is capped
at One Mitlion Dellars ($1,000,000.08), uniess an insurance policy is in piace which
Mﬁrmm mmmammm«m

aclivilies coramence on the Property by Lessor er other party, the cap of Lessor's
WhMMWMBMmeWM

1.

7.t Encasnbar. Lessee shall have the right at any time 1o morigage
hmﬂMaWdamm«Msmmu
Agresment without the consent of Lessor. Lessor shell be provided copies of all such
mmmwmmummmwu
purposes of supplying notice as described in Seclion 7.2 (c). Lessor agrees that such
Mm&mdmmmmmmmm
confidential and shell net disclose such records to any third party without Lessee’s prior

intevest hereumder as provided v Seclion 7. mmwmmqu
mmwwumammam

(a) The Pariies will nat cancel or madify this Agreement without the
prier writien consent of each of the Morigagees, which consent shall not be

unreasonably withheld or delayed.

) Each Maorigagee shall have the right to do any act or thing
required ' be perfonmed by Lessee under this Agreement, and Lessor shall accept any
such act or thing performed by a Morigagee under this Agreement as ¥ such act or thing
was done by Lessee itsel.

() ¥ Lessor shall become eniitied 10 torminate this Agreement due to
an uncured default by Lasses, Lesser will net terminete this Agreement unless it has first
given written nelice of such uncured default and of its intent {0 terminate this Agreement
o sach Morigagee which have recerded andor given Lesser personal notice of their
secured interest in Lessee's praperty and has given each such Merigagee at ieast thirty
(30) additional days 1o cure the default to prevent such teemination of this Agreement.

(@) in case of the tenninalion of this Agreement as a result of any

default or the bankruptoy, m«mmmmwm
Lessee, Lessor shall give prompt notice 1o all Mesigagees which have recorded andfer
given Lesser personal nolive of their secured inlerest in Lessee’s property. Lessor may,

10
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at its sole disorelicn, upon wiillon request of the fivet priceily Morigagee which has
recendod andior given Leseor peresnal nolive of their semed intevest in Lossee's
propesty, made within iosly (40) days afler netize 1o such Morigagee, enier into a new
loase agreement with such Morigages, or its dasignee, within twenty (26) days afer the
receipt of such request. Such new lsase agreement shall be effective as of the date of
the termination of this Agreement by reasen of default by Lessee, and shall be for a term
mwum&mrmaumuwmemm
covenants, condilions and agreements as contained in this Agreement. Upon the
execution of any such now laase agreement, such Morigagee shall (i) pay Lessor any
armounts which are due Lesser from Lessee, @) pay Lessor any and all amounts which
would have been due under this Agreement (had this Agresrnent not been terminaled)
from the dade of the terminalion of this Agreement 1o the date of the new lease
agreement, and (if) agree in wriling to perform or cause to be perfored ail of the other
covenanis and agreements set forth in this Agreement to be performed by Lessee to the
extent that Lessee falled to perform the same prier fo the execution and delivery of the

new lease agreement.

(e)  The sale or other transfer of any interest in the Agreement by any
~mmmmwnwawmmmmm¢wmf
granied, then such Mortgagee shall have no further dulies or obligation: ,

8.1 Defaulls. Each of the following events shall conslitute an “Event of
Defaull” by a party and, subject to Seclian 7.2 above, shall parmit the non-defaulling
party to terminate this Agreement andfer pursue all other appropriate remedies available
at law or equity:

(@  The faillure or omission by either party t0 pay amounts required to
be paid hereunder when due, and such feilure or omission has continued for thirty (30)
days after written notice from the other party;

@) mmwmwmmam keep or perform
any of the other tenns, agreements or condilions set forth in this Agreement, and such
fallure or omission has conlinued fer thirty (30 days {er such lenger reasanable period
of time required to cure such fallure or omission, if such failure or omission cannet
reasonably be cured with a thirty (36) day peried) after written notice from the other

party; or

(e} A perty files for protection or iquidation under the banksuplcy laws
of the United States or any other jurisdiction or has an involuntary petition in bankruptcy
or a request for the appoiniment of a receiver filed against it and such involuntary
petiion or request is net dismissed within sixty (60) days after filing.

3208. Lessee may terminate this Agreement at any
mmwmmammmm waitten nofice and paying Lessor a
temaination fee equal to the Minimwan Land Rent for the remainder of the year in which
the termination eccurs or the amount appiicable to a three (3) month ime peried
whichever is greater. Lessor ackmowiedges that development of the wind generation
facilities is dependent upen the completion of, mmmmm
federal, state and local permiliing processes and the availability of project financing. In
mmmmmaummm&mmmm
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development of the wind energy facliity, whether for permiltting, enviranmental or ather
considerations, Lessee may tonninate this Lease ("Early Termination”) bafore the
commencement of construciion. in the event of such Early Terminalion, Lessee will
provide Lessor, for Lessor's use, any wind messurernent data and any facility peawitiing
documentation develaped by Lesses as of the lormiination date. Within ninety (90) days
fallowing any such Early Termination, Lessee will remove its property and instaltations
from the Leased propesty, inchuding its melsorclogical towers.

83 W Upon the expiration or easlier termination of this
Agreerment, Lessee shall peaceably and quislly lseve, surrender and retumn the Property
fo Lessor in the condilion in which R was substantially st the carmmencement of this
Agreement, uniess otherwise agreed to by Lessor. Lessee agrees and hereby
covenanis 1o disrmanile and remove all equipment, improvernents, fidures and other
property owned or installed by Lessee or its affiliates on the Property (provided that ali
footings and foundations shall be to a depth of three (3) feet below the surface of the
ground and covered with soil) within cne hundred eighty (180) days from the date of
termination, all of which shall be at Lessee’s sole cost and expense. If Lessee fails to
remove such wind power facililies within 180 days of lermination of the -
wmmamemmmmuWMd
removal and restoration incurred by Lessor. in addition to any other remedies available
1o Lessor, should Lessee fall 1o remeve such property within one hundred eighty (180)
days from the expiration or earlier termination of this Agreement, any and all property
remaining on the Property beyond such one hundred eighly (130) day removal period
shall be deemed abandoned o Lessor and Lessee hereby agrees to relinquish any and
ali rights %o any such properly, it being nonetheless understood and agreed that Lessor
shail be under no cbiigation 1o accept such abandonment.

84 pperty. Lessor reserves the right to itself and its
muwmnmummmmwmnmw
“mdMM&MEMMMMMdd
the terms are being kept and performed by Lessee.

9. Congosnnation. Shoulkd tile or possession of all of the Property be taken in
condermnalion proceedings by a govemment agency, governmental body or other
private party under the exercise of the right of eminent domain, or should a partial taking
render the remaining pertion of the Property wholly unsuitable for Lessee’s use, then this
Agreement shall terminate upen the vesting of tille or taking of possession. All
peayments made on account of any taking by eminent dornain shall be made 1 Lesser,
oxcept that Lessee shall be entitied 1o any award made for the reasonable removal and
relocation costs of any removable property thet Lessee has the right 1o remove, and for
the loss and damage 1o any such praperty that Lessee elects or is required not to
remove, and for the loes of use of the Property by Lessee. It is agreed that Lessee shall
have the right to participate in any seitiement preceedings and that Lessor shall not
10. Macolensous.

10.1 Delas. I performance of any act required by this
Wuumummamewwmawm
of God, strike, lock-out, labor trouble, inability to secure malerials, restrictive

12




XRG Answer SJ Exhibit 1
Page 14
Case No. PAC-E-10-08

governmental laws or reguiations, or any other cause nt the fault of the party required
to pesform the act, the affected parly, upen giving netice 1o the other parly, shall be
excused frarm such performance to the extent of and for the duration of such prevention,
resiviction er delay.

102 Assigpment Upon the prier willlen consent of Lesser, Lessee shall have
the right 1o soll, aseign, encumber, vansler, or grant leases o any or all of ils rights and
interests under this Agreement; provided, however, that any and all such transfers shall
bwwmuﬁdnmmmmam
Agreement No such sale, assignment, ansfer, or lease shall relieve Lessee of its
obligations under this Agreement uniess Lessee assigns its entire interest hereunder, in
which event Lessee shall have no continuing Kability, except that Lessee shall remain a
mﬁﬂmmw:hmmwmme
the condition that it was in at the commencement of this Agreement. With respect to
such a transfer, mummumwmmmwm
end of the Agreement term; (i) the same shall be expressiy made subject to all of the
terms, covenants and conditions of this Agreement; and (iif) no assignment shall be valid
and effective uniil the assignee shall exacute, in form reasonably satisfactory fo Lessor,
and agreement to be bound by all of the terms, covenanis, and agreements of this
Agreement. Lessor shall have the right o sell, assign, encumber, or transfer any or ail
of its rights and interests under this Agreement. Nothing hersin shall restrict Lessor's
right o sell, encumber or fransfer the Property.

10.3 Nefigas. All nofices or other comeunications required or pefmitted
hereunder, including nelices to Morigagees, MMMM&M&
in writing, shall be persenally delivered, delivered by reputable ovemight courier, or seat
by registered or certified mail, returm receipt requested, and postage prepaid, addressed
{o the Parties at the following addresses:

i io Lessar
JR.WCW
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Notices personally deliverod shall be deemed given the day so delivered. Nolices given
by overnight cowier shall be deemed given on the first business day fellowing the
maling date. Notices malled as provided herein shall be deemed given on the third
business day following the mailing date. Nelice of chenge of address shall be given by
wilten nelios in the manner detalled in this Seclion 10.3.

104 Pwther Agsirancns. Each of the Parties to this Agroement agiees o
porfonn sll such acts ncheding but not imited 10, execuling and delivering such
instrumenis and documents) as reasenably may be necessary to flly effactuate each
,ﬂddhmﬁiﬁnduw Lesser exprassly agrees that it will
from time o time enter inlo reasenable nondishrbance agreemenis with any Morigagee
MWMaMmmwmmumau
Merigagee and not disiurd its pessessien of the Praperty so long as it is not in default of
any of the provisions of this Agreement. Lessor agrees that within thirly (30) days after
receipt of 2 weitten request by Lessee it shall: (a) grant rights-of-way and leases for
electic and other public ulilities and faciliies and any other electric power purpose
including any power transmission line on terms acceptabie to Lessor and as the Parties
shall deem necessary or desirable for Lessee’s development and use of the Property;
and (b) cooperate with Lesses in connection with requesis for any and all zoning
changes or olher land use penmiis andfor approvals necessary for Lesses's

105 Esbe dificales. Each party agrees thet it shall, at any time during
ﬁeTmefﬁw n ten (10) days after a writien request by the ofher
perly, execule, acknowiedge and deliver 1o the requesting party a wiithen statement
certifying that this Agreement is unmedified and in full force and effect (or modified and
stating the modifications), the dates on which the payments and any other charges have
been paid, and that there are no defaults existing or that defaults exist and stating the
natuwe of such defaults.

106 Mo Waiver. No waiver of any right under this Agreement shell be
effeciive for any purpose uniess in wiiting, signed by the party herele possessing the
right, nor shall any such waiver be consirued fo be a waiver of any subseguent right,
term or provision of this Agreerment.

18.7 . The Parties agree that the contents of this Agreement
and other mamm axcept as required by law, shall
nmmm Such information shall not be disclesed o any persen or
‘company without priar written consent of the ether party.

10.8 Enifice Agreament. This Agreement, together with its attached exhibits,
contains the onlice agresment between the Paries hereto with respect io the subject’
malier hereo! and any prior agreements, discussions or understandings, weliten or oral,
are supevcaded by this Agreement and shall be of no force or effect. No addition or
‘modification of any term or prevision of this Agreement shail be effective unless set forth
in weiling and signed by each of the Parfies.

109 Goveming Law. The terme and previsions of this Agreement shall be
mam*mmamm&mwnm
made and 1o be performed within such State and without reference 1o the chaice of law
principles of such State or any other state. In the event of any dispule between the
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10.10 iniomeetolion. The Purties agree that the terms and provisions of this
Agreement ermbody their mutunl intent and that such torms and conditions are not 1o be
construed move lberally in faver, nor more stiiclly against, either pasty.

10.11 Pasligl lidlily. Should any femn or provision of this Agreement, or the
appiicaiion thereof 1o any persen or ciroumsiance, 10 any exient, be invalid or
unenforceable, the remainder of this Agreement or the application of such term or
provision 10 persons or circumstances ether than those 1o which it is hold invalid or
unenforoeable, shall not be effected thareby, and each remaining term and provision of
this Agreement shall be valid and enforceable 1o the fullest extent permitted by law.

Counierparts. This Agreement may be executed in two or more
mmammqummaam when taken
together, shall conglitute one and the same instrument.

aaumamwuuuﬁwnmhm
attorneys’ fees and coasts in conneclion with such action or proceeding from the nron-
prevailing party.

16.44 Memorandum. MWMWWMama
Wind Lease Agreement in the form attached hereto as Exhibit B.

IN WITNESS WHEREOF, Lessor and Lessee enter into this Agreement as of the

m&m

President and CEO
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entered into as of March 14, 2007, by and between J. R. Simplot Company ("Lessar”),
and XRG - DP8, an idaho lmited labillty company ("Lesses”). ‘

A On the date hereol, the Parties have enlered into 2 Wind Park Lease
and acoess on and across cerlain land which is more partiaularly described in Exhibit A

B.  The term of the Agreement (the “Tenm"), shall begin on the Effective Date
mwumhmmmmammu
mmwmeﬂsWermmmmeym
thereof. %mmﬁammdhwm
forth the expivation date of the Term. In addition, the parlies agree that Lessor may fle a
Rrofice of termination of this Agreement upon the expiration of the term or in the event of
Agresment which is to be recerded in order that third paries may have nolice of the
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IN WITNESS WHEREQF, the Pariies have exsculed this Memarandum of Wind
Park Lease Agreement as of the dale sel forth sbove.

J. R, Simplot Company

Lawrence $. Hisbk
President and CEO

XRG~-DP8
An kiaho limited Kability company

w///é/z,

W /744‘- AR
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Siato of___1DMRO )

, 8.

Gumiy ol 4s )

On zo_n,mmmw

‘ "o 0 besls ok m»uumm
wmwnummww"““
mmnmummm and that by

)
) 88.
)
On Margs, 27 , , 2007, before me, the undersigned

Notary Public, personally

appeared kaé& /”té% wa‘ku-"“ personaily knewn
hmwmmnnnmﬁmmnuum)m
Mmmnummmmtpmm
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EO8RIT A
DESCRIPRION OF THE PROPERTY

2&;?;&3&&)&?&”%&%%17, E % SE % Section 18, and
) Section 19, Township 11 Seuth, Range 27 East of the
Boise Meridian, Cassia County, Maho

RANDUM OF WIND PARK LEASE AGREEMENT — Page 4
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. . . 2010 by
ﬂ,MI.&MOdeXRm,LLCMM,&
“Parties”. Capitalived tesms used hercin heve the meaning ascribed to them in that Wiad Park
Lease Agreement entered into by the parties on March 14, 2007:

The Parties entered into 2 Wind Pask Lense Agreement on March 14, 2007 calling for
Commercial Operation to begin within three years of its March 14, 2007, Effective Date. The
and have agroed to, and heechy do, exiend the doadline for achieving Commerciat Operation as

__ XRG-DPS, LLC will provide proef of Substantial Construetion an er before July1, 2010
with Commercial Opesation to begin approximately upen the compietion of censtruction of the
project. Substantial Construction is defined as follows: 1) the delivery of a binding Power
Purchase Agreement with a reputable utility; 2) the delivery of a binding construction agreement,
including a perfermance bond and which defines the Commercial Operation date; 3) the delivery
of all governmental approvals required to complete the project; 4) the delivery of binding
purchase agreements for all necessary equipment to complete the project; and 5) actual
conunencement of construction and installation on the site.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of
Agreement until July 1, 2010, subject to sutomatic termination if the feregoing conditions have

F, Lessee and Lessor enter into this Agreement as of the date

Page 1 of 2
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THIS WIND PARK LEASE AGREEMENT (the “Agreement”) is entered into as of
March 14, 2007 {the “Effoctive Date”) by and between J.R. MMM
and XRG-DPS, LLC, nmmmymw Lessor and Lesses
e sometimes hersin referred 10 as the "Parlies.”

A Lesser owns certain real property located in Cassia.
Ceunly, in the State of idahe, and more particularly
described in Exhibit A altached hereto (the "Property”).

B. Lessee desires to laase the Property in order for
Lessee fo develop, install, own, and operate wind energy
MM(MM&::WM’)@

C. Lessor desires 10 isase 1o Lessee the Preperty on
the terms and conditions contained herein.

D. Lessee seeks o provide wind energy to Rocky

Mountain Power and is cusvently in active negotiations to
sell up to Twenty megawalts (20 MW) of wind energy e
Rocky Mountain Power. Lessor understands, and herein

m*‘e- L rd 1 mmamale shlimatine hargundar are
W“ .37 on of power
oroheracoeplel 0. g (€S ting upen
the nature of sak ybe
required to instal Jines andéor
may heve o inst overa
peciod of years.

WW&:MMMM:&M«
which are hereby acknowledged, Lessor and Lessee hersby agree as follows:

1. igasa Lesser agrees to lease io Lessee the Property subject 10 the tesms and
conditions hereof, for the use and purpose of () wind resowrce evaluation, wind energy
development, wind energy slorage system, enssgy transmission. and refated wind energy
mmamhmm (i) placement on, over, under and
across the Property of iransmission lines for electricity and communications and related
facilities and for one or more subsetations or interoonnection faciiies, as described in
Seclion 3.2, and (W) ingress and egress 10 and from the Properly, as described in

1.1 858 : anlies. Lessee acoepts the Praperty included
nmwhhmmmwmwmm

1

£248v - LEASE AGREEME
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warranties, express or implied, except as otherwise set forth in this Lease. ltis
understood and agreed that Lessee has inspecied the Property, and that Lessee has
mumﬁumanmwhmmmm
for which Lessee is avthorized to use the Property.

2 Tem

21 Tema The lesm of this Agreement (the “Tesm"), shall begin on the
Eflective Date and shall continue for thirly (30} years from the commencement of
mmuwmmmnmmam
Wmmum“ e “Expivalion Dale”). As used herein, the

wmemmpmmwﬁme
memvﬁrh SUCCS ;«mmmMamm
Cither party may file a supplemental Memorandum of Wind Lease
mmummmam'rm In the event Lessee fails to
commence Commercial Operation of the installed capacity secured by Lessee in the
PPA(s) within three (3} years after the Effective Date, Lessor may terminate this
Agreement, by providing Lessee notice pursuant 1o Seclion 10.3.

»mehm&hm“.wmm

.TmLmMMMMMbMW mm m
repair and operate wind energy generation systems on the Property, including the use of
wind that passes over the Preperly, as Lessee determines in its sole discretion for the
MW capacily secured by Lessee in the PPA(s). Wl‘nﬁghg&mﬂye\'m
foregoing, this Section 3.1 shall include the instaliation, co ction, maintenance and
operation of any and all equipment and improvements necessary nruaefuﬁwthe
Mﬁﬁdmmm Mummw mm

Mwmm m mywds and
mmwwuwnmmwm«
erection of ary temporary or permanent residential structwes. Lessee shall determine
ummmmdmmwwwhtm
discretion, but Lessee shall not locate, position or place any wind turbines, unless
mw»wmmmmwmwuumd

any occupied residence as such residence exists at the time of the installation and
m«mmmMWsmmm in additien,
mmmmmmmmmwmmm

and geologic ir s, as Lessee deems necessary or desirable in connection with its
Wﬁaﬂmmwmm&ew Upon Lessor's
written request, Lessee shalt provide Lessor with the results together with any underlying
data of any tests and inspections undertaken by Lessee pursuant 1o the preceding
sentence.

‘ 311 less his i kise the Propesty. It is undersiood, however, that
wmmuwbmhdmmm&mmm
Lessee’s use of the properly for wind generalion systems. Further, Lessor shall have




XRG Answer SJ Exhibit 1
Page 27
Case No. PAC-E-10-08

the right to install ils own wind energy goneration systams for MW capacily In exess of
hmnwmumaontmaummm

wuumammmmwmma
more subsiations and interconnestion or switching facililies from which Lessee and
others may imterconnect to a ulility ransmission system er the transmission system of
anolher purchaser of elecirical energy, all together with appropriate rights of way on,
#long and acress the Praperly. This right of use and purpose shall remain in effect only
uMaMWhmMMWNMM

33 3 0 Rase. Lessee shall have a ron-exciusive
mammuwbwmummwmm
equipment instalied thereon ever and across the Property by means of existing roads or
mwwmm«mammmmmmm The
routes or roads will be approximately fourteen (14) feet in width. Lessee specifically
acknowledges that all roads now upon the Property and those roads 10 be constructed
a5 2 part of the wind generation facilities may be used by Lessor. Lessee will consuit
with Lessor in the siting of new roads on Lesser's property, and Lessor will have final
plan appeoval of new praject roads, which approval shall not be unreasonably withheld.
Lessor may continue to keep livestock on the Propesty or engage in other agricultural
activities. Such Ivestock shall have the right of way on ail roads and Lesses agrees to
mwwmymmwhmmmm

34 Loy jirements. Lessee may locate wind energy
mmammwmammmmm
including at or near the Praperly lines under the terms and conditions herein. Lessee in
9o0d faith shall consult and coordinate with Lessor on placement of wind energy
gencralion systems and all related components 10 determine if any impact may ooour on
curvertt agricuftural or grazing eperating conditions and shall use all commercially
reasonable cffovts to locate wind generation refated systiems as 1o minimally impact
Lesser's curvent oporations on the Property. Lessor’'s consent of final placerment of wind

energy generation systems or related facillies shall not be unreasonably withheld.
mhmmmumammdwmwm
system or related facilities or equipment 10 be instalied or constructied on the Properly or
slong or near property ines is imited or restricted by any private agreements or
restricions or any laws, rules or ordinances of any govemmendtal agency, Lessor shall
cooperate with and assist Lessee in obtaining waivers or variances from such
requirameonts and shall exacute all documents evidencing Lessor's agreement o the
elimination of such requirements.

35 QOumenhip of nstalied Praperty. ANl preperty instalied on the Preperty by
Lessee, iis suscessors or assigns, whelther real, personal or mibeed, shall remain the
mmamwmumnmuwm , subject 0 Seclion 8.3
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Beginning en the Effeciive Date and conlinuing uniil the Commercial Operation Date,
Lessee shall pay 10 Lessor an arewal fee of One Thousand Five Hundred Dollars
($1,508), such fee 1o be paid en er before July 1% of each such year, beginning in 2067.

42 Miniown Rant Upen complstad instaliation of each wind turbines,
Lm“mbunaumhehadmmmm,mwmd
instalied capacity on Lessor’s land ("Land Rent Start-Up”). After the Commercial
WMMW&M&M&«M&M
5t that occurs during the duralion of the Term, Lessee shall pay to Lesser the amount
One Thousand Five Hundred Dellars {$1,506) per MW of installed capacity for the first
year and Two Thousand Dellars ($2,000) per MW of installed capacity for each
subsequent year ("Land Rent") per yoar, provided that (3) after Lessco tarminates the
Agreement, Lessee shall pay Lessor a partial Land Rent payment prorated for the partial
year between the tasmination date and the next following January 1st, () no later than
m(ﬂMMMWWM Lessee shall pay Lessera
partial Land Rent payment prorated for the pertial year between the Commercial
memmmmmmmmmm

mmercial Operation Date, the Land Rent shall be paid quarterly. In the event that
Lmaamﬂsaammftmﬁew t.ecsooshdpaybl.mm
additional One Thousand Dollars ($1,000.00) per year, as and for substation rent, per
substation ("Substation Rent”). For each substation; the first rent payment shall be due
&t the inliation of construction of said substation and on or before January 108 for each
subsequent year therealier duing the remaining Term of this Agreement. In the fusther
event that Lessee shall consiruct a anemission (89kV er larger) line or lines across any
portion of Lessor’'s property pursuant to Saction 3.2 above; Lessee shall in addition pay
Lesser ranemission right-of-way rent annually, Msmmm
(810&00}9«“&; with such lease acres calculated by mu :

mmwammdwmmmmwmum
by 43,560 square feet ("Transmission Line Rent”). For each ransmission right-of-way,
the first rent payment shall be due at the infliation of use of said right-of-way and en or
before January 10t for each subsequent yeer thereafter during the remaining Term of
this Agreement. MMMMMMTMMMm
colleclively referrad to as “Minimum Rent”,

43 BRoglly Pawnent ¥ during the Term of this Agreement, the Royalty
Percentage (defined below) of Gross Revenues (defined below) from the wind
generation systems located on he Properly during any calendar year exceeds the
Minimum Rent applicable o such calender year, Lessor shall pay such excess 1o Lessee
as additional rent. These addiional rent payments are due and payable within sixty (60)
days following the end of each calendar year.

wmmmmmmawhmswma
Commercial Operations, three and ane-half percent (3.5%) in years 6 through 10 of
Commercial Operations, four and one-half percent (4.5%) in years 11 through 15 of
Comsmercial Operations, and five and one-half percent (5.5%) in year 16 and in each
‘subsequent year uniil the termination of the Agreement.

The term “Gross Revenue” shall mean: any cash receipls actually received by Lessee
from 1) the sale of eleciricily gensrated from the wind generation facilities 10 whalesale
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insurance or warrentes er guasentos, 1 the extent thet payment is made thessunder 1o

ey inlevest earned on such funds; 3) ameunts received from a governmental or quasi-
governmental body or agency as a payment, subsidy or credit in connection with or
arising out of the develapment or censirucion of wind generation faclities; 4) parasitic
loss (Lo, electrical enesgy used 1 power wind turbine generaiors or any other
improverents, er in connection with Lessee’s operations on the Property; 5) sales of
without limitation, due to a default by the purchaser thereof), except that payment under
received; 6) proceeds received from the sale, lease or other disposition of any wind |
turbine generators or from the sale, lease or other dispesition of any of Lesses’s other
improvements, rade fodures or chattel, or any interest therein; 7) any rental, instaliment
payment or lump sum payment received by Lessee in exchange for Lessee’s assigning,
subleasing or elherwise ransferring all or any interest of Lessee in this Lease; 8) sales

. 441 Lessee will provide 0 Lessor a compitation of the annual production of
confidential and shall net disclose such records to any third party without Lessee’s prior

4.5. Sutakar of Wind Tarbines on the Prog '
and agree that the paywnents provided for in § . apg 4.3 were negoliated with
desire for Lessee 1o fully build out the wind potential on the Property to 20 MW is limited
only 10 the extent thet it is able to securs a PPA(s) from Rocky Mountain Power or other
in the PPA(s), then Lessee will pay Lessor Minimum Rent in an amount calculated as ¥ it
had construsted the full amount of capaeity called for in the PPA(s).

D
B
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4.6
Section 4.1 Payment Prior to $1,500/r Beginning with the
Commencement of Effective Date and
Commercial Ending Upon
Operations Commencement of
. Operations
Section 4.2 Land Rent $4,000/MW installed | One Time Fee
(Start-Up) | capacity ,
Land Rent $1,500/MW installed | Annual after
{Annual) capacity for first Commencement of
, year Commercial
$2,000/MW installed | Operations; paid in
@pac:ty every year | quarterly
: first year
Substation Rent S‘l &OOIwbstaﬁon Annual after
initiation of
- construction
Transmission Line | $1,000/ease acre | Annual after
Rent for transmission ' initiation of
lines construction
Minimum Rent = Annual after
Land Rent Annual, ‘Commencement of
Substation Rent, & Commercial
Transmission Line Operations or
Rent initiation of
Section 4.3 Royalty Payment If Royalty Annual after
Percentage of Commencement of
Gross Revenues Commercial
exceeds the Operations
Minimum Rent
(Section 4.2.)
applicable to such
calendar year,
Lessor shall pay
such excess to
Lessee as
additional rent

5. Lessee Covenants. Lessee covenants, represents and warrants to Lessor as

follows as of the Effective Date:
8.1

. Lessee shall at all times comply in all material

respects with all vaﬁd Iaws‘ oas rules, regulations and statutes of any
governmental agency applmble to Lessee’s operations on and use of the Property.

52

arges. Lessee shall be responsible for

any increase in rea! propeny !emedaga ‘the Property attributable to Lessee’s

6
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m&wunmmw or under the controt of, Lesses,
mmnmnmmmmm
transmiasion and interconnection facilies, and other fodures and equipment owned by
Lesses and localed on the Praperty. muhmkudaﬁmm
taxes asseciated with the installation of the wind generation systems. Lessee will also
ﬁm«amwu&m mwmmwwmmm

$3  Lisns Lecsoo shell keop Lessor's interest in the Property free and clear
of alt lens and claims of liens for laber and services performed on, and materials,
mmmmummnmmm'smdm

mewmubytmef any law, mm «mm« ‘

aeﬁm wﬁmw»wwmm«mu Mer
ordinance on or under the Preperty. This Section is not intended 1o apply 1o the legal
mmmﬁmnmawmmb

$5 |ndeamificafion. Lessee shall indemnify, defend (using counsel
muwmmmw:m partners, morigagees,

mﬂmMmmmmwmmd
mmmmmmmmmmamma
either wholly or in part, () any operations of Lessee on the Property, (il) any negligent
act or negligent fallure 0 act on the part of Lesses or anyone efse engaged in doing
work fer Lessee, or (i} any breach of this Agreement by Lessee. This indemnification
shall survive the termination of this Agreement. This indemnification shall not apply to
lesses, damages, clairs, expenses and other abilities caused solely by any grossly
negligent or deliberate act or omission on the part of any Lessor indemnified Party.

56 Inswance. Lessee agrees 1o maintain Kability insurance covering its
aclivilios on the Property and % name Lessor as an additional insured. Such
shall have a mininum cormbinad eccurrence and annual limitation of Ten Milion Doliars
($10,000,000) provided that such ameunt mey be provided as part of a blanket policy
eovering other propecties. Lessoe agrees 10 supply Lesser with such certificates and
other evidencs of insurance as Leseor may reasonably request.

57 page to 1. ; injeresis. i the event that Lessee’s, its contractors’,
sw olivi ‘V;uhMthmmm
1o any of Lesser’s livestock, growing crops, fanming or grazing operations on the
Property, Lessee agrees to pay 1o Lessor an ameunt equal to all of Lessor's eut-of-
pocket losses due o such damage o such ivestock, growing crops, farming or grazing
operalions which shall be an amount equal 10 the revenue that Lesser wouki have
received an the open market for said demaged crops or livestock during the growing or
grazing season during which crops or livestock were damaged or destroyed. Payment
shall be made by Lessee within thirty (30) days after nolification from Lesser.

7
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58 Yiasle Leoses shall not commit or permit 10 be commilied any waste,
stip, damage 1 or misuse of the Prepenly. Lessee shall refrain from pracices thet will
case wwsual erosion to the Prapesty and Lessee shall maintain ol the improvements
:‘thmmﬁnﬁMdﬂmﬂtham

: 5.9 VWoeds. Lessee agrees o coordinate with Lessor to implement
reasonable appropriate woed miigation measwes on the Property in the vicinity of wind
generalion sysiems and %o seloly bear the cost for such measures.

510 Fesces gnel Goles. Lessce, is agenis, employees, and invilees shail be
respensible 10 epen and close any gates accessing Lessor's property, and to repair beth
the fences and gates from any damage caused by their opening and closing of the gales
in the course of gaining acoess 1o the Property. Lessee will be respensible for any gates
ieft open and for any time spent by Lessor gathering livestock that strayed frem Lessor's
property as a result of Lessee’s or hmummbaiuagmm

511 Proiectt pansion. Lessee may take initiative to mavamize
wawmmm m;mumm'n ‘g::
preperty by negotiating mediications 1o this Agreement agreeable to both the

, §5.12. hig lninsfaspnce. Lessee shell not interfere with Lessor’s use of the
Property. The Parties shall have the right to remedy anw such interference by the other
party by any appropriate means and the cost thereef shall be immediately reimbursed to
the aggrieved party. Specifically, Lessee shall net place any wind enengy generating
faciliies in such a manner as o interfere the normal operations of Lessor's farming and

ranching operations inciuding pivols and irigation structures.

S ovenanis. Lessor covenants, represents and wamrants to Lessee as
Mu«umm

6.1 Aulbority. Lesser is #he sole owner of the Property. Lessor has
hﬂ“MmﬂMhmnﬂmmﬁqm

6.2 Lions and Tenonis. Leseor has atlached herebd as Exhibit C a st of
exceplions 1o title contained I a preliminary il report dated March 6, 2007 issued by
Land Thile & Escrow, Inc. of Burley, idaho. Said preliminary title report covers real
property owned as a whole by Lessor in Cassia County, idaho, of whieh the Property is 2
portion. As an accommodation 0 Lessee and io three cther limiled liability companies
related to Lessee, Lessor is leasing four (4) separate parcels, which as noled are
subparis of the whole parcel covered by said tille commitment. Consequently, it is
possible that some of the exceplions io tille ksted in Exhibil C do not affect the Propety.
Subject to the foregoing limitatiens, there are no liens, encumbrances, leases,
morigages, deeds of ust, frachured interests, mineral or off and gas rights, or other
exceptions to Lesser's fee tille ownership of the Properly except as specified in Exhibit C
attached hereto. Lessor represents and warrants that there are no tenants on the
Property except as specified as in Exhibit C. Lessee acknowledges that the leasehold
granted 1o Lessee hereunder is subject to those madiers listed on Exhibit C as they may
affect the Property. Lessor covenanis and agrees that, dusing the Term, it shall not
permit or grant fenancy righis i the Property to any endily or person unless and until
bolh Lesser and such tenant have executed agreements presented by Lessee

&
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subsrdinating such tenancy 5 the Agreement andfor protecting Lessee fram dishrbance
by e tonant of Lossss's use of the Property (ihe “Subordination
Mhhmuq-ﬁ«mwumhude
u-a::m Luz‘;:uﬁyunuﬂu(mdln«‘

gaining
knowiedge of such tenancy, and both Lesser and such tenant shall swecute
mmm»wmmusu«m
presentation by Lessee.

; 6.3 Mo jpiorfenange. As long as no “Event of Default” (as this term is defined
= Saglien 8 below) caused by Lessee has ecouved and is continuing, Lessee shall have
the quist use and enjoysnent of the Property and all wind that passes over the Property
in accordance with the terms of this Agreement without any sult, reuble or interference
of any kind by Lessor or any party claiming through Lessor. Lessor may uee the
Property for agricultural, recreational, or other beneficial purposes as described in
Seclion 3.1.1, inchuding oil and gas esploralien and extraction or any other mineral
exploration or exiraction (see Saclion 6.3 1, below, for additional imitations on these
uses). wﬂnﬁmluh?mpmyfumymormawmm
which interfiores with or is incempalible with Lessee’s use of the Property as permitted by
this Agreement or which in any way interferes with the wind flow across the Praperty.
Leasor will not grant any icense, lease, or other right with respect to the Property which
oould interfere with Lessee’s eperations. Notwithstanding the foregoing, Lessor retains
the right at its sole discretion to conetruct or locate wind generalion systems or other
similar projects on the Property. The Parties shall have the right 1o remedy any such
intesference by the other party by any apprapriale means and the cost thereof shall be
immediately reimbursed to the aggrieved party.

631 QLG
Mbhmh?nn&h ’ mmwmm
pipelines. MMMGMMMMaMM
executed by Lesser subsoquent to this Agreement must be compatible with Lessee’s
mdkm and will not harm, interfere with, put at risk, or jeopandize the any of

632 Lossp 0ng $o long as it does net interfere with
Lassee’s use of the Prape: mmnmnmumm
mmwwmhmummmuummh

64 Hamandous Swbcionces. Lessor shall net viokate, and shall indemnify
Lessee against any viclation by Lasser of, any law, stalule, erder, ordinance, nie of
regulation relating io the generalion, manufacture, storage, use, release or thweatened

release, disposel, ransportation or presence of any substance which is defined as a
*hazardous substance”, “deleterious substance” “hazardeus material”, “texic substance”,

or “solid waste”, mwhmwmuwwu statute
or ordinance, on or under the Property. This Section is net intended to apply o the legal
and appropriate application of substances 10 mitigate or control Rexious weeds.

indovnificalion. Lesser shall indenwify, defend (using counsel
mumummmwwsm partners,
morigagees, oficors, omployees and agents (each, a “Lessee Indemnified Pasty”)

9
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against any and all losses, damages, claims, expenses and other liabllities resulting
soktyﬁomaransmgsoielyomﬁof()anyoperaﬁonsofLessoronmerpeny (i) any
grosslynegbgentactorgmsslynegﬁgentfmlmetoaaonthepanofLmoranyone
else engaged in doing work for Lessor, or (iii) any breach of this Agreement by Lessor.
Thxsmdemmﬁwhonma!lsumvethetarmmaﬁonofhsAgreement This
indemnification shall not apply to losses, damages, claims, expenses and other liabilities
causede#nrwhoﬂyorhpaﬁbyanynegﬁgentordeliberaﬁeadormisstm'o’nthepat
of any Lessee Indemnified Party.

6.5.1 Lessor's responsibility to indemnify Lessee under Section 6.5 is capped
at One Million Dollars ($1,000,000.00), unless an insurance policy is in place which
provides for greater coverage. In the event oil, gas, mineral exploration or extraction
achvﬁesmmmonmerpeﬂybyLessororotherpartyﬂwe of Lessor's
ggm aﬁg) indemnify Lessee under Section 6.5 is increased to Five Million Doflars

cumber. Lessee shall have the right at any time to mortgage
toanyenﬁty(hereun a“Mortgme‘)alloranyMofLesseesmtemstmderﬂus
Agreement without the consent of Lessor. Lessor shall be provided copies of all such
agmanenisbeMwnLesseeMMoﬂgageesandaﬂsudrmaﬂhgad&essesfwme
purposes of supplying notice as described in 2.(c). Lessor agrees that such
documutsareﬂ\epmpertyofLesseeandmatLessorshaﬂkeepwmrewrds

confidential and shall n ose such records to any third party without Lessee's prior
writlen consent.

mteresthemunderasptawded m Lmeeand L&ssorexpnessiyagree
between themselves and for the beneﬁtofanyMorbgageesasfoﬂws

(a)  The Parties will not cancel or modify this Agresment without the
prior written consent of each of the Mortgagees, which consent shall not be
unreasonably withheld or delayed.

(b}  Each Mortgagee shall have the right o do any act or thing
required to be performed by Lessee under this Agreement, and Lessor shall accept any
such act or thing performed by a Mortgagee under this Agreement as if such act or thing
was done by Lessee itself.

{c) If Lessor shall become entitied to terminate this Agreement due to
an uncured default by Lessee, Lessor will not terminate this Agreement unless it has first
given written notice of such uncured default and of its intent to terminate this Agreement
to each Mortgagee which have recorded and/or given Lessor personal notice of their
secured interest in Lessee’s property and has given each such Morigagee at least thirty
(30) additional days to cure the default to prevent such termination of this Agreement.

{d) In case of the termination of this Agreement as a result of any
‘default or the bankruptcy, insolvency or appointrnent of a receiver in bankruptcy for
Lesses, Lessor shall give prompt notice to all Morigagees which have recorded and/or
given Lessor personal notice of their secured interest in Lessee's property. Lessor may,

10
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ah*%mmmdnwmmmm
recerded andfer given Lesser personal notice of their socured inlerest in Lessee's
Propesty, made within forly (40) days after netice 10 such Morigagee, enter inte a new
loase agresment with such Morigagee, or ils designee, within twenty (20) days after the
receipt of such request. Such new lease agreement shall be effective as of the dale of
e termination of this Agreement by reason of default by Lessee, and shall be for a term
oqual to the resainder of the Term of this Agreement and upon the same terms,
covenants, conditions and agresments as contained in this Agroement. Upon the
exoculion of any such now lease agreemant, such Mortgagee shall () pay Lessor any
MManMMﬂmmﬂmdmm
mumanmauwummuumm
M“ﬁwhmbm«mbhmddmm
covenants and agreernents set forth in this Agreement io be pesformed by Lessee o the
extent that Lessee failled to perform ihe same prior 10 the execution and delivery of the
new lease agreement.

(¢)  The sale or other transier of any interest in the Agreement by any
mm“nmmmmmmamww
graned, then such Mor\gagee shall have no further duties or obligetions hereunder.

81 Defoulls Each of the following evenis shall constitute an “Event of
Defaull” by a party and, subjesct to Seclien 7.2 above, shall permit the non-defaulting
mnmmmmmdmwwmm

or oguity:

(@  The failure or omission by either party t0 pay amounts required 1o
be paid hereunder when dus, and such faikue or omission has continued for thirty (30)
days after written nolice from the other party;

() The faikire or omission by either party 1o observe, keep or perform
any of the ather ferms, agreements or conditions set forth in this Agreement, and such
failure or omission has conlinued for thisty (30) days (or such longer reasonable period
of we required to cure such fallure or emission, If such fallure or omission cannot
reasonably be cured with a thisty (30) day period) after written nofice from the other

party; or

(e A parly files for protection or iquidation under the bankruptoy laws
of the United States or any other jurisdiction or has an involuntary pelition in banicuplicy
or a request for the appointment of a receiver filed against it and such involuntary
pelition or request is Aot dismissed within sty (60) days afier filing.

8.2 Tesminalion by Lesses. Lessee may terminale this Agreement at any
mmnmmammmw written notice and paying Lesser a2
termination fee equal to the Minimum Land Rent for the remainder of the year in which
the tenminalion cccurs or the amount applicable to a three (3) menth time pesiod
whichever is greater. |.essor acknowledges that development of the wind generation
facilties is dependent upon the completion of, without limitation, esvironmental studies,
federal, state and lucal permilling processes and the avallabillty of project finencing. in
the event that Lessee detenmines, st iis sole discrelion, that it carmst proceed with the

11
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developmentofmeuﬁndenemyfaamy,wheﬂmforpermmg environmental or'other
considerations, Lessee may tsmninate this Lease (“Early Termination”) before the
commencement of construction. In the event of such Early Termination, Lessee will
provide Lessor, for Lessor’s use, any wind measurement data and any facility permitting
documentation developed by Lessee as of the termination date. Within ninety (90) days
following any such Early Termination, Lessee will remove its property and installations
from the Leased property, including its meteorological towers.

8.3  Sumender of Propery. Upon the expiration or eartier termination of this
to Lessor in the condition in which it was substantially at the commencement of this
Agreement, unless otherwise agreed to by Lessor. Lessee agrees and hereby
covenants to dismantie and remove all equipment, improvements, fixtures and other
property owned or installed by Lessee or its affiliates on the Property (provided that all
footings and foundations shall be to a depth of three (3) feet below the surface of the
ground and covered with soif) within one hundred eighty (180) days from the date of
termination, all of which shall be at Lessee's sole cost and expense. If Lessee fails to
remove such wind power facilities within 180 days of termination of the Agreement,
Lessor may do so, in which case Lessee shall reimburse Lessor for reasonable costs of
removal and restoration incurred by Lessor. In addition to any other remedies available
to Lessor, should Lessee fail to remove such property within one hundred eighty (180)
days from the expiration or earlier termination of this Agreement, any and all property
remaining on the Property beyond such one hundred eighty (180) day removal period
shall be deemed abandoned to Lessor and Lessee hereby agrees to relinquish any and
all rights to any such property, it being nonetheless understood and agreed that Lessor
shall be under no obligation to accept such abandonment.

84 spectiol e Property. Lessor reserves the right fo itself and its
agemsmgouponmerpertyatreasonabieandpmperﬁmesﬁomspedmesmhf
the purpose of determining that this Agreement is being properly observed and that all of
the terms are being kept and performed by Lessee.

9. Condemnation. Should title or possession of ali of the Property be {aken in
condemnation proceedings by a government agency, governmental body or ather
private party under the exercise of the right of eminent domain, or should a partial taking
render the remaining portion of the Property wholly unsuitable for Lessee’s use, then this
Agreement shall terminate upon the vesting of title or taking of possession. All
payments made on account of any taking by eminent domain shall be made to Lessor,
except that Lessee shall be entitied to any award made for the reasonable rermoval and
relocation costs of any removable property that Lessee has the right to remove, and for
the loss and damage to any such property that Lessee elects or is required notto
remove, and for the loss of use of the Properly by Lessee. It is agreed that Lessee shall
havethenghttopamﬂpatemanysewemntpmeeedmgsandmatmssorshanmt
enter info any binding settiement agreement without the prior written consent of Lessee,
which shall not be unreasonably withheld,

10. Miscellaneous.

10.1  Force Majeure - Delavs. If performance of any act required by this
Agreement to be performed by either party is prevented or delayed by reason of any act
12
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of God, shike, lock-out, labor wouble, inabilily %o secure materials, resiictive
governmenial laws or , or any other cavse not the fault of the party required
o perform the ack, the a ] parly, upon giving nolice 10 the other party, shall be
excused fram such perfarmance to the exdent of and for the duralion of such prevention,
resbriction or delwy.

o sigitt to sell, muﬂuummhwcdd&ww
mmwmmm that any and all such transfers shall
be expressly made subject 1o all of the tesms, covenants and conditions of this
Agrossment. No such salle, assignment, transfer, or lease shall relieve Lessee of its
mmﬂmmmmummm n
which event Lesses shall have no conlinuing lability, except that Lessee shall remain a
guaranior of 2t obligations assumed by it in Seclion 8.3 above 1o return the Property 1o
the condilion that it was in at the commencement of this Agreement. With respect 1o
swoh a transfer, assignment or sublease: (i) the term thereof shall not exdend beyond the
ﬁﬁhwmmzxmuWMMbddh
fterms, covenants and conditions Agreement; no assignment shall be valil
and effective untll the assignee shall exacule, in form reasonably salisfactary 1o Lessor,
and agreement 10 be bound by all of the terms, covenants, and agreements of this

Lesser shall have the right to sell, assign, encumber, or transfer any or all
dhmummmm Nothing herein shall restrict Lessor's
right to sell, encurber or transfer the Property.

10.3 Noflices. ANl notices or other communicalions required or permited
hereunder, inchuding notices to Morigagess, shall, uniess otherwise provided herein, be
in weiling, shall be personally delivered, delivered by reputable overnight ceurier, or sent
nwummmmmmmm addressed
to the Parties at the following addresses:
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Notices personally delivered shall be deemed given the day so delivered. Notices given
by overnight courler shall be deemed given on the first business day following the
mailing date. Notices mailed as provided herein shall be deemed given on the third
business day following the mailing date. Notice of change of address shall be given by
written notice in the manner detalled in this Section 10.3.

104 Further Assurances. Each of the Parties to this Agreement agrees to
perform all such acts (including but not limited to, executing and delivering such
instruments and documents) as reasonably may be necessary to fully effectuate each
and all of the purposes and intent of this Agreement. Lessor expressly agrees that it will
from time to time enter into reasonable nondisturbance agreements with any Mortgagee
which requires such an agreement providing that Lessor shall recognize the rights of the
Morigagee and not disturb its possession of the Property so long as it is not in default of
any of the provisions of this Agreement. Lessor agrees that within thirty (30) days after
receipt of a written request by Lessee it shall: () grant rights-of-way and leases for
electric and other public utilities and facilities and any other electric power purpose
including any power transmission line on terms acceptable to Lessor and as the Parties
shall deem necessary or desirable for Lessee’s development and use of the Property;
and (b) cooperate with Lessee in connection with requests for any and ail zoning
changes or other land use permits and/or approvals necessary for Lessee's
development and use of the Property as contempiated by this Agreement.

10.5 Estoppe ificates. Each party agrees that it shall, at any time during
meTermdmisAgreenmtmﬁﬁnten(w)daysaMammquestbymeoﬂw
party, execute, acknowledge and deliver to the requesting party a written staternent
certifying that this Agreement is unmodified and in full force and effect (or modified and
stating the modifications), the dates on which the payments and any other charges have
been paid, and that there are no defaults existing or that defaults exist and stating the
nature of such defaults.

10.6 NoWaiver, No waiver of any right under this Agreement shall be
effective for any purpose unless in writing, signed by the party hereto possessing the
right, nor shall any such waiver be construed to be a waiver of any subsequent right,
term or provision of this Agreement.

10.7 Confidentiality. TheParﬂesagreematmecontentsofﬂusAgreem
and other information exchanged, are confidential and, except as required by law, shall
be kept strictly confidential. Such information shall not be disclosed to any person or
company without prior written consent of the other party.

10.8 Entire Agreement. This Agreement, together with its attached exhibits,
contains the entire agreement between the Parties hereto with respect to the subject
matter hereof and any prior agreements, discussions or understandings, written or oral,
are superceded by this Agreement and shall be of no force or effect. No addition or
md‘rﬁcahonofanytennorpmsbnaf&usAgreermntshaﬂbeeffechveumesssetfaﬂt
in writing and signed by each of the Parties.

g Law. The terms and provisions of this Agreement shall be
mﬁrp%dmamﬂanee%ﬂwehwsofﬂmsmeofldahoappﬁcablemmmm
made and to be performed within such State and without reference to the choice of law
4248v - LEASE AGREEMENT XRG-DP9.doc
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peinciples of such Stute or any other siato. In the event of any dispute between the

16.10 inioaelplion. The Pasties agree that the tonms and provisions of tis

1011 Py kil Should any term er provision of this Agresment, or the
application theves! 1 any person or circumstances, to any exdent, be invalid or
unenforceabile, the rermainder of this Agreement or the application of such team or
Mbm&:‘wwm:wniam:nwma

10.12 Comnfampsls. This Agreament may be execuiled in two or more
counterparts, each of which shall be deemed an originel and all of which, when taken

10.13 Aliarngws’ Fess. The prevailing party in any action or ding for the
- <, protaction, o st mm;ﬂy ; ,IP':‘:‘WI ot
or for the interpretaiion of this Agreement shall be entitied to recover its reasonable
w;ﬂmnmmmmanMkm

10.44 Memorandum. mm“mwmwuam«

Wind Lease Agreement in the form attached herelo as Exhibit B.

~ INVWITNESS WHEREOF, Lessor and Lessee enter into this Agreement as of the

J.R. Siengiot Compary

President and CEOQ

XRG - DP9, LLC

15
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DESCRIPTION OF THE PROPERTY

NWUNEX EXNWY%, Lots 2, 3and 4, E % SW %, Section 30 and Lots 1, 2, 3 and
4, EKW% E%M% Section 31, TM‘HMM”E&‘“M
mmcmm
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344845 Eraiy 4 WINKELSEN
HAs 48 ., LRECORDER ;
FEE 5 b PUTY

RECORDING REGUESTED BY AND wn con 9 AR O 4
WHEN RECONDED RETURN TO: AR 2 A 918

XRG -DP§ LLC
mmamm PUC
515 Nordh 27* Sireet

Boise, ID 83762

(Space above Wis ine for Reconders use only)

THIS MEMORANDUM OF WIND PARK LEASE AGREEMENT ic made and
entered inlo as of March 14, 2007, by and between J. R. Simplot Company ("Lessor”),
and XRG - MQMWMMW

WHEREAS:

A On the dale hereof, the Parlles have entered into 2 Wind Park Lease
Agreement (the “Agreement’) for the use and purpeses of wind energy development and
related rights, ranemission ines and facilities installation, wind and weether menitoring
mmmmmmwmm:mmmhgm_
atiached herelo and incorporated by this reference (the *Property”);

B. mmanmm'rmmmmmnmm
and shail continue for thirty (30) years from the commencement of Commercial
Operations (the “Commerciat Operations Dats”); on the last day of such thirty year
period the Agreernent shall expive (the “Expiration Date”). As used herein, the term
“Commercial Operations” shall mean the first production and sale of wind energy or
energy credits by Lessee or ils successors or assigns on the Properly or any portion
thereof. Either parly may file a supplemental memorandum of the Agreement sefing
mmwm«nrm In addilion, the parties agree that Lessor may file a
nofice of termination of this Agreement upon the expiration of the ferm or in the event of
earlier tesmination of the Agresment.

C. The Parties desire 15 enter into this Memorandum of Wind Park Lease

Agreement which is 1o be recorded in order that third pasties may have nofice of the
maumm«mmumw
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J. R. Simpiet Company

XRG - DP9

By: s s
THe: -~ Mo
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State of _IBaND )
Counly of Ade )) ss.
WMM - ;

bmeermdbmnu“d
.M)mmwbummmwwnmm
he/shefthey exscuted the same in histhenftheir authorized capacityfies), and that by
mwmumum@amwmwa

)

) ss.
I —)
on_ Mumen 27 aec?? before me, the undersigned
Neiu’yhﬂc,
N, Jrsms Cor kelcs personally known

bmwam‘bmmh“dmmwuhmm@m
name(s) isfare subsesibed 1 the within insrurnent; and acknowledged to me that
he/she/they exacuted the same in hisharftheir autherized capacity(ies), and that by
hisierftheir signatureés) on the instrument the persen(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
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MW 3 NE % , E % MW X, Lots 2, 3 and 4, E % SW % , Section 30 and Lots 1, 2, 3 and
4, E % MW %, E % SW % , Section 31, Townehip 11 Seuth, Range 27 East of the Boise

MEMORANDUM OF WIND PARK LEASE AGREEMENT - Page 4
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WIND PARK LEASK AGRERMENT EXTENSION 0

ce to be the person(s) whese n-n(s)
‘to me that he/she/they exocuted the
;. mmmwmxduwmws)um
Ragent the person(s), or the entity upen behalf of which the person(s) acted, executed the

'smawedumnﬁcmﬁmmwuﬁem:}m—u(s}
MMDNMMﬂWmNMMMR
same in hishesitheir suthorized capacity(ies), and that by his/her/their signatare(s) on the
MMM},:&"&@”M#M%M&MW&

Page 2 of 2
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WIND PARK LEASE AGREEMENT

mwmmwmnmm.aMmen
wd between J. R. Sionphot Company (“Losser™) and XRG-DPY, LLC ("Lasser™), coliectively, the
“Pasties”. Cagitalived torms weod hevein have the menning ssceibod 1o them in that Wind Park
Lease Agreement catered into by the pustics on March 14, 2007:

The Pastios entosed into s Wind Park Loase Agreement on March 14, 2007calling for
Commercial Operation to begin within three years of its March 14, 2007, Effective Date. The
Parties having reviewod the feasibility of achieving Commercial Operation by the targeted date:
-ﬁmwu,qumumﬁrmmcmws

<

~ XRG-DP9, LLC will provide proof of Substantial Construction on or before Julyl, 2010
project. Substantial Construction is defined as follows: 1) the delivery of & binding Power
Puschase Agreement with a reputable wility; 2) the delivary of 2 binding construction agreement,
including a performance bond and which defines the Commercial Operation date; 3) the delivery
of all governmental approvals required to completc the project; 4) the delivery of binding
purchase agreemaents for all necessary eceaiproent to complete the project; and 5) actual

NOW THEREFORE, for good and valusbie consideration, the receipt and sufficiency of
which are hereby acknowledged, Lessor and Lessee hereby agree 10 extend the Wind Park Lease
Agreement umti] July 1, 2010, subject to sutomatic termination if the faregoing conditions have
not been met by said date.

first written above.

stmmcm(_gx_y__‘_

:- o ?ﬂﬂ‘*
ks: ___Landd andl Lintstack Prasident

Page 1 of 2
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wm“ﬁmmofmnemmmanpmmzw If 50 please list

all milestenes (e.g. contracts awarded, engineering completed; permits granted, etc.) related to
the XRG projects that occurred in 2009,

MWMmﬁsdcwbmuofﬁummmlﬂ%dmemkme
Power’s resistance to entering into PPAs. Exergy had first submitted BPA interconnection
requests on November 1, 2006 (BPA Queue Nos. G0245, G0246, G0247, G0248). XRG paid for
and received feasibility studies in November 2007, and continued through the study process
mmmmmmmmzow when BPA deemed XRG’s requests withdrawn
due to a mis  regarding payment of an additional $20,000 for an additional
mvirmmwdyforeachmoct atotal of $80,000. At that time, Rocky Mountain Power
MWmmmeAsforammmmdehsdeﬁuﬁmmy
of its PPA efforts in mind when committing additional funds to the interconnection process.
Rocky Mountain Power’s delay was certainly a factor in XRG’s inability to remain in the queue
under those prior interconnects requests.

Despite Rocky Mountain Power’s resistance to PPAs in 2009, XRG did continue to work on the

¢ Engaged in landowner negotiations, and maintained XRG’s good standing on its leases.

. Ewlaﬁnrdpmywmmplewﬁdemdmeywo&onﬂ:elemsmwplm
construction, turbine and road layouts. ,

o Continued wind data monitoring and analysis, which was initially commenced July 2006
with erection of met towers.

¢ Continued Sodar monitoring and analysis of wind, which commenced initially in 2008.

¢ Resubmitted Interconnection requests to BPA - Queue Nos. G0388 (XRG-DP7
submitted 11/02/09), G0395 (XRG DPS8 submitted 11/23/09).

XRG LLCs’ RESPONSES TO ROCKY MOUNTAIN POWER'’S SECOND SET OF
PRODUCTION REQUESTS - PAC-E-10-08
PAGE7
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Did XRG work on aspects of the XRG projects other than the PPA during 20107 If so please list

all milestones (e.g. contracts awarded, engineering completed; permits granted, etc.) related to
the XRG projects that occurred in 2010.
XRG RESPONSE TO REQUEST NO. 32

Despite Rocky Mountain Power’s continued resistance to executing PPAs in 2010, XRG did
‘continue to work on the projects in 2010. That work included:

. wtal consultants who completed investigation into likely
. intained XRG’s good standing on its leases.

. Cmnnmdwmddatamommgmdmﬂym,whmhwasmmﬂlyoommedlulyzmﬁ
with erection of met towers.

o Continued Sodar monitoring and analysis of wind, which commenced initially in 2008.

e Resubmitted Interconnection requests to BPA — G0411 (XRG-DP9 submitted 3/12/10),
and G0412 (XRG-DP10 submitted 3/12/10). Due to BPA’s rejection of these submittals,
XRG resubmitted the requests to comply with BPA’s concerns. BPA accepted the
submittal for XRG-DP9, which now has a Queue No. G0445 effective on 12/6/10. XRG
mmﬂmnngwnﬁmanonﬁomBPAunthesubnuualmﬁdcpomfmthe}mﬁ-DPw

onrie "'n,whmhxtsxgnedandmthPAonll/Zmo
 Received & ferconnection system impact studies from BPA for Queue Nos.
(30338 (XRG-DPY), 60395 (XRG DP8) and executed Facilities Study Agreements for

. Enmedamﬂmwnmhmmwnmweamzmwbemsmdyfoﬂﬂ4pmjwts 10
ensure the projects will not interfere with any microwave tower operations.

¢ Engaged a third party consultant to complete a study coordinating with the National
Telecommunications and Information Administration to ensure all 4 projects will avoid
interference with government systems.

o Initiated formal TSR process in order to become a BPA transmission customer and
engaged in discussions with BPA transmission personnel regarding PTP transmission
from the XRG projects to Brady substation.

XRG LLCs’ RESPONSES TO ROCKY MOUNTAIN POWER’S SECOND SET OF
PRODUCTION REQUESTS — PAC-E-10-08
PAGE 8
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wxﬂummy mzom Phaehstam project, counterparty, and PPAexewﬁon dgte.

XRG objects on the ground this request calls for irrelevant information. Without waiving this
objection, XRQ states as follows.

Exargy developed the following projects to the point of fully execute PPA in 2009:
e Yahoo Creek Wind Park with Idaho Power Company, executed 7/9/2009

e Payne’s Ferry Wind Park with Idaho Power Company, executed 7/9/2009

XRG LLCs* RESPONSES TO ROCKY MOUNTAIN POWER’S SECOND SET OF
PRODUCTION REQUESTS — PAC-E-10-08
PAGE 10
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How many projects did Exergy develop to the point it obtained one or more fully executed PPAs
with a counterparty in 2010? Please list each project, counterparty, and PPA execution date.

XRG objects on the ground this request calls for irrelevant information. Without waiving this
objection, XRG states as follows.

Exergy developed the following projects to the point of fully execute PPA in 2010

* o o &

Big Blue Wind Farm with Northern States Power Company d/b/a Xcel Energy, executed
in 7/10 and approved by the PUC on 8/26/2010

Deep Creek Wind Park with Idaho Power Company, executed 12/10/2010

Cottonwood Wind Park with Idaho Power Company, executed 12/10/2010

Salmon Creek Wind Park with Idaho Power Company, executed 12/10/2010

Rogerson Flats Wind Park with Idaho Power Company, executed 12/10/2010

XRG LLCs” RESPONSES TO ROCKY MOUNTAIN POWER'S SECOND SET OF
PRODUCTION REQUESTS ~ PAC-E-10-08
PAGE 11
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MWMWW&WMﬂGmmMWﬁ
Administration’s (BPA’s) system? If yes, did XRG control such rights on December 14, 2010?
On March 15, 2010? On November 10, 2009? On October 2, 2009? On January 21, 2009?
Ploase answer separately for each date.

XRG objects on the ground this request calls for irrelevant information. XRG maintains its right
wmmﬁmwummmmmmmmmm
rights and transmission rights for the entire output. Reference, e.g., IPUC Order No. 32144,
XRGWWM&WM&Rmmthmw&emofm
Without waiving these objections, XRG states as follows.

SaXRG’sRmsetoRequmNos 31&d32fm)ﬁ(6’s¢ffortsmdnghtsobmwdmsndmg
interconmection. The timing of the interconnection process with the PPA process has been
dlﬁaﬂ&mdhuh«nmﬁemmbykmkyMoumsrdmmemePAs
‘&r%&mw&m&ePPAmqmmhmtwdlmmm 2ow XR.Ghu:mtmedand
applmmqmamd@m&mdmhmmmﬁudyd@omuﬁow Each
Facilities Study deposit is $7,000. BPA additionally requested a $20,000 deposit for an
environmental study for each project in January 2009, which would have been an $80,000
depmnaanmewhenkockymmtﬁn%wnmmmnedncouidmtaweptmeompmofan4
projects. XRG has incurred substantial interconnection study costs, and, largely as a result of the
delay in securing PPAs, has been bumped out of its initial queue positions for these projects.
Nevertheless, XRG has continued to proceed through BPA's interconnection process and has
current rights to interconnection proceeding through BPA’s study processes.

mmhsmmﬁmmmmemﬂmPAmmmm
XRG’s initial response to Request No. 6. XRG has omitted confidential study materials for the

reasons explained in XRG’s Response to Request No. 49. XRG hereby provides that additional

correspondence as XRG Attachment to RMP Request No. 37.

XRG LLCs’ RESPONSES TO ROCKY MOUNTAIN POWER'S SECOND SET OF
PRODUCTION REQUESTS — PAC-E-10-08
PAGE 13
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FOR PRODUCTION NO.

Does XRG currently have Firm rights as defined in the transmission service provider’s OATT to
deliver all output from the XRG projects across the transmission services provider’s system to
Rocky Mountain Power at Brady for the full 20-year term requested in the PPAs? If yes, please
describe the specific transmission provider(s) and did XRG control such rights on December 14,
20107 On March 15,2010? On November 10, 2009? On October 2, 2009? On January 21,
2009? Please answer separately for each date. If no, please explain current status of transmission
service request(s) with the transmission services provider(s).

XRG objects on the ground this request calls for irrelevant information. XRG maintains its right
1o obligate itself to PPAs, and the risks inherent therewith, prior to securing interconnection.
rights and transmission rights for the entire output. Reference, e.g., IPUC Order No. 32144.
Without waiving this objection, XRG states as follows.

See XRG’s Response to Request No. 32 for XRG’s efforts and rights to PTP transmission. As
expressed to Rocky Mountain Power many times previously, and most recently at the meeting
between the parties on December 7, 2010 and in XRG’s letter and attachments dated December
14,2010, XRG is confident that transmission to Rocky Mountain Power will be achievable and

cost-effective.

(Redacted reference to settlement negotiations.)

XRG LLCs” RESPONSES TO ROCKY MOUNTAIN POWER’S SECOND SET OF
PRODUCTION REQUESTS - PAC-E-10-08
PAGE 14
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What is the earliest date at which firm transmission for the XRG projects to Rocky Mountain
Power’s system will be available? Please explain.

As stated in XRG’s letter to Rocky Mountain Power on December 14, 2010, XRG has proposed
‘an online date of January 1, 2013, and rights will be available at that time.

XRG LLCs’ RESPONSES TO ROCKY MOUNTAIN POWER'’S SECOND SET OF
PRODUCTION REQUESTS — PAC-E-10-08
PAGE 15
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SUMMARY JUDGMENT

EXHIBIT 2

Excerpts of Rocky Mountain Power’s Responses to XRG LLCs’

Production Requests
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September 27, 2010 :
XRG Data Request 1
XRG Data Request 1

Please identify and provide all documents (including correspondence, internally
or externally distributed), and all studies regarding XRG’s request for PURPA
PPAs and interconnection with Rocky Mountain Power’s system in Idaho for the
XRG QF projects referenced in the Complaint in this case. Please organize
documents chronologically.

Response to XRG Data Request 1 PR
Rocky Mountain Power objects to’ XRG's Data Request 1 to the extent that it calls
for all documents and studies on the grounds that it is unduly burdensome, overly
broad, and may seek irrelevant and or privileged information. Notwithstanding
and without waiving the foregoing objections, Rocky Mountain Power responds
as follows.

Please refer to Attachment XRG 1.

Recordholder:  Bruce Griswold
Sponsor: To Be Determined
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Rocky Mountain Power provided two attachments in response to XRG

Request No. 1.

As pages 7-301of Exhibit A to Rocky Mountain Power’s Motion for Summary
Judgment, Rocky Mountain Power submitted only “Attach XRG 1 Part 1,”

which contains correspondence between XRG and Rocky Mountain Power.

XRG hereby includes for the Commission only “Attach XRG 1 Part 2,” which
Rocky Mountain Power provided in response to XRG’s request for all

internally generated correspondence and documents.
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From: Younie, John |
Sent:  Friday, January 23, 2009 10:24 AM

To: Griswold, Bruce {Mkt Function)
Subject: FW: Exergy Projects

Jim’s response.

Prom: Portouw, Jim
Sent: Friday, January 23, 2009 7:24 AM
To: Younje, John

MW of PTP import capability from Brady, but we have sold an option to APS to use this capacity mm ‘
Ut (20 MWl We o0ud e shotsr redacs s hovo Sy s oonel capacty frone ofthe sl
4 MWs). We could use s| e v for other Units but thare v
long-term guarentee that it will be available. dally units but there would be no

Jim

Sent: Thursday, January 22, 2009 12:11 PM
Tot Portouw, Jim

Jim attached is a summary of 6 proposed wind projects totaling approximately 235 MW. The proposed point of
delivery is the Brady Substation localed in southern Idaho. Are there any issues with this much capacity being



Younie, John
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From: Younie, John

Sent:  Thursday, January 28, 2009 12:02 PM

To: _C&T PreTransaction Approval

Subject: XRG-DP-7 (Simplot) - Proposed QF Transaction

PAC is considering

following standard Idaho QF wind transaction located near Malta Idaho. The project will be

connected o the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

o Seller:

« POD:

o Term:

+ Product:

o Quantity:

o Price:

e LDs:

* Agreement:

« Strategy:

PAC

XRG-DP-7, LLC (Simplot)

Brady Substation, ID

20 years, December 31, 2010 through December 30, 2030
Firm QF purchase

19.8 MW approximately 50,004 MWH annually

Idaho fixed avoided cost prices '
Replacement Power on annualized basis if MAG is not achieved
ldaho Standard QF Off-System MAG PPA

TBD

Obligation to purchase QF Power

$77 million over 20 year term
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From: Younie, John
Sent:  Thursday, January 29, 2000 12:02 PM
To: _C&T PreTransaction Approval
Subject: XRG-DP-10, LLC (Newcomb West) - Proposed QF Transaction

PACIs g the following standard Idaho QF wind transaction located near
connected to the PA system and will deliver to PAC at the Brady Substation. Bemmsmwm
¢ Buyer: PAC
o Seller: XRG-DP-10; LLC (Newcomb West)
o POD: Brady Substation, ID
s Tem: 20 years, Daoember:i‘! 2010 through December 30, 2030
19.8 MW W&mm annually
idaho fixed avoided cost prices
Replacement Power on annualized basis if MAG is not achieved
Idaho Standard QF Off-System MAG PPA
TBD
Obligation to purchase QF Power

. umvau.. $84.4 million over 20 year term
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From: Younie, John

Sent:  Thursday, January 29, 2000 12:02 PM

To: _C&T PreTransaction Approval

Subject: XRG-DP-9, LLC (Newcomb East) - Proposed OF Transaction

PACisconMngmefonowummtdard ldathFMndtrwwﬂmlom&ednearMahldaho T‘nepmleetwiﬂbe
connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

Strategy: Obligation to purchase QF Power
Nominal Value: $86.7 million over 20 year term

s Buyer: PAC

o Seller: XRG-DP-8, LLC (Newcomb East)

¢ POD: Brady Substation, ID

* Term: 20 years, December 31, 2010 through December 30, 2030
o Product: Firm QF purchase

o Quantity: 19.8 MW approximately 56,315 MWH annually

o Price: ldaho fixed avoided cost prices

e LDs: Replacement Power on annualized basis if MAG Is not achieved
o Agreement: idaho Standard QF Off-System MAG PPA

o Credit: TBD

. ,

®
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connected to the BPA system and will deliver to PAC at the Brady Substation. awis'mpmmsummw\f’“‘

]
[
.

0 &S & e 9 e

[Fijiii

PAC
XRG-DP-8, LLC (Pickett)

Brady Substation, ID

20 years, December 31, 2010 through December 30, 2030
19.3 MW approximately 57,507 MWH annually
idaho fixed avoided cost prices

Replacement Power on annualized basis if MAG is not achieved
_ : Idaho Standard QF Of-System MAG PPA
Credit: T8D
Strategy: Obligation to purchase QF Power
Nominal Value:  $88.5 million over 20 year term
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Younie, John Case No. PAC-E-10-08
]

From: Wessling, Nathalie

Sent:  Thursday, January 29, 2000 12:36 PM

To:  Younie, John

Subject: RE: XRG-DP-7 (Simplot) - Proposed QF Transaction

Pmmim,mmmdm@mwmmmmedtomnmewe,

What atiomey is working on this? We want to ensure we are covered from a credit standpoint on these Idaho GFs o
forwerd. Not sure if we are still precluded from getting credit security. ndpoint Idaho QF s going

Sent: Thursday, January 29, 2009 12:02 PM
To: _CAT PreTransaction Approval
Subject: XRG-DP-7 (Simplot) - Proposed QF Transaction

PAC is considering the following standard idaho QF wind transaction located near Maita idaho: The project will be
connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

+ Buyer: PAC

o Seller: XRG-DP-7, LLC (Simplot)

« POD: Brady Substation, ID

o Term: 20 years, December 31, 2010 through December 30, 2030

+ Quantity: 19.8 MW approximately 50,004 MWH annually

« Price. ' Idaho fixed avoided cost prices

s LDs: Replacement Power on annualized basis if MAG is not achieved
o Agreement: Idaho Standard QF Off-System MAG PPA

¢« Credit: TBD

o Strategy: Obligation to purchase QF Power

¢ NominalValue:  $77 million over 20 year term
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an: Wusﬁm, Nnthme

Sent:  Thursday, January 20, 2009 12:37 PM
To: Younie, John

Ce: Papousek, Chris
Subject: RE: XRG-DP-10, LLC (Newcomb West) - - Proposed QF Transaction

From: Younie, John

Sent: Thursday, January 29, 2009 12:02 PM

To: _CAT PreTransaction Approval
luMXRG-DP—m,LLC(NWan&) - Proposed QF Transaction

PM%M‘MM&MMQFWMWMMM The project will be
connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

o Buyer: PAC
» Seller: XRG-DP-10, LLC (Newcomb West)
o Tem: . 20years, December 31, 2010 through December 30, 2030
* Product: Firm QF purchase
19.8 MW approximately 54,806 MWH annually

Repiacement Power on annualized basis if MAG is not achieved
, , Idaho Standard QF Off-System MAG PPA

s Credit: 8D

o Strategy: Obligation to purchase QF Power

o Nominal Value: $84.4 million over 20 year term

iééj
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) . -E-10-08
Younie, John Case No. PAC-E

From: Wessiing, Nathalie

Sent  Thursday, January 29, 2009 12:38 PM

To: Younie, John

Cc:  Papousek, Chris

Subject: RE: XRG-DP-9, LLC (Newcomb East) - Proposed QF Transaction

'Pleass provide the exact, legal name of the counterparty and the data needed to run the PPE,

From: Younie, John

‘Sent: Thursday, January 29, 2009 12:02 PM

To: _CAT PreTransaction Approval

Subject: XRG-DP-9, LLC (Newcomb East) - Proposed QF Transaction

PAC%M%MWHQW Idaho QF wind transaction located near Malta Idaho. The project will be
connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

» Buyer: PAC

o Seller: XRG-DP-9, LLC (Newcomb East)

s POD: Brady Substation, ID

o Term: 20 years, December 31, 2010 through December 30, 2030

. Q\llﬂﬁty' 19.8 Wapm:dmauy 66,315 MWH annually

s LDs: MMMWMWWEMMM
o Agresment: Idaho Standard QF Off-System MAG PPA

o Credit: TBD

¢ Strategy: Obligation to purchase QF Power
o Nominal Value: $86.7 million over 20 year term
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i Case No. PAC-E-10-08
Younie, John ase INo
Saent: mwmmzs,m 12:38 PM

To:  Younie, John

Subject: RE: XRG-DP-8, LL.C (Pickatt) - Proposed QF Transaction

Please provide the exact, legal name of the counterparty and the data needed to run the PPE.

From: Younle, John

Sent: Thursday, January 29, 2009 12:02 PM

To: _CAT PreTransaction Approval .

Subject: XRG-DP-8, LLC (Pickett) ~ Proposed QF Transaction

PAC is considering the following standard MQFWMWMW&M@M Thepm]eetvdﬂbe
connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

s Buysr: PAC

» Seller: ’XRGI)P-G LLC (Pickett)

s POD; Brady Substation, 1D

o Term: 20 years, Dooembera‘l . 2010 through December 30, 2030

» Quantity: 19.8 MW approximately 57,507 MWH annually

e LDs: 'Replacement Power on annualized basis if MAG is not achieved
o Agresment: Idaho Standard QF Off-System MAG PPA

e Credit TBD

s Siralegy: ObﬁoaﬁonnpmchacQFPm
o Nominal Valve: $88.5 million over 20 year term
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Case No. PAC-E-10-08
Younle, John weme

From: Heim, Darren

‘Sent:  Thursday, January 29, 2009 3:28 PM

To: Younie, John; _C&T PreTransaction Approval
Subject: RE: XRG-DP-7 (Simplot) - Proposed QF Transaction

Leass accounting: Not a lease as the price is considered fixed
Derivative accounting: Nondetivative since the contract lacks a notional

From: Younie, John

Sent: Thursday, January 29, 2009 12:02 PM

To: _CAT PreTransaction Approval

Subject: XRG-DP-7 (Simplot) - Proposed QF Transaction

PAC Is considering the following standard Idaho QF wind transaction located near Malta Idaho. The project will be:
connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

» Buyer: PAC

« Seller: XRG-DP-7, LLC (Simplot)

« POD: Brady Substation, ID . ,
¢ Term: 20 years, December 31, 2010 through December 30, 2030
» Product: Firm QF purchase

« Quantity: 19.8 MW approximately 50,004 MWH annually

« Price. * ldaho fixed avoided cost prices ;
e LDs: Repiacement Power on annualized basis if MAG is not achieved
« Agreement: Idaho Standard QF Off-System MAG PPA

» Credit: TBD

¢ Strategy: Obligation to purchase QF Power

¢ Nominal V;!ue: $77 million over 20 year tarm
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Ym, Jehn Case No. PAC-E-10-08
Sent:  Thursday, January 29, 2000 3:33 PM

To: Younie, John; _CAT PreTransaction Approval

Subject: RE: XRG-DP-10, LLC (Newcomb West) - Proposed QF Transaction

Preliniusry acoousting detecmisation

mmm.muwmamm
Derivative accounting: Nonderivative sinoe the contract lacks a notional

mmuy Jamuyzs 2009 12:02 PM
Yo: _CAT PreTransaction Approval
Subject: XRG-DP-10, LLC (Newcomb West) - Proposed QF Transaction

"PACEMNMMMQFMMWMMM The project will
mmeAmwwmemammm Below is the project summary. be

o Buyer: PAC

» Seller: XRG-DP-10, LLC (Newcomb West)

¢ POD: Brady Substation, ID

o Torm: . 20 years, December 31, 2010 through December 30, 2030

o Product: Firm QF purchase

* Quantity: 19.8 MW approximately 54,808 MWH annually

v Price. kdaho fixed avoided cost prices

» LDs: mmmonmmmwmbmmm
s Agresment: Ideho Standerd QF Off-System MAG PPA

¢ Credit: T8D

» Strategy: Obiigation to purchase QF Power
o Nominal Value: $84.4 million over 20 year term
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From: Heim, Darren

Sent:  Thursday, January 29, 2009 3:33 PM

To: Younie, John; _C&T PreTransaction Approval
Subject: RE: XRG-DP-9, LLC (Newcomb East) - Proposed QF Transaction

‘LeaummgNmahmsﬁep&emwﬁxed
mmmmmmmam

From: Younie, John

Sent: Thursday, January 29, 2009 12:02 PM

To: _CAT PreTransaction Approval

Subject: XRG-DP-9, LLC (Newcomb East) - Proposed QF Transaction

;PAcsmmmmmmmmmmmmm The project will be
eomec&dtoMBPA&yslemwmddwaACathBmdySubmﬁm Belowisﬂzeprcjectsummafy

« Buyer: PAC

+ Seller: XRG-DP-9, LLC (Newcomb East)

« POD: Brady Substation, ID

o Term: 20 years, December 31, 2010 through December 30, 2030
o Quantity: 19.8 MW approximately 56,315 MWH annually

‘s Price Idaho fixed avoided cost prices

s LDs: Replacement Power on annualized basis if MAG is not achieved
o Agreement: Idaho Standard QFO!!‘-Sym MAG PPA

‘s Credit: TBD

o Strategy: ObligshonhpmdmseC!FPm

+ Nominal Value $886.7 million over 20 yesr term
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From: Heim, Darren

Sent:  Thursday, January 29, 2009 3:35 PM

To:  Younie, John; _CAT PreTransaction Approval ~
Subject: RE: XRG-DP-8, LLC (Pickett) - Proposed QF Transaction

mepm:m“hmuwm
Derivative accounting: Nonderivative since the contract lacks a notional

From: Younie, John

Sent: Thursday, January 29, 2009 12:02 PM

To: _CAT PreTransaction Approval

Subject: XRG-DP-8, LLC (Pickett) - Proposed QF Transaction

PAClseanddﬂigP following standard ideho QF wind transaction located neer Malta Idsho. The project will be
AmmmdwlﬁdeﬁvortoPACatﬁandySum Bebwisﬂ:epropetsummary

o Buyer: PAC

o Seller: XRG-DP-8, LLC (Pickstt)

+ POD: Brady&.lhdnﬁon D

s Torm: 20 years, December 31, 2010 through December 30, 2030

e Product: Firm QF purchase

o Quantity: 198MWWWy57,507MWHmmaIy

o Phice: _ Idaho fixed avoided cost prices

o 1LDs: Replacement Power on annualized basis if MAG is not achieved
o Agresment: idaho Standard QF Off-System MAG PPA

o Credit: TBD

s Strategy: Obligation to purchase QF Power
« Nominal Value: $88.5 million over 20 year term
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Griswold, Bruce {Mkt Function)

From: Portouw, Jim

Sent:  Thursday, January 29, 2009 3:56 PM

To: Younie, John; _C&T PreTransaction Approval
Subject: RE: XRG-DP-7 (Simplot) - Proposed QF Transaction

Transmission

impormmmmammmwmwwmmmmmw@mwmm
BorahmervationtoBmdytofaﬁMhnsacﬁon). AnoﬂwZSOMWeM‘MAPShasﬁrstrigtmbsdee
on the path. HAPSsdwduIesﬁomBmdymmuuaWtoMndﬂmughBomhbmmiswuﬂdbenm.

lmmmkmmummmwmmwa\dm;m, There will be hours
when Goshen load can not use some or all of these resources. A study will be neaded to provide number of
hours load will be insufficient. This problem may be exacerbated by BPA load shift to Three Mile Knoll.

Resource status submitted (will need to have signed attestation of C&T commitment). Suggest PPA be contingent
upon receiving Network Resource status. Without Network Resource status for this resource, we will need to use
PacifiCorp PTP capacity and schedule the energy to load on the PTP reservation,

From: Younie, John

Sent: Thursday, January 29, 2009 12:02 PM
To: _CAT PreTransaction Approval
Subrject: XRG-DP-7 (Simplot) - Proposed QF Transaction -

PAC is considering

be connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

8

* Crodtt:

»

PAC
XRG-DP-7, LLC (Simplot)

- Brady Substation, ID

20 years, December 31, 2010 through December 30, 2030

Firm QF purchase

19.8 MW approximately 50,004 MWH annually

ldaho fixed avokded cost prices
Replacement Power on annualized basis if MAG is not achieved
Idaho Standard QF Off-System MAG PPA

TBD

‘Obligation to purchase QF Power

$77 million over 20 year term
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Griswold, Bruce {Mkt Function}

From: Portouw, Jlm

Sent:  Thursday, January 29, 2009 3:56 PM

To: Younie, John; _C&T PreTransaction Approval

Subject: RE: XRG-DP-10, LLC (Newcomb West) - Proposed QF Transaction

Impoit to Utah system on a firm basis limited to 23 MW total for these transactions (would do redirect of existing
Borah reservation to Brady to facilitate ransaction). Another 250 MW exists but APS has first rights to schedule
on the path. If APS schedules from Brady we could attempt to wheel through Borah but this would be non-firm.

import to Goshen is possible but will be limited by Goshen area load and resource balance. There will be hours
‘when Gashen load can not use some or all of these resources. A study will be needed to provide number of
hours load will be insufficient. This problem may be exacerbated by BPA load shift to Three Mile Knoll.

Wiil need to request Network Resource status for this resource. Piease notify when you want request for Network
Resource siatus submitted (will need to have signed attestation of C&T commitment). Suggest PPA be contingent
upon receiving Network Resource status. Without Network Resource status for this resource, we will need to use
PacifiCorp PTP capacity and schedule the energy to load on the PTP reservation.

Sent: Thuraday, January 29, 2009 12:02 PM
To: _CAT PreTransaction Approval ; ;
Subject: XRG-DP-10, LLC (Newcomb West) - Proposed QF Transaction

be connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

o Buyer: PAC

o Seller: XRG-DP-10, LLC (Newcomb West)

+ POD: Brady Substation, ID

. o Term: 20 years, December 31, 2010 through December 30, 2030

* Quantity: 19.8 MW approximately 54,806 MWH annually

e LDs: Replacement Power on annualized basis if MAG is not achieved
¢ Agreement: idaho Standsrd QF Off-System MAG PPA

e Credit: TBD

» Strategy: Obligation to purchase QF Power

‘e Nominal Value: $84.4 miliion over 20 year term
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Griswold, Bruce {Mkt Function}

Sent:  Thursday, January 29, 2009 3:57 PM
To: Younie, John; _CA&T PreTransaction Approval
Subject: RE: XRG-DP-9, LLC (Newcomb East) - Propossd QF Transaction

Transmission

lmpov’thﬁ\symmaﬁrmbaismnhdbstWblalfaﬂwransacﬁons(Mddomdmofmng
Borah reservation to Brady to facilitate transaction). Another 250 MW exists but APS has first rights to schedule
on the path. If APS schedules from Brady we could atternpt to wheel through Borah but this would be non-firm.

Import to Goshen is possible but will be limited by Goshen area load and resource balance. There wili be hours
when Goshen load can not use some or all of these resources. A study will be needed to provide number of
hours load will be insufficient. This problem may be exacerbated by BPA load shift to Three Mile Knoll.

Resource status submitted (will need to have signed attestation of C&T commitment). Suggest PPA be contingent
upon receiving Network Resource status. Without Network Resource status for this resource, we will need to use

PacifiCorp PTP capacity and schedule the energy to load on the PTP reservation.

From: Younie, John ,
‘Sent: Thursday, January 29, 2009 12:02 PM
‘Subject: XRG-DP-9, LLC (Newcomb East) - Proposed QF Transaction

'PAC is considering the following standard Idaho QF wind transaction located near Maita Idaho. The project wil
be conneced to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

s Buyer: PAC

+ POD: ‘Brady Substation, ID

o Term: 20 years, December 31, 2010 through December- 30, 2030

o Quantity: 18.8 MW approximately 56,315 MWH annually

s Price: idaho fixed avoided cost prices ‘

e LDs: Replacement Power on annualized basis f MAG is not achieved
o Agresment: Idaho Standard QF Off-System MAG PPA

o Credit: TBD

o Nominal Value: $86.7 million over 20 year term
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From: Porlouw, Jim
To:  Younie, John; C&T PreTransaction Approval

Transmission )

Import to Utah system on a firm basis limited to 23 MW total for these transactions (would do redirect of existing
mmmmmmmm Another 250 MW exists but APS has first rights to schedule
on the path. H’APssMuhsﬁomBmdymmumanamptbwhedﬂvwghBaahbutwswwnbenm—ﬂm.

Import to Goshen is possible but will be limited by Goshen area load and resource balance. There will be hours
when Goshen load can not use some or all of these resources. A study will be needed 1o provide number of
hours load will be insufficient. This problem may be exacerbated by BPA load shift to Three Mile Knoll

mmmmmmmmmismmmmnmmwmm
Resource status submitted (will need to have signed attestation of C&T comimitment). Suggest PPA be contingent
upon receiving Network Resource status. Without Network Resource status for this resource; we will need to use
PacifiCorp PTP capacity and schedule the energy to load.on the PTP 1.

Sent: Thursday, January 29, 2009 12:02 PM
Subject: XRG-DP-8, LLC (Pickett) - Proposed QF Transaction

be connected to the BPA system and will deliver to PAC at the Brady Substation. Below is the project summary.

o Buyer: PAC

o Seller: XRG-DP-8, LLC (Pickett)

* POD: Brady Substation, ID

¢ Term: 20 years, December 31, 2010 through December 30, 2030
Quantity: 19.8 MW approximstely 57,507 MWH annually

LDs: Replacement Power on annualized basis if MAG is not achieved

Agresment: ldaho Standard QF Of-System MAG PPA

o Strategy: Obligation to purchase QF Power

o Nominal Value:  $88.5 million over 20 year ter



XRG Answer SJ Exhibit 2
Page 20
Case No. PAC-E-10-08




Bt AR bk % -t i A A 8 0
B . . i
LR

e
.ve - —
T

[ e,m g /

XRG Answer SJ Exhibit 2
Page 21
Case No. PAC-E-10-08

e
T i w1 s e

nl%a,i,,,“

12 ’-@w T WPDM}V}Q-,._.W
e

| ..,._.___,, @L‘r\: o f? L c,vwé:e\ M‘Ea bnu:,

i v &
o e s o - Vs & 7 a2 o e 4o Gyvemas A aim v W i

'...‘.,-;

P e

B e e L

CBIN _~ Zapitn mgbmm:s

o = sysa v

G memnade i v e iy

e cobh (Fophe 1o 51€)
wﬂf’%w)n %\imbs....

i v amn o,
RPN wa s wemm o ommmommy v wys o
s o ey S .
S e s, 3 mpa s 45 )
-
eoph -
 oorn vy re e o s
e




XRG Answer SJ Exhibit 2
Page 22
Case No. PAC-E-10-08

Qd%‘é« % BB M 4’?@3""5
Ao .

.....,- - A e cmrm ~t % » mesam

. _f!ﬁ& (Do a’o %%wél:

i .5 )

¢ S ———. vt 1 g ims s s

17 'uw/

Sime
@ r e m mmewem o ————— 7 s -
TR P RS- —
.
-
& . .
- s . an emigmae iy PRSP ‘ e Sad e e - -
o b S @ i ol be . b hmes b
N .
—o S “ S -
L M
)
. JREISR. - e T
»
N va o ieenes e ey
&
T - - i s b e
A —i S —

S O il e BEC TS RN




XRG Answer SJ Exhibit 2

Page 23
PAC-E-10-08/Rocky Mountain Power Case No. PAC-E-10-08
September 27, 2010
XRG Data Request 2
XRG Data Request 2

Reference Answer, 9. Please explam why Rocky Mountain Power delivered a
PPA for only one of the XRG projects? Did Rocky Mountain Power receive
requests for PPAs for all four XRG projects?

Response to XRG Data Request 2

Rocky Mountain Power objects to XRG’s Data Request 2 to the extent that it
seeks an expert opinion, a legal opinion, or legal argument and to the extent it
calls for Rocky Mountain Power to state dn opinion not prev:ously written.
See IPUC Rule 225. Notwithstanding and without waiving the foregoing
objections, Rocky Mountain Power responds as follows.

Yes, Rocky Mountain Power did receive requests from XRG for four PPAs for
the XRG projects.

Rocky Mountain Power previously explained why it prepared only one PPA, in an
e-mail from Bruce Griswold to James Carkulis dated October 2, 2009, and in a
letter from PacifiCorp’s legal counsel, Kenneth Kaufimann, to XRG’s attorney,
Peter Richardson, on April 13, 2010. Please refer to Exhibits A-19 and A-25 to
Rocky Mountain Power’s First Prodgctwn Requcst to the XRG LLCs, attached as
part of Attachment XRG 1. T

Furthermore, even if there were no issues with any of the four PPAs requested,
PacifiCorp initially would have sent XRG a single PPA, and then prepared
individual PPAs at the end of the negotiation, after all terms and conditions had
been fully negotiated.
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PAC-E-10-08/Rocky Mountain Power * Case No. PAC-E-10-08
September 27, 2010
XRG Data Request 5
XRG Data Request §

Reference Answer, §8. Please provide supporting documents or studies
establishing that transmission capacity for no more than 23 MW of net output was
available at the time period from January 2009 to March 2010. Please provide
supporting documents or studies establishing that transmission capacity for no
more than 23 MW would be available at all proposed online dates discussed by
XRG, including June 2011.

Response to XRG Data Request S

Rocky Mountain Power objects to XRG’s Data Request 5 to the extent that it calls
for all documents and studies on the grounds that it is unduly burdensome, overly
‘broad, and may seek irrelevant and or privileged information. Notwithstanding
and without waiving the foregoing objectxons, Rocky Mountain Power responds
as follows,

Please refer to Attachment XRG 1, which includes emails from Jim Portouw to
Bruce Griswold dated January 29, 2009 and Attacﬁmem XR@G §, a letter from
Rocky Mountain Power to XRG dated September 21, 2010.

Recordholder:  Bruce Griswold : L : ‘ N
Sponsor: To Be Detemunec{ S
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W PACIFICORP ——

September 21, 2010

1424 Dodge Ave.
Helena, MT 59601

Re: XRG-DP-7, XRG-DP-8, XRG-DP-9, XRG-DP-10, LLCs

On July 15, 2010, PacifiCorp Transmission designated a new Point of Delivery/Point of
“Path C”. PacifiCorp Commercial & Trading (“PacifiCorp C&T”) became aware of the impact of
this change to XRG’s projects, above, on September 13, 2010,

The new Point of Delivery/Point of Receipt at Path C effectively increases available firm
transmission across Path C and resolves PacifiCorp C&T’s conicerns at this time about the
availability of firm Network Resource Transmission Service for the four QF projects, above,
proposed by XRG to deliver to PacifiCorp at Brady, Idaho. Therefore, this letter provides XRG-DP-
7 LLC, XRG-DP-8 LLC, XRG-DP-9 LLC, and XRG-DP-10 LLC notice that PacifiCorp C&T is
now prepared to enter into a 20-year power purchase agroement with each of these projects, at the

current avoided cost rates set forth in OPUC Order No. 31025 (or such successor rates as may be in

Firm capacity for Network Resource Transmission Servios across Path C will be allocated by
PacifiCorp Transmission on a first come, first served basis. If you would like to move forward with
your projects, please contact me at 503-813-5218 as soon as possible. If you decide to pursue all -
Mmem,wewouﬁmqmmnpdﬂemmpmmpumem&mmamﬂmmm
correctly and expediently prepare draft PPAs. Each matrix represents critical project specific
information for QF PPA preparation but the matrix may not be all inclusive. Additional information
may be required as we prepare and exchange drafts,

Enclosures:  XRG-DP7-Required Information; XRG-DP8-Required Information; XRG-DP9-
Required Information; XRG-DP10-Required Information
CC:  Peter Richardson
Daniel Solander
Jeff Erb

Service to the XRG Projects. However PacifiCorp C&T is no longer aware of any likely fatal flaw that would
prectude PacifiCorp Transmission from granting such a request.

Attach XRG 5.pdf Page 1 of 9
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Note: Information requested in the mamrix is not 1o be

prquaraﬂon until both parties agree on alt information

Prepared by Pac - 9/21/10
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Case No.

considered inclusive and is not final for PPA

Attach XRG 5.pdf

XRG-DF7 - - Required Provided — January 21,2009 Additional lnformuiwn
Information requested by PacifiCorp:
(2) Demonstration ability to Provided FERC Porm 556 — Provide QF number when
| obtain QF status QF Self Certification Form 556 acknowledged by
FERC
(b) Design capacity (MW), Ten DeWind D8.2, 2MW Estimate station service for
station service requirements, | turbines totaling 19.3 MW each turbine; will separate
and net amount of power station service be required?
delivered to the Company's
electric system , ,
(¢) Generation technology and | DeWind D8.2. IMW turbines | Are these still the selected
other related technology turbines? Provide turbine
| applicable to the site | specification !
(d) proposed site location Cassia County, ID Provide coordinates of pm;ecx
Provided map of turbine and tax lot number. Provide
locations location of substation. Map
shows 13 turbines, reconcile
information provided in
(b)i(e). (e), and ;
(e) Schedule of monthly Provided 12X24 generation Reconcile discrepancy in
power deliveries for Vestas V90 1.8 MW WTG | turbine manufacturer in (b)
and (c) and () production
forecast. Provide the correct
12X24 for the selected turbine.
Include the file'in excel
; o ) format.
() Calculation or No Information Provided Provide calculation of
determination of minimum minimum, maximum, and
and maximum annual average annuai generation
deliveries , . ;
() Motive foroe or fuel plan | Provided 12X24 generation | Confirm data is still valid.
for Vestas V90 1.8 MW WTG Puwide wind study for
(h) proposed on-line datcand | 1° Energy = 12/31/10 pmwdewemwc 10
other significant dates required achieve these dates including
to complete milestones interconnection and
, construction milestones
(D) proposed contract term and | 20 year, non-levelized, non-
| pricing provisions foel — __
() Status of interconnection or | Interconnection is through Provide status-of Seller’s
transmission arrangement BPA interconnection application
“with BPA; provide date
Seller’s application was
deemed complete by BPA;
provide copy of SIS and other
studies, if available; provide
documentation of availability
of transmission for Projectto
I
Page 2 0f9
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Case No. PAC-E-10-08

x%tc , Irgﬁmmnm reqwsmim rke mtmr is not 10 be considered imclusive and is not final for PP4
preparation mtﬂbotkpamesagmmalim{ormmoﬁ
Prepared by Pac - 9/21/10

Brady. If available; provide
schedule of remsining
interconnection work.
Identify procurement lead-
times for major
interconnection components
and indicate whether such
interconnection equipment has
(k) point of delivery Brady Substation | Provide status of BPA
Transmission Service
Agreement to Brady

, ; Substation

(Wind Rights ' | Provide documentation that
Seller has obtained rights to
wind at project site (ie, land
purchase or lease ag

(m) Form of Security to be | Specify preferred form of
_provided security 10 be provided for
delay security (letter of credxt,
, | cash escrow, or ,

{n) Required Facility ' Please list all permits,
Documents licenses, and land rights and
contracts (e.g. interconnection
agreement) required to operate
project; provide status of each
such required facility
document

(o) Creditworthiness , Please provide logal name and
; 2 years of audited financials
for the QF developer orthe
entity providing credit support
to-the QF develgper so that
PacifiCorp can complete

Aftach XRG 5.pdf Page 30of 9
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1D PAC-E-10-08
XRG 5

Ne Iqﬁmmlon reqnmedinthemaﬂirttmwbe

preparation until both parties agree on all information.

Prepared by Pac - 9/21/10

considered inclusive and is not final for PP4

XRG-DPS8 - Required Provided - January 21, Additional Information
Information 2009 requested by PacifiCorp:
(2) Demonstration ability to | Provided FERC Form 556 — | Provide QF number when
obtain QF status QF Self Certification ;’gc 556 acknowledged by
(b) Design c&pacxty (MW), Ten DeWind D8.2,2MW | Estimate station service for
‘station service turbines totaling 19.8 MW | each turbine; will separate
requirements, and net station service be required?
amount of power delivered
to the Company’s electric
(c) Generation technology | DeWind D8.2, 2MW Are these still the selected
and other related turbines turbines? Provide turbine
technology applicable to the specification
site
(d) proposed site location Cassia County, ID Pravxde cooxdmates of project
Provided map of turbine and tax lot number. Provide:
locations. location of substation. Map
shows 13 turbines, reconcile
information provided in
; , (b)(c). (¢), and (g)
{e) Schedule of monthly Provided 12X24 generation | Reconcile discrepancy in
power deliveries for Vestas V90 1.8 MW turbine manufacturer in (b)
WTG and (c) and (€) production
forecast. Provide the correct
12X24 for the selected turbine;
Include the file in excel
; , format. ,
(f) Calculation or No Information Provided Provide calculation of
determination of minimum mininmm, maximum, and
and maximum annual average annual generation
deliveries
(g) Motive force or fuel Provided 12X24 generation | Confirm data is sill valid.
plan for Vestas V90 1.8 MW Provide wind study for
‘ WIG , ; project.
(h) proposed on-line date | 1™ Energy = 12/31/10 Provide updated schedule to
and other significant dates achieve these dates including
required to complete interconnection and
milestones construction milestones
(i) proposed contract term | 20 year, non-levelized, non-
and pricing provisions fuel , , \
{j) Status of interconnection | Interconnection is through | Provide stetus of Seller's
or transmission arrangement | BPA interconnsetion application
o with BPA; provide date
Seller’s application was
deemed complete by BPA; |
1
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Nme Immanoa mqmed in the mam 15 not 1o be considéred inclusive and is not firal for PPA
preparation unitil both partiés agree on'all information..

Prepared by Pac - 9/21/10

provide copy of SIS and other
studies, if available; provide
documentation of availability
of transmission for Project to
‘Brady. If available; provide
-schedule of remaining
interconnection work.
Identify procurement lead-
times for major
imerconnection components
and indicate whether such
interconnection equipment has
(k) point of delivery Brady Substation Provide status of all

' Transmission Provider’s
Transmission Service
Agreement to Brady
Substation ‘
| (hWind Rights ' Provide documentation that
Seller has obtained rights to
wind at project site (ie, land
purchase or lease agreements)
(m) Form of Security tobe Specify preferred form of
provided security to be provided for
delay security (letter of credit,
; cash escrow, or ' guarantos)

(n) Required Facility Please list all permits,
‘Documents licenses, and land rights and
contracts (¢.g. infercomnection
agreement) required to operate
project; provide status of cach
such required facility
document

(0) Creditworthiness Please provide legal name and
2 years of audited financials
for the QF developer or the
entity providing credit support
to the QF developer so that
PacifiCorp can complcte
creditworthiness review.

Attach XRG 5.pdf Page 50f 9
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ID PAC-E-10-08
XRG &

P

Note: “Information requested in the matrix is not to be considercd inclusive and is not final for PPA
Dpreparation until both parties agree on ail information.

Prepared by Pac - 9/21/10
XRG-DP9 - Required Provided - January 21, Additional Information
Information 2009 requested by PacifiCorp:
(2) Demonstration ability to | Provided FERC Form 556 — | Provide QF number when
obtain QF status QF Self Certification 11:;1;(1: 556 acknowledged by
(b) Design capacity (MW), | Ten DeWind D8.2, 2MW Estimate station service for
station service turbines totaling 19.8 MW | each turbine; will separate
requirements, and net station service be required?
amount of power delivered
to the Company’s electric
system , . ,
(c) Generation technology | DeWind D8.Z, 2MW Are these still the sclected
and other related turbines turbines? Provide turbine
technology applicable to the specification
site
(d) proposed site location | Cassia County, ID Provide coordinates of project
Provided map of turbine and tax lot number. Provide
locations location of substation. Map
shows 13 turbines, reconcile
information provided in
V 1 (b)i(¢), (€), and
(e) Schedule of monthly Provided 12X24 generation. | Reconcile discrepancy in
power deliveries for Vestas V90 1.8 MW turbine manufacturer in (b)
WTG and (c) and (e) production
forecast, Provide the correct
12X24 for the selected turbine.
Include the file in excel
; ; ; format. ,
(f) Calculation or ‘| No Information Provided Provide calculation of
determination of minimum wminimum, maxinum, and
and maximum annual average annual generation
_deliveries
(g) Motive force or fuel Provided 12X24 generation | Confirm data is still vahd.
plan for Vestas V90 1.8 MW Provide wind study for
{wrGg project. ; ;
(h) proposed on-line date | 1" Energy = 12/31/10 Provide updated schedule 10
and other significant dates ' achieve these dates including
required to complete inéeconhection and
(i) proposed contract term | 20 year, non-levelized, nof-
and pricing provisions | fuel , ;
(3) Status of interconnection | Interconnection is through | Provide status of Seller's
or transmission arrengement | BPA interconnection application
with BPA; provide date:
Selier’s application was
deemed conplete by BPA;
1
Attach XRG 5.pdf PageB8of9
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prepayation until both parties agree on all information,

Prepared by Pac - 9/21/10

XRG Answer SJ Exhibit 2

Page 31

Case No. PAC-E 10-08

onsidered inclusive and is nos final for PPA

provide copy of 8IS and other
studies, if available; provide
documentation of availability
of transmission for Project to
Brady. If available; provide
schedule of reimaining
interconnection work,

Identify procurement lead-
times for major
interconnection components
and indicate whether such
interconnection equipment has
been ordered

(k) point of delivery

Brady Substation

Provide status of all
Transmission Provider’s
Transmission Service
Agreement to Brady

_| Substation

(Wind Rights

Provide documentation that
Seller has obtained rights to
wind at project site (ie, land
purchase or lease agreements)

(m) Form of Security to be
provided

‘Specify preferred form of

security to be provided for
delay security (letter of credit,
cash escrow, or w}

{n) Required Facility
Documents

Please list all permits,
licenses, and land rights and
coritracts (e.g. interconnection
agreement) required to operate
project; provide status of each
such required facility
document

(o) Credi itworthiness

Please provide legal name and
2 years of audited financials
for the QF developer or the
entity providing credit support
to the QF developer so that
PacifiCorp can complete
creditworthiness review.

Attach XRG 5.pdf

Page 7 of 9
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Attachment XRG
Case No. PAC-E-10- 08

Page 32

’A'aff by'mon rcqmedm:kmmxum:o be considered inclusive and is not finul for PP4

XRG-DP10 - Required Provided — January 21, Additional Information
Informstion 2009 requested by PacifiCorp:
(a) Demonstration ability to | Provided FERC Form S56 — | Provide QF number when
obtain QF status QF Self Certification ,Fg{n 356 acknowledged by
, FERC
(b) Design capacity (MW), | Five DeWind D8.2,2MW | NOTE: FERC 536 shows 5
station service turbines totaling 10 MW | DeWind turbines total 10MW
requirements, and net and 12X24 wind generation
amount of power delivered shows 19.8MW using Vestas
to the Company’s electric turbines. Estimate station
system service for each turbine: will
‘  separate station service be.
, required?
() Generation technology | DeWind D8.2, 2MW NOTE: FERC 556 shows 5
and other related turbines DeWind turbines total 10MW
technology applicable to the and 12X24 wind generation
site shows 19.8MW using Vestas
turbines, Arethese still the
selected turbines? Provide
, turbine specification
(d) proposed site location | Cassia County, ID Provide coordinates of project
Provided map of turbine and tax lot number. Provide
locations location of substation. Map
shows 13 turbines, reconcile
information provided in
e 1 (b)(c), (¢), and (g) ,
(¢) Schedule of monthly Provided 12X24 generation | Reconcile discrepancy in
-power deliveries for Vestas V90 1.8 MW turbine manufacturer in (b)
WTG and (¢} and (€) production.
forecast. Provide the correct
12X24 for the selected turbine.
Include the file in excel
() Calculation or No Information Provided Prcmde calculation of
‘determination of minimum minimum, maximum, and
and maximum annual average annual generation
deliveries
(g) Motive force or fuel Provided 12X24 generation | Confirm data is still vaiid.
plan for Vestas V90 1.8 MW Provide wind study for
WTG project,
(h) proposed on-line date | 1* Energy = 12/31/10 Provide updated schedule to
and other significant dates achieve these dates including
required to complete interconnection and
milestones ‘ construction milestones
(i) proposed contract term | 20 year, non-levelized, non-
and pricing provisions fuel ;
| () Status of interconnection | Interconnection is through | Provide status of Seller's
1
Attach XRG 5.pdf Page 8of9
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ID PAC-E-10-08
XRG 5

Prepared by Pac - 9/21/10

Nafe IMM mquewa' Im‘ke matrix is hot to be considered inclusive and is not finul for PPA
prepavation until both parties agree on all information.

ort rission arrangement

BPA

interconnection application
with BPA; provide date
Seller’s applwatxon wag
deemed complete by BPA;
provide copy of SIS and other
studies, if available: provide
documentation of availability
of transmission for Project to

‘Brady. If available: provide

schedule of remaining
interconnection work.

Identify procurement Jead-
times for major
interconnection.

and indicate wlmhur, such
interconnection equipment has
been ordered

(k) point of delivery

' ()Wind Rights

Brady Substation

Prowde status of ail
Transmission Provider's
Transmission Service

Agreement(s) to Brady
Substation.

Provide documentation that

Seller hias obtained rights to'
wmd at project site (ie, land

provided

or Jease agreemer
Specify preferred form of
secmtytobcmdedfor

delay security (letter of credit,

cash escrow, ww)ﬁ

(n) Reqmred Facility
Documents

Please list all permits,

licenses, and land rights and
contracts (e.g. interconnection
agreement) required to operate
project; provide status of each
such required facility
document

(o) Creditworthiness

Pleasepmv:dcleylnmand ‘
2 years of sudited financials
for the QF developer or the
entity providing credit support
to the QF developer so that
PacifiCorp can complete
creditworthiness review,

Attach XRG §.pdf

Page 9of 9
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Page 34
PAC-E-10-08/Rocky Mountain Power Case No. PAC-E-10-08
September 27, 2010
XRG Data Request 6 ;
XRG Data Request 6

Does it appear at this date that transmission capacity will exist for over 23 MW at
the proposed point of interconnection for the XRG projects at any point prior to
the end of 20117 If so, please identify and provide supporting documents
establishing when Rocky Mountain Power first became aware of this possibility
of additional transmission capacity. .

Response to XRG Data Request 6
Rocky Mountain Power objects to XRG’s Data Request 6 to the extent that it calls
for all documents and studies on the grounds that it is unduly burdensome, overly
broad, and may seek irrelevant and or privileged information. Rocky Mountain
Power objects to XRG’s Data Request 6 to the extent that it seeks an expert
opinion, a legal opinion, or !egal argument and to the extent it calls for Rocky
Mountain Power to state an opinion not previously written. See IPUC Rule 225.
Notwithstanding and without waiving the foregoing objections, Rocky Mountain
Power responds as follows,

Yes. It now appears that transxmsslon capacny exists sufficient to accommodate
70 MW of capacity from XRG’s four proposed projects delivering net output to
Rocky Mountain Power’s Brady Substation in Idaho.

Rocky Mountain Power became aware of additional transmission capacity across
Path C on July 15, 2010—the date PacifiCorp Transmission Services declared a
new Point of Delivery/Point of Recexpt called “Path C”. On September 14, 2010,
Rocky Mountain Power first recognized that the July 15, 2010 change eliminated
all identified barriers to accepting all:70 MW output from the XRG projects at
Brady Substation. On September 21} 2010, Rocky Mountain Power notified XRG
that it is able to purchase output fron} all four proposed XRG pmjects at the Brady
Substation Point of Delivery at the published avoided cost rates in effect on the
date the parties execute PPAs for such projects. Please refer to Attachment XRG
5 for a copy of the September 21, 2010 letter.

Recordholder:  Bruce Griswold
Sponsor: To Be Determined
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: Page 35
PAC-E-10-08/Rocky Mountain Power Case No. PAC-E-10-08
September 27, 2010 :
XRG Data Request 9
- XRG Data Request 9

Reference Answer, FIRST AFFIRMATIVB DEFENSE. Please explain how XRG
could execute PPAs when Rocky Mountain Power did not provide XRG'’s
requested PPAs. Please identify and proyide the communication from Rocky
Mountain Power informing XRG that the one PPA provided for one of the four
XRG projects should be used for the remaining XRG projects.

Response to XRG Data Request 9

Rocky Mountain Power objects to XRG's Data Request 9 to the extent that it
seeks an expert opinion, a legal opinion, or legal argument and to the extent it
calls for Rocky Mountain Power to state an opinion not previously written.
See IPUC Rule 225. Nommsmndmg and without waiving the foregoing
objections, Rocky Mountain Power responds as follows.

XRG could not execute PPAs because XRG did not negotiate PPAs to completion
‘with Rocky Mountain Power prior to the March 15, 2010 rate change.

Rocky Mountain Power did not explain to XRG in writing that the one draft PPA
'prowded by Rocky Mountain Power on May 11, 2009, should be used for the
remaining XRG projects. XRG: declgred,qn a July 6, 2009 e-mail, and again ina
March 11, 2010 e-mail to Bruce Gns;vold that it would take the draft PPA
provided by Rocky Mountain Pow:g on May 11, 2009 and replicate it to create
PPAs for its other three projects. quase refer to Exhibits A-17 and A-23 10
Rocky Mountain Power’s First Production Request to the XRG LLCs, attached as.
part of Attachment XRG 1. XRG also declared on March 11, 2010, that it would
present Rocky Mountain Power with redline markups of these four draft PPAs for
Rocky Mountain Power’s review and approval. XRG has never presented the
drafts to Rocky Mountain Power.

Recordholder:  Bruce Gnswola
Sponsor: To Be Determmcé
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, Page 36
PAC-E-10-08/Rocky Mountain Power Case No. PAC-E-10-08
September 27, 2010 .

XRG Data Request 11 )
XRG Data Request 11

Reference Answer, THIRD AFFIRMATIVE DEFENSE. Would Rocky Mountain
Power consider action in contradiction with FERC interconnection rules to be bad
faith? Would Rocky Mountain Power consider it to be bad faith to refuse to
process requests for PPAs on the grounds that transmission capacity is perceived
to be lacking at a time when Rocky Mountain Power knew, or could reasonably
anticipate, that transmission capacity would not be a problem on the proposed
online date in the PPAs?

Response to XRG Data Request 11

Rocky Mountain Power objects to XRG’s Data Request 11, on the grounds that it
secks expert opinion, a legal opinion, or legal argument and on the grounds that it
calls for Rocky Mountain Power to state an opinion not previously written. See
IPUC Rule 225.

Recordholder:  Bruce Griswold <+ * ‘
Sponsor: To Be Determined
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PAC-E-10-08/Rocky Mountain Power : Case No. PAC-E-10-08
September 27, 2010
XRG Data Request 12
XRG Data Request 12

Does PacifiCorp or any of its affiliates consider transmission upgrades that are
likely to occur when it commits itself and its ratepayers to utility-owned
generation resources? If so, please explain how Rocky Mountain Power
processed XRG’s requests for interconnection and PPAs on a nondiscriminatory
basis compared to other customers, including utility-owned generation resources.
Reference 18 C.F.R, § 292.306(a).

Response to XRG Data Reguest 12

Rocky Mountain Power considers pending transmission upgrades when
considering generation resources that will be owned by Rocky Mountain Power.
Rocky Mountain Power has not processed an XRG request for interconnection.

XR@ has not proposed to interconnect its projects with Rocky Mountain Power’s.
system, XRG presumably has an interconnection request pending or completed
between itself and the utility that owns the system with which XRG proposes to
interconnect.

Rocky Mountain Power administered XRG’s QF PPA requests in accordance with
its PURPA obligations and Idaho Commission rules and orders. Non-QF
resources would be administered t the Company-issued Request For
Proposal (RFP) process where all resources, including any independent
developers (including interested QFs} and utility-owned generation resources who
chose to bid into the RFP, are treated in a non-discriminatory manner, with
independent evaluator oversight of the process and communication. Rocky
Mountain Power’s RFP process and documents are posted on its website.

If the QF is not selected under the RFP process, the QF can still request a PPA
from Rocky Mountain Power under PURPA obligations. Rocky Mountain Power
treats all QFs requesting a PPA uade; PURPA obligations in the same non-
discriminatory manner. ‘

P -\i’ s

Recordholder:  Bruce Griswold f
‘Sponsor; To Be Determined
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Page 38
PAC-E-10-08/Rocky Mountain Power Case No. PAC-E-10-08
December 21, 2010
- XRG Data Request 16
" - XRG Data Request 16

Please provide Rocky Mountain Power’s policy by which the commercial and
trading arm of the Company requests information regarding transmission and
requests network resource status from the transmission side of the Company for
PPAs. If the policy is different for PURPA PPAs or for off-sysnem PPAgs, please
provide the separate policy(ies).

Response to XRG Data Request 16

'Rocky Mountain Power’s Commercial and Trading business unit requests
information regarding transmission and network resource requests through
Pac:ﬁCorp Transmission, the wholesale transmission business unit of PacifiCorp.
PacifiCorp’s wholesale transmission services are regulated by the Federal Energy
Regulatory Commission (FERC) under cost-based regulation subject to :
PacifiCorp’s Open Access Transmission Tariff, which has been on ﬁle at the
FERC since 1989. PacifiCorp's transmission business operates inde ntly ant
marketsﬁs&ansmxsmonmcesonanon-dxsmmmatmybasxsusmgﬂaepubhc
Open Access Same-time Information System (OASIS). Please refer to

" Attachment XRG 16 for a copy of Transmission’s Business Practzce #9: Network
Load and Rcsom Additions and Changes.

Recordholder:  Bruce Griswold / Dennis Desmarais
Sponsor: ‘Bruce Griswold
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XRG 16 Page 39 attachment XRG 16
AL ‘ J , Case No. PAC-E-10-08

Business Practice #9: Network Load and Resource Additions and Changes

Posted: May 23,2006
Effective: May 23, 2006
Revision No.: 0.0

Notice to all Entities:

‘The OATT provides that a Transmission Customer may serve its Network Load utilizing

Network Integration Transmission Services. The Network Transmission Customer must
submit a Completed Application pursuant to Section 29 for all New Network Loads
(Section 31.2).

Section 31,6 of the OATT requires a Network Customer to submit annual load and
resource (L&R) forecast updates for its Network Load and Resources. PacifiCorp uses
these forecasts for transmission planning, including but not limited to transmission
capacity allocation and infrastructure expansion plans to assist PacifiCorp in reliably
serving its customer loads. Current ten year L&R information is required to be submitted
at least once per year from cach Network Customer. Network Customers are also
required to submit timely written notice of material changes to any information provided
in a Completed Application relating to the Network Customer’s Network Loads, Network
Resources, its transmission system or other aspects of its facilities or operations affecting
the Transmission Provider's ability to provide reliable service. The Network Customer
should clearly identify any changes to the annual submission in all intra-year
submissions. PacifiCorp transmission will review, study, and accommodate intra-year
changes as soon as practicable once received.

This business practice applies to all transmission customers unless explicitly contradicted
by contract terms.

Network Load Additions

This business practice clarifies what PacifiCorp considers to be a “new” load or resource,
or & “material change” in load.

The following are considered “new” loads and require a separate Completed Application
pursuant to Sections 29 and 3] of the OATT:

¢ Increases in load, not already accounted for in the L&R, to the distribution system
(<40 kV) at one site of 2 MW or greater.

o Increases in load, not already accounted for in the L&R, to the transmission
system (>40 kV) at one site of 5 MW or greater.

The following are considered “material changes™ and require timely written notice to the
transmission provider pursuant to 31.6 of the OATT:

Attach XRG 16.pdf Page 1 of 2
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Case No. PAC-E-10-08

Transmission Business Practices

* Increases in load, not already accounted for in the L&R, to the distribution system
(<40 kV) at one site greater thanl MW but less than 2 MW.

¢ Increases in load, not already accounted for in the 'L&R, to the transmission
system (>40 kV) at one site greater than | MW but less than 5 MW.

* Reduction in load, not already accounted for in the L&R, at one site on either the
distribution or transmission system of 5 MW or greater.

Load increases under 1 MW are considered organic growth, and do not require timely
written notice or a Completed Application.

Network Resource Additions

New Network Resources or changes to the nameplate or contractual ratings of existing
Network Resources require an executed interconnection agreement pursuant to Part IV or
V of the OATT and a Completed Application pursuant to Sections 29 and 30 of the
OATT. Requests for new Network Resource designations shall be made through separate
OASIS requests for service to allow PacifiCorp the opportunity to review and respond
according to Section 32 of the OATT.

0.0 ;, 2/20/08 Formatted to current template
0.0 5123106
PacifiCorp Business Practices 2

Attach XRG 16.pdf Page2of2
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PAC-E-10-08/Rocky Mountain Power Case No. PAC-E-10-08
* December 21, 2010
XRG Data Request 17

" Please explain how the Company’s two arms comply with FERC’s requirement
that the two not communicate regarding transmission requests.

Response to XRG Data Request 17

Please refer to Attachment XRG 17, a copy of PacifiCorp’s Standards of Conduct
Standards of Conduct for transmission providers are available on PacifiCorp
- Transmission’s OASIS website.

Recordholder:  Bruce Griswold / Dennis Desmarais
~ Sponsor: Bruce Griswold
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XRG 17 Page 42 pachment XRG 17
Case No. PAC-E-10-08

GPACIFICORP

Standards

of Conduct
Compliance
Procedures

Posted March 1, 2010

210
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Standards of Conduct Compliance Procedures
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XRG 17 Page 44\ttachment XRG 17
Case No. PAC-E-10-08

l. Introduction

The Federal Energy Regulatory Commission (“FERC”) Standards of Conduct for transmission
providers (“Standards of Conduct”) are designed to promote four fundamental principles:

1. A transmission provider must treat all transmission customers, affiliated and non-affiliated,
on a not unduly discriminatory basis, and must not make or grant any undue preference or
advantage to any person or subject any person to undue prejudice or disadvantage with
respect to any transmission of electric energy in interstate commerce, or with respect to the
wholesale sale of electric energy in interstate commerce. .

2. A transmission provider’s transmission function employees must function independently
from its marketing function employees, except as permitted in the rules or otherwise
permitted by FERC order.

3. A transmission provider and its employees, contractors, consultants and agents are
prohibited from disclosing, or using a “conduit” to disclose, non-public transmission
function information to the transmission provider’s marketing function employees.

4. A transmission provider must provide equal access to non-public transmission function
information to all its transmission customers, affiliated and non-affiliated, except in the
case of confidential customer information or critical energy infrastructure information.

In furtherance of these objectives, FERC has promulgated rules that govern the interaction
and communication between certain employees within PacifiCorp, and with regard to certain
information. All employees of PacifiCorp and PacifiCorp’s affiliates must comply with the
Standards of Conduct rules. These Standards of Conduct Compliance Procedures explain
FERC's rules and the procedures PacifiCorp and ifs affiliates will follow in order to comply
with the rules.

2. Chief Compliance Officer

PacifiCorp has designated Colt Norrish as the chief compliance officer for Standards of
Conduct (503-813-5545). Mr. Norrish shares responsibility for Standards of Conduct and
other affiliate compliance issues with Michael Reid, legal counsel and compliance officer
(503-813-6052).

3. Key Definitions

The rules govern interactions between transmission function employees and marketing
function employees, including situations where an employee who does not fall within either
category acts as a conduit for non-public transmission function information. All of these terms
have specific meanings under the rules, so careful understanding of FERC's definitions is key-
to compliance.

2
Standards of Condhict Compliance Procedures
Attach XRG 17.pdf Page 3 of 18
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XRG 17 Page 4attachment XRG 17
Case No. PAC-E-10-08

PAC L F TGO R P

A.Transmission Provider

“Transmission provider” means any public utility that owns, operates or controls facilities
used for the transmission of electric energy in interstate commerce. PacifiCorp is a
transmission provider. \

B.Transmission Function Employee

“Transmission function employee” means an employee, contractor, consultant or agent

of a transmission provider who actively and personally engages on a day-to-day basis in
transmission functions. Transmission functions include the planning, directing, organizing
ormrying out of day-ho—day transmission operations, including the granting and denying of

Certain Pacific Power employees are transmission function employees (for example,
operators, schedulers and employees that work on transmission services and
interconnection 1 15).

MarheungFuncﬁonEmoyee
"Marlmﬁngﬁum&memployee means an employee, contractor, consultant or agent of a
smission provider or of an affiliate of a transmission provider who actively and
pemmﬂymgagesonaday—eo-daybmsmmarkehngfumum\s which generally means
the sale for resale of electric energy or capacity.

Certain PacifiCorp Energy commercial and trading employees are marketing function
employees. For a list of PacifiCorp’s marketing function employees, please refer to PacifiCorp’s
Internet web site or its Open Access Same-Time Information System (OASIS) web site:

http:/ [ www.oasis.pacificorp.com [ oasis/ ppw / MarketingFunctionEmployeeList. HTM

PacifiCorp’s marketing function employees can also be identified by e-mail address
designation of “{Mkt Function}” following each marketing function employee’s name.

D.AMiste
“Affiliate” of a specified entity means another person who controls, is controlled
by or is under common control with the specified entity. An affiliate i A
includes a division of the specified entity that operates as a functional unit. | What &
PacifiCorp has several affliates including, but not limited to: an athhiate!
PacifiCorp Energy
Commercial & Trading
825 NE Multnomah, Suite 600
Portland, OR 97232

For.a complete list of PacifiCorp’s affiliates, please refer to PacifiCorp’s Internet web site or its
OASIS web site: http:/ / www.oasis pacificorp.com/ oasis/ ppw / affiliates.doc

3
Standards of Conduct Compliance Procedures
Attach XRG 17.pdf Page 4 of 18
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XRG 17 Page 46 nt XRG
Case No. PAC-E- 10-08

4. Independent Functioning Rule

PacifiCorp’s transmission function employees must function independently of PacifiCorp’s
marketing function employees. Marketing function employees are prohibited from
conducting transmission system operations or reliability functions, and marketing function
employees cannot have access to a transmission control center or other transmission facilities
or information systems that differ in any way from the access provided to non-affiliated.
transmission customers. Transmission function employees are prohibited from conducting
marketing functions.

Work stations for transmission function employees of PacifiCorp are physically separated
from those of marketing function employees, and access s restricted.

PacifiCorp’s transmission function employees are located in two places: (1) at the Portland
Control Center at 9951 SE Ankeny, and (2) at PacifiCorp’s headquarters in the Lioyd Center
Tower, on the 16th floor. No marketing function employees are stationed at the Portland
Control Center or on the Lloyd Center Tower 16th floor, and access to the transmission
facilities and floors is restricted as described in section 4.B. below.

Marketing function employees in Portland are located on the 6th floor of the Lloyd Center
Tower. No transmission function employees are stationed on the 6th floor, and transmission
function employees do not have badge access into the area of the 6th floor where marketing
function employees are located. A visitor log is maintained at this location.

B.Access Restrictions

Visitor logs are maintained at the Portland Control Center. Notice of any visits to the Portland
ContmlCenterbymarkehngﬁmchonemployeeaamalsoposwdemﬁCoxp s Internet web
site or its OASIS, along with a description of the purpose for the visit.

The Lloyd Center Tower building is shared with other companies, therefore access is restricted
by floor. In this situation, any employee who is not stationed on a particular floor must either
have a badge permitting access to the floor, or must contact an employee on the floor to escort
them during any floor access. Badges for marketing function employees do not allow such
employees to access a transmission function facility or floor without a personal escort from

a transmission function or other non-marketing function employee. Further, badges for
transmission function employees do not allow such employees to have access to areas
housing marketing function employees without a personal escort.

4
Standards of Conduct Compiance Procedures
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XRG 17 Page 47 pachment XRG
Case No. PAC-E- 10-08

5.No Conduit Rule

PadﬁCorpmprolublﬁed&omnmngmymasacmdmtforﬁxedisdommofnm-pubhc
transmission function information to its marketing function employees. An employee,
contractor, consultant, or agent of PacifiCorp or its affiliates is prohibited from disclosing
non-public transmission function information to any of the transmission provider’s marketing
function employees.

Non-public transmission function information includes information relating to the planning,
directing, organizing or carrying out of day-to-day operations, including the granting and
denying of transmission service requests, that is not available to the public or on the
transmission provider’s OASIS.

The no conduit rule applies to all employees, whether or not an

‘employee is designated as a transmission function or marketing Who rnust
function employee. Employees may receive non-public or confidential e
transmission function information, but they aze probibifed from shar comply with

such information with marketing function employees through any the 'no
non-public or off-OASIS communications. condurt rule”

In addition, the no conduit rule applies to communications between
PacifiCorp employees and marketing function employees of PacifiCorp
affiliates. Mid American Energy Company is an affiliated electric
transmission provider. PacifiCorp can share information with Mid American Energy Company
with one exception. Mid American Energy Company’s electric trading group contains
‘marketing function employees. No non-public transmission function information, either
about Mid American Energy Company or PacifiCorp, should be shared with those employees.
Likewise, no Mid American Energy Company non-public transmission function information
shouldbeslmedmﬂuPamﬁCorpsmmmemalmdﬂadhgmkeﬂngﬁmcﬁmemployees
Similarly, Northern Natural Gas and Kemn River are affiliated gas transmission providers,
Certain MidAmerican and PacifiCorp gas supply and unregulated retail services employees
engage in marketing functions on the Northern Natural Gas or Kern River systems. No non-
public transmission function information of Northern or Kern should be shared with these
employees.

5
Standards of Conduct Compliance Procedures
AttadiXRGﬂ;pdf Page 6 of 18
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6.Transparency Rule

A. Contemporaneous Disclosure Requirement

If a transmission provider employee discloses non-public transmission function information
in a manner contrary to the Standards of Conduct, the employee is required to immediately
contact the Regulatory Compliance Hotline at 503-813-5555, press 6, or 801-220-5555, press 6,
or any compliance officer. Information disclosed in violation of the Standards of Conduct
must be immediately posted on the Internet web site or OASIS.

i. Exemption for Customer Information and Critical Energy Infrastructure
Information

Under this exemption, transmission providers are required to post notice of disclosure, but not
‘actual non-affiliated customer information or critical energy infrastructure information on its
Internet web site or OASIS. This exemption will also apply to any other information FERC
determines is subject to limited dissemination.

it.Transaction Specific Exemption

Under this exemption, transmission providers do not have to contemporaneously disclose
information that relates solely to a marketing function’s specific request for transmission
service. Thwexmphmpaumdlscumofmduumlnﬁonnaumxegmdmgﬂmtmm
system, and practical operations of the transmission system, if related to the marketing
function’s transmission request.

ili.Voluntary Consent Exemption

A non-affiliated customer may voluntarily consent in writing to allow the transmission
provider to share such customer’s information with marketing function employees. In order
tomsmecushomersarenotmppmpnatelypmsuredto “voluntarily” consent, FERC requires
the transmission provider to post notice of the consent on its Internet web site or OASIS, along
with a statement that it did not provide any preferences, either operational or rate-related, in

exchange for the voluntary consent.

iv. Reliability Standards Compliance Exemption
A transmission provider's transmission function and marketing function employees may
exchange information pertaining to compliance with Reliability Standards. Such exchanges
must be recorded, except in emergency circumstances where a record must be made as soon
as practicable. The record shall be made available to FERC upon request. The record may
consist of hand-written or typed notes, electronic records such as e-mails and text messages,
or recorded telephone exchanges. The record must be retained for five years.

v. Exemption for Information Necessary to Maintain or Restore Operations
Thlsexemptlon allows the transmission provider’s transmission function employees and
marketing function employees to exchange information necessary to maintain or restore

6
Standards of Conduct Compliance: Procedures
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opmﬁmofﬁw&mwdmsysﬁemorgmaﬂngumts,mmmmmﬂmmya&ectﬂw
dwpatdmfgmanngum&Sudta&hmg@mustbemdedexceptmme:gency
circumstances where a record must be made as soon as practicable. The.
record shall be made available to FERC upon request: The record may
consist of hand-written or typed notes, electronic records such as e-mails
and text messages, or recorded telephone exchanges. The record must be
retained for five years. ‘

B.Access to Transmission Function System Information ot Conduct
PacifiCorp has structured its information access systems to ensure
marketingﬁmchonemp!oyeesof?amﬂCorpmd its affiliates do not
have access to information prohibited under the Standards of Conduct. ’ SYEtem
PacifiCorp’s information technology group has implemented controls, 5
which are reviewed on a regular basis, to ensure access restrictions are in
compliance.

;;a,;;vpf; during

7.Internet Web Site Posting Requirements

In order to encourage non-discriminatory, transparent practices, FERC requires PacifiCorp
to post certain information on its Internet web site. PacifiCorp’s Internet web site can be
found at www.PacifiCorp.com. Information posted on the Internet web site is retained for
five years for FERC audit. PacifiCorp also posts such information on its QASIS.

A. General Requirements and Timing of Posting

i. A transmission provider must update required information on its Internet web site
within seven business days of any change, and post the date on which the information
was updated.

ii. In the event an emergency, such as an earthquake, flood, fire or hurricane, severely
disrupts a transmission providers normal business operations, the posting requirements
may be suspended by the transmission provider. If the disruption lasts more than one
month, the transmission provider must notify FERC and may seek a further exemption
from the posting requirements.

ili. All required postings must be sufficiently prominent so as to be readily accessible.

B.Written Procedures
PacifiCorp posts current written procedures for implementation of the Standards of Conduct
on its Internet web site and OASIS.

Standiirds of Conduct Corpliance Procedures
Attach XRG 17.pdf Page 8 of 18
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C. Organizational Information

PacifiCorp posts the following organizational information on its Internet web site:

. ThemmesandaddmsesofPaaﬁCorp’safﬁlmtesﬂmtemployormtahmarkeﬁng
function employees;

* Alist of facilities shared by transmission function employees and marketing function
employees, including the types of facilities shared and their addresses; and

. ﬂae]obnﬂosmd;obdampuonsoftrammmonfuncumemployes.

D. Merger Information
PacifiCorp must post information concerning potential merger partners as affiliates within
seven days after the potential merger is announced. PacifiCorp must also treat any potential

merger partner as an affiliate.
. £ EmployeeTransfers
What [Employees may transfer between the transmission function and the

information marketing function, so long as such transfer is not used to circumvent
' o the Standards of Conduct. Notices of any employee transfers between the

must be transmission function and the marketing function will be posted on the

Internet web site and OASIS and include the following information:

= * Name of transferring employee; ‘

| » The respective titles held at the prior and new positions; and

¢ * Theeffective date of the transfer.

posted on

Employee transfers shall not be used as a conduit for improper

e information sharing (i.e, no “cycling” back and forth between the
transmission function and the marketing function in order to evade the information
disclosure prohibitions). Employee transfer information must remain posted on the Internet
web site and OASIS for ninety days.

8. Separate Books and Records
PmﬁCmpmmn&msxtsbooksdacemuﬁmdmrdssepmﬁefy&om&meofmafﬁha&s
that employ or retain marketing function employees. PacifiCorp’s books and records are
available for FERC mpechonat?&aﬁCorpshmdquarhexs,&ZSNEMtﬂmomah, Portland,
Oregon, 97232.

8
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9. Standards of Conduct Training

The Standards of Conduct require, and PacifiCorp provides, training for all transmission
function employees, marketing function employees, officers, directors, supervisory employees,
and any other employees likely to become privy to transmission function information. These
employees must receive the Standards of Conduct procedures in written form, and must
receive Standards of Conduct training within the first thirty days of employment.

B.Annual Training Program

PacifiCorp provides annual training on the Standards of Conduct rules to all employees
and contractors with assigned P-numbers. Any exceptions must be approved by the
compliance office.

This training may be live or electronic, or a combination of both. Employees will be notified
as to the availability and scheduling of such training by business unit management or the

Iegal or compliance department.

All employees that participate in Standards of Conduct training must sign a certification
stating that they have completed training. In the case of electronic training, employees will

be required to certify electronically that they have participated in the training. Manual training
certifications are maintained by the training department in a file for FERC audit.

10. Open Access Transmission Tariff Implementation
The transmission provider must apply all open access transmission tariff (OATT) provisions
related to the purchase or sale of transmission service (including, but not limited to, issues of

price, curtailments, scheduling, priority, ancillary services or balancing) in a faix, impartial,
and non-discriminatory manner. The transmission provider must process all similar

transmission service requests in the same manner and within the same time frame.

A. Strict Enforcement of Tariff Provisions
The transmission provider must strictly enforce all OATT provisions that do not expressly
provide for the use of discretion. '

9
Standards of Conduct Comphance Procedures
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| |. Other Information Sharing Restrictions
In addition to the information sharing restrictions required by the Standards of Conduct,
FERC's separate Market-Based Rates Affiliate Restrictions ensure that “market information”
is not passed between PacifiCorp Energy employees or its contractors and any employees
of a market-regulated power sales affiliate such as Cordova Energy Company, directly or
indirectly. “Market information” is broadly defined by FERC to mean a communication
between a utility and its affiliated power marketer concerning the utility’s, or the affiliated
power marketer’s, power or transmission business, including:
¢ Positive and negative information such as sales or purchases that will or will not be made;
¢ Present or future information;
¢ Concrete or potential information; or
* Information of significant ot slight value.

The Affiliate Restrictions also provide that PacifiCorp will not directly or indirectly provide

to any affiliated power marketer personnel non-public information regarding transmission

availability, terms or rates on PacifiCorp’s transmission system unless such information:

¢ Is provided in response to a request by a power marketing affiliate for transmission servioce
under PacifiCorp’s open-access transmission tariff;

* Pertains to the requested service; and

¢ Is comparable to the information provided to non-affiliated entities in the context of their
requests for transmission service.

PacifiCorp will post on its OASIS the disposition of any request for
» as it would post information for a request for service by any non-affiliated
(e R el Bl cligible entity.
Feall if | have
oot |12, Questions and Inquiries
i510dle | Any questions or concerns related to Standards of Conduct compliance
5. | oranycompliance requirement described herein should be addressed

| to Colt Norrish at 503-813-5545. In addition, any employee receiving
¢ compliance-related inquiries from external parties, including but not
|| limited to parties representing FERC, other regulatory bodies, companies

‘or competitors, should refer said parties to this number.

10
Standards of Conduct Compliance Procedures
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XRG Data Request 18

Please explain how the Company complied with the policies discussedin

response to production requests 16 and 17 in its negotiations with XRG for the

PPAs at issue in the Complaint.
Response to XRG Data Request 18

The Company’s merchant function utilized transmission information publicly
available on the PacifiCorp Transmission OASIS website, following the
‘Standards of Conduct procedure provided in Attachment XRG 17.

Recordhoider:  Bruce Griswold / Dennis Desmarais
Sponsor: Bruce Griswold
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XRG Data R.equest 19

XRG Data Request 19

Rcfcmnce Rocky Mountain Power’s Response to XRG’s First Production
Request, Attachment XRG 1, Part 2. Please provide the job title and description
for the following individuals durmg the time frame of the correspondence

~ provided by Rocky Mountain Power.

John Younie

Bruce Griswold

Nathalie Wessling

Chris Papousek -
* Jim Portouw

mo Ao o

Response to XRG Data Request 19
Name, position, department, business unit
2. John Younie, Contract Administrator, Commercial and Trading, PacifiCorp

b. Bruce Griswold, Director, Short-Term Origination and QF Contracts,
Commercial and Tradmg PacifiCorp Energy

¢. Nathalic Wessling, Manager, Credit, Credit, PacifiCorp
'd. Chris Papousek, Director, Risk Management, Credit, PacifiCorp
- e. Jim Portouw, Trader, Energy Marketing, Commercial and Trading, PacifiCorp
f. Darren Heim, Analyst, Financial/Accounting, Commercial and Trading,
PacifiCorp

Recordholder:  Bruce Griswold / Dennis Desmarais
Sponsor: Bruce Griswold
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XRG Data Request 20

Did Rocky Mountain Power inform XRG during a telephone conversation on or
about November 10, 2009, that transmission may be available for all four XRG
projects if the projects came online on or after June 2011? If so, please identify
and provide supporting documents establishing when Rocky Mountain Power first
became aware of this possibility of additional transmission capacity.

Response to XRG Data Request 20

No. The parties discussed transmission constraints during a November 10, 2009
conference call during which XRG suggested that adopting a June 2011
commercial online date for its proposed projects might address the transmission
constraint issue. Rocky Mountain Power did not agree that a June 2011 online

* date would adequately address the transmission constraint issue.

During the November 10, 2009 conference call, the parties discussed that Rocky
Mountain Power’s transmission function (“PamﬁCorp Transmission Services” o
“PTS”) is scheduled to complete a series of transmission system improvements
between Populus Substation and Terminal Substation by January 2011.

However, the parties also discussed the fact that Rocky Mountam Power’s
merchant function (“Commercial and Trading” or “C&T”) does not control the
PTS construction schedule regarding such transmission system improvements and
that C&T has no assurance that such improvements will be available in January
2011 or at any time in 2011. Moreover, completion of the Populus-Terminal
upgrade likely would not alleviate constraints across Path C sufficiently to
accommodate all 70 MW of XRG’s proposed output at Brady without causing
Rocky Mountain Power to curtail a corresponding amount of firm imports from
Network Resources utilizing the limited Path C transmission capacity. ‘

Recordholder:  Bruce Griswold
Sponsor: Bruce Griswold
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Reference Rocky Mountain Power’s Response to XRG’s First Production
Request, Attachment XRG 5.

a Please explain how PacifiCorp C&T becamc aware of Path Con
September 13, 2010.

b.  Please explain when PacifiCorp Transmission first became aware that Path
C would exist. ~

¢.  Did PacifiCorp Transmission first became aware that Path C may provide
future transmission service when it officially designated it on July 15,
2010, or at some earlier date? ‘

d. Please provide the policy or internal review process by whzch PacifiCorp
. Transmission designates new transmission paths, such a8 Path C. Please
explamhowlongtlwpmcess takes. Please provide a timeline setting forth
the critical steps in designating Path C.

e. Please explain whether PacifiCorp Transmission considers proposed paths
in responding to requests for transmission service. Does PacifiCorp
Transmission provide applicants for transmission service with information
about future upgrades such as Path C that may affect the applicant’s ability
o secure transmission service? Did PacifiCorp Transmission provide
such notice regarding the XRG projects?

f Please explain why it took PacifiCorp C&T almost two months after
designation of Path C to discover Path C as a means of providing
transmission availability for the XRG projects.

g Did PacifiCorp C&T have any knowledge of the possibility of Path C
being designated prior September 13, 2010? Please explain the date and
nature of such knowledge.

Response to XRG Data Request 21

a. PacifiCorp C&T reviewed the available transmission capacity information for
Path C on PacifiCorp Transmission’s OASIS website.

b. PacifiCorp Transmission first determined it would designate Path C as a Point
of Service (for network reservations) on OASIS a few weeks prior to July 15,
2010, when it discovered that Idaho Power had spht its OASIS point named
“BOBR,” which is adjacent to Path C, into separate and distinct scheduling
points named “Borah” and “Brady.” PacifiCorp Transmission implemented
the change on July 15, 2010.
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XRG Data Request 21

¢. Neither. PacifiCorp Transmission was not aware, at the time it designated
Path C as a Point of Service, that the change would have any effect on the
ability to provide future transmission service to XRG.

d. The change referred to on July 15, 2010 was not a new transmission path
posting but instead was a remapping of the alreadyexisting Path C posting.

e. (i) Yes, PacifiCorp Transmission consnden propomd paths in respondmg to
requests for uansmxsswn service.

(ii) Yes, PacifiCorp Transmission provides applicants for transmission service
with information about future transmission system upgrades that may affect an
applicant’s ability to secure transmission service. However, the July 15, 2010
modification to Path C as a Point of Service was not a transmission systcm

upgrade.

(iii) No, as ofDecember 20, 2010 there has been no transnnssmn service
request for the XRG projects.

f. PacifiCorp Transmission designated Path C as a Point of Service (for network
reservations) on July 15, 2010. This change provided additional firm
scheduling flexibility, with the unanticipated result that more resources using
different firm paths to Path C Point of Service could be scheduled using the
same firm path from Path C Point of Service to Utah loads even though no
physical upgrade occurred. Because there was no physical upgrade related to
the July 15, 2010 change, and because the increase in scheduling flexibility
that resulted from the July 15, 2010 change was not expected, C&T did not
look for or discover new flexibility across Path C until XRG’s First Data
Request caused C&T to review Path C OASIS details in September 2010.

g. No, PacifiCorp C&T had no knowledge of avmlable capacity across Path C
prior to September 13, 2010. Prior to September 13, 2010, C&T believed that
all Path C available capacity had been reserved and had no expectation that
capacity would become available. In responding to XRG discovery requests,
PacifiCorp C&T made OASIS inquiries on September 13, 2010 and
discovered the available capacity. C&T immediately requested all available

capacity from PacifiCorp Transmission and requested that PacifiCorp
Transmission allocate the capacity to C&T as Network transmission to deliver
Network resources to Network load.

Recordholder:  Griswold / Desmarais
Sponsor: Bruce Griswold
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 XRG Data Request 22
XRG Bata Reguest 22

RefcmceRockyMomtam PowersResponsemXRG’s First Production
Request, request No. 7.

a.  Does Rocky Mountain Power admit that it dld not prov:de its description
of the “patent flaws and omissions in XRG's application materials” until its
September 21, 2010 letter?

b.  Ifnot, please identify and provide the correspondence from Rocky
Mountain Power describing such “patent ﬂaws and omissions” earlier.

c. Is it Rocky Mountain Power’s policy in PURPA negotiations to wait
approximately 1 year and 8 months (January 2009 to September 2010) after a
PPA request to provide Rocky Mountain Power’s description of the “patent flaws
and omissions” in a PURPA PPA application in a manner substantially similar to
that attached to the September 21, 2010 letter.

d. If not, please explain why Rocky Mountain Power waited approximately
1 year and 8 months to respond to XRG's requests at issue in the Complaint.

Response to XRG Data Request 22

Rocky Mountain Power objects to XRG’s Data chuzst 22 to the extent that it
seeks an expert opinion, a legal opinion, or legal argument and to the extent it
calls for Rocky Mountain Power to state an opinion not prev:ously written.
See TPUC Rule 225. Notwithstanding and without waiving the foregoing
‘objectmns, Rocky Mountain Power responds as follows.

a. No.

- b. PacifiCorp notified XRG of potential “fatal flaws™ necessitating XRG’s
cooperation in further due diligence on October 2, 2009, and again on April
13, 2010. Those writings were provided as Exhibit A-19 and Exhibit A-25,
respectively, in Exhibit A to Rocky Mountain Power’s First Production
Request to XRG.

¢c. No.

d. As discussed in Rocky Mountain Power’s Response to XRG’s First
Production Request, Data Request No. 7, Rocky Mountain Power sent XRG 2
draft PPA and asked for comments on May 11, 2009. XRG did not respond
with comments, revisions, or additional information regarding the draft PPA.
Rocky Mountain Power reiterated its request for comments on the draft PPA
on October 2, 2009. Again, XRG did not respond. Necessary next steps in
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XRG Data Request 22

negotiating the draft PPA are the responsxblhty of XRG. XRG needs to venfy
that the information provided by it in January 2009 is still correct (as Rocky
Mountain Power requested in October 2009 and April 13, 2010). XRG needs
to tell Rocky Mountain Power if any of the terms of the PPA are not V
acceptable and propose alternative language, if any. XRG also needs to make
choices in the draft PPA, such as electing what form of delay default security
it will provide and whether it will provide financial information in aid of
Rocky Mountain Power’s creditworthiness review. Until XRG provides such
information, Rocky Mountain Power cannot determine with certainty what
project-specific information is missing, what information is incorrect, or what
additional information may still be required. As discussed in the response to
XRG Data Request No. 10, the process of developing all necessary
information for an Idaho PPA is iterative. Any failure to develop such
necessary information with regard to XRG’s request for PPAs has been the

~ result of XRG’s refusal to respond to, or comment on, the draft PPA proposed
by Rocky Mountain Power. In effect, XRG has boycotted the processand
Rocky Mountain Power has been left to have a dialog with itself. The non-
exclusive lists of needed information provided by Rocky Mountain Power on
September 21, 2010 were a good faith effort by Rocky Mountain Power to
make progress notwithstanding XRG’s lack of cooperation. Rocky Mountain
Power denies that its September 21, 2010 letter was the first time it
communicated with XRG regarding needed information.

Recordholder:  Bruce Griswold
Sponsor: - Bruce Griswold
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XRG Data Request 23

Reference Answer FOURTH AFFIRMATIVE DEFENSE. Please identify and
provide all documents or evidence supporting the assertion that XRG’s projects
were not sufficiently mature.

use to XRG Data Request 23

Rocky Mountain Power objects to XRG’s Data Request 23 to the extent that it
calls for all documents and studies on the grounds that it is unduly burdensome,
overly broad, and may seek irrelevant and or privileged information. Rocky
Mountain Power objects to XRG’s Data Request 23 to the extent it seeks expert.
opinion, a legal opnnon,orlegalargumentandtotheextenttham calls for Rocky
Mountain Power to state an opunon not previously written. See IPUC Rule 225.

~ Notwithstanding and without waiving the foregoing objections, Rocky Mountain
Power responds as follows.

Rocky Mountain Power has already provided XRG with all non-privileged
documents responsive to XRG’s Data Request 23.

Recordholder:  Bruce Griswold / Dennis Desmarais
Sponsor: Bruce Griswold
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From: Jeff Lovinger [lovinger@lklaw.com]
Sent: Tuesday, September 21, 2010 5:43 PM
Yo: Peter Richardson
Ce: Ken Kaufmann; Greg Adams
Subject: Re: XRG ,
Attachments: PacifiCorp Notice of available transmission 21Sept2010.pdf; ATT02188.txt
Pete:

Sounds good. I'm attaching a copy of a letter that Bruce Griswold just sent to James
‘Carkulis regarding transmission availability.

Thanks,

Jeff
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A MIDAMERICAN ENGRGY HOKDINGS COMMNY Portiand, Oregon 97232
September 21, 2010
Mr. James T. Carkulis
1424 Dodge Ave.
Helena, MT 59601

Re: XRG-DP-7, XRG-DP-8, XRG-DP-9, XRG-DP-10, LLCs
Dear Mr. Carkulis:

On July 15, 2010, PacifiCorp Transmission designated a new Point of Delivery/Point of
Receipt for Network Transmission Service under its Open Access Transmission Tariff called
“Path C”. PacifiCorp Commercial & Trading (“PacifiCorp C&T™) became aware of the impact of
this change to XRG’s projects, above, on September 13, 2010.

The new Point of Delivery/Point of Receipt at Path C effectively increases available firm
transmission across Path C and resolves PacifiCorp C&T’s concerns at this time about the
availability of firm Network Resource Transmission Service for the four QF projects, above,
proposed by XRG to deliver to PacifiCorp at Brady, Idaho. Therefore, this letter provides XRG-DP-
7 LLC, XRG-DP-8 LLC, XRG-DP-9 LLC, and XRG-DP-10 LLC notice that PacifiCorp C&T is
now prepared to enter into a 20-year power purchase agreement with each of these projects, at the
current avoided cost rates set forth in OPUC Order No. 31025 (or such successor rates as may be in
effect on the date the parties execute power purchase agreements for the projects).’

Firm capacity for Network Resource Transmission Service across Path C will be allocated by
PacifiCorp Transmission on a first come, first served basis. If you would like to move forward with
your projects, please contact me at 503-813-5218 as soon as possible. If you decide to pursue all
four projects, we would request an update on each project per the attached matrices so that we can
correctly and expediently prepare draft PPAs. Each matrix represents critical project specific
information for QF PPA preparation but the matrix may not be all inclusive. Additional information
may be required as we prepare and exchange drafts.

Enclosures:  XRG-DP7-Required Information; XRG-DP8-Required Information; XRG-DP9-
Required Information; XRG-DP10-Required Information

CC:  Poter Richardson
Daniel Solander
Jeff Erb

! PacifiCorp C&T doesnotgnm«xﬂmi’mﬁ(fmp Transmission will grant Network Resource Transmission
Service to the XRG Projects. However PacifiCorp C&T is no longer aware of any likely fatal flaw that would
preclude PacifiCorp Transmission from granting such a request.
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Nare bgfannatianmquem«iin fke mamx is not to be considered inclusive and is not final for PPA
preparation until both parties agree on all information.

Prepared by Pac - 9/21/10

XRG-DP7 - Required Provided — January 21, 2009 Additional Information
Information ; i requested by PaeifiCorp:
(a) Demonstration ability to Provided FERC Form 556 — Provide QF number when
obtain QF status QF Self Certification Form 556 acknowledged by
FERC
(b) Design capacity (MW), | Ten DeWind D8.2, 2MW Estimate station service for
station service requirements, | turbines totaling 19.8 MW each turbine; will separate
and net amount of power station service be required?
delivered to the Company’s
| electric system ; _ , ‘ -
(¢) Generation technology and | DeWind D8.2, 2MW turbines Are these still the selected
other related technology turbines? Provide turbine
|_applicable to the site specification ;
(d) proposed site location Cassia County, ID Provide coordinates of project
Provided map of turbine and tax lot number. Provide
locations location of substation. Map
shows 13 turbines, recongile
information provided in
, : S | (B)i(c), (), and (g)
(e) Schedule of monthly Provided 12X24 generation | Reconcile discrepancy in
power deliveries for Vestas V90 1.8 MW WTG | turbine manufacturer in (b)
and (c) and (e) production
forecast. Provide the correct
12X24 for the selected turbine.
Include the file in excel
_format.
{f) Calculation or No Information Provided Provide calculation of
determination of minimum minimum, maximum, and
and maximum annual average annual generation
deliveries ‘
(g) Motive force or fuel plan | Provided 12X24 generation Confirm data is still valid.
for Vestas V90 1.8 MW WTG | Provide wind study for
project.
(h) proposed on-line date and | 1< Energy = 12/31/10 Provide updated schedule to
other significant dates required achieve these dates including
to complete milestones interconnection and
construction milestones
(i) proposed coxm'act termand | 20 year, non-levelized, non-
! g ‘4’18103’15 fuc] ] s
G Status of interconnection or | Interconnection is through Provide status of Seller’s
transmission arrangement BPA interconnection application
with BPA; provide date
Seller's application was
deemed complete by BPA;
provide copy of SIS and other
studies, if available; provide
documentation of availability
of transmission for Project to
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Prepared by Pac - 9/21/10

Brady. If available; provide
schedule of remaining
interconnection work.
Identify procurement lead-
times for major
interconnection components
and indicate whether such
interconnection equipment has
been ordered
(k) point of delivery Brady Substation Provide status of BPA
Transmission Service
Agreement to Brady
Substation

(DWind Rights Provide documentation that
Seller has obtained rights to
wind at project site (ie, land
purchase or lease agreaments)

(m) Form of Security to be Specify preferred form of
provided security to be provided for
delay security (letter of credit,
cash escrow, or guarantee)

(n) Required Facility Please list all permits,
Documents licenses, and land rights and
contracts (e.g. interconnection
agreement) required to operate
project; provide status of each
such required facility
document

(0) Creditworthiness Please provide legal name and
2 years of audited financials
for the QF developer or the
entity providing credit support
to the QF developer so that
PacifiCorp can complete
creditworthiness review.
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XRG-DPS - Required

Provided — January 21, Additional Information
Information 2009 requested by PacifiCorp:
(a) Demonstration abilityto | Provided FERC Form 556 — | Provide QF number when
obtain QF status QF Self Certification FF%H{% 556 acknowledged by
(®) Design capacity (MW), | Ten DeWind D8.2, ZMW | Estimate station service for
station service turbines totaling 19.8 MW | each turbine; will separate
requirements, and net station service be required?
amount of power delivered
to the Company’s electric
system
(c) Generation technology DeWind D, 2, 2MW Are these still the selected
and other related turbines turbines? Provide turbine
technology applicable to the specification
site
(d) proposed site location | Cassia County, ID Provide coordinates of project
Provided map of turbine and tax lot number. Provide
locations location of substation. Map
- shows 13 turbines, reconcile
information provided in
— — (b)(c), (¢), and (g)
(e) Schedule of monthly Provided 12X24 generation | Reconcile discrepancy in
power deliveries for Vestas V90 1.8 MW turbine manufacturer in (b)
WTG and (c) and (¢) production
forecast. Provide the correct
12X24 for the selected turbine.
Include the file in excel
, o format.
(f) Calculation or No Information Provided Provide calculation of
determination of minimum minimum, maximum, and
and maximum annual average anual generation
deliveries ;
(2) Motive force or fuel Provided 12X24 generation | Confirm data is still valid.
plan for Vestas V90 1.8 MW Provide wind study for
| _ WIG | project.
(h) proposed on-linc date | I® Energy = 12/31/10 Provide updated schedule to
and other significant dates ' achieve these dates including
required to complete mtemormecum and
milestones construction milestones
(i) proposed contract term | 20 year, non-levelized, non-
and pricing provisions fuel ,
(i) Status of interconnection | Interconnection is through | Provide status of Seller’s
or transmission arrangement | BPA interconnection application
with BPA; provide date
Seller’s application was
deemed complete by BPA;
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provide copy of SIS and other
studies, if available; provide
documentation of availability
of transmission for Project to
Brady. If available; provide
schedule of remaining
interconnection work.
Identify procurement lead-
times for major
interconnection components
and indicate whether such
interconnection equipment has

(k) point of delivery Brady Substation Provide status of all
Transmission Provider’s
Transmission Service
Agreement to Brady
Substation

(DWind Rights ' Provide documentation that
Seller has obtained rights to
wind at project site (ie, land
purchase or lease agreements)

(m) Form of Security to be Specify preferred form of
provided security to be provided for
delay security (letter of credit,
cash escrow, or guarantee)

(n) Required Facility Please list all permits,
Documents licenses, and land rights and
contracis (¢.g. interconnection .
agreement) required to operate
project; provide status of each
such required facility

A

(o) Creditworthiness Please provide legal name and.
2 years of audited financials
for the QF developer orthe ~
entity providing credit support
to the QF developer so that
PacifiCorp can complete

creditworthiness review.
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XRG-DP9 - Required Provided — January 21, Additional Information
Information , 2009 requested by PacifiCorp:
(2) Demonstration ability to | Provided FERC Form 556 — | Provide QF number when
obtain QF status QF Self Certification F;f;cﬁé acknowledged by
|3
) Dmxgn capacity (MW), Ten DeWind D8.2, 2MW | Estimate station service for
station service turbines totaling 19.8 MW | each turbine; will separate
requireiments, and net station service be required?
amount of power delivered
to the Company’s electric
(c) Generation technology | DeWind D8.2. 2MW Are these still the selected
and other related turbines turbines? Provide turbine
technology applicable to the specification
site
(d) proposed site location | Cassia County, ID Provide coordinates of project
Provided map of turbine and tax lot number. Provide
locations location of substation. Map
o shows 13 turbines, reconcile
information provided in
___ B |0k () amd (@)
(e) Schedule of monthly Provided 12X24 generation | Reconcile discrepancy in
power deliveries for Vestas V90 1.8 MW turbine manufacturer in (b)
WTG and (c) and (€) production
forecast. Provide the cormrect
12X24 for the selected turbine.
Include the file in excel
: : 1 format. ,
{f) Calculation or | No Information Provided Provide calculation of
determination of minimum minimum, maximum, and
and maximum annual average annual generation
deliveries ,
{(g) Motive force or fuel Provided 12X24 generation | Confirm data is still valid.
plan for Vestas V90 1.8 MW Provide wind study for
; WTG project.
(h) proposed on-line date | 1™ Energy = 12/31/10 Provide updatod schedule to
and other significant dates achieve these dates including
required to complete interconnection and
milestones construction milestones
(i) proposed contract term | 20 year, non-levelized. non-
and pricing provisions fuel )
(j) Status of interconnection | Interconnection is through | Provide status of Seller's
or transmission arrangement | BPA interconnection application
with BPA: provide date
Seller’s application was
deemed complete by BPA;
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provide copy of SIS and other
studies, if available; provide
documentation of availability
of transmission for Project to
Brady. If available; provide
schedule of remaining
interconnection work.
Identify procurement lead-
times for major
interconnection components
‘and indicate whether such
interconnection equipment has.
(k) point of delivery Brady Substation. Provide status of all
‘ Transmission Provider’s
Transmission Service.
Agreement to Brady
Substation

(DWind Rights Provide documentation that
' Seller has obtained rights to
wind at project site (1:, land
purchase or lease agreemes s)

(m) Form of Security to be "Specify preferred form of
provided security to be provided for
' delay security (letter of credit,

cash escrow, or guarantee)

{(n) Required Facility Please list all permits, |
Documents licenses, and land rights and
contracts (e.g. interconnection
agrecment) required to operate.
project; provide status of each
such required facility

(0) Creditworthiness Please provide legal name and
2 years of audited financials
for the QF developer or the
entity providing credit support
to the QF developer so that
PacifiCorp can complete
creditworthiness review.
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XRG-DP10 - Required Provided — January 21, Additional Information
__Information 2009 requested by PacifiCorp:
(a) Demonstration ability to | Provided FERC Form 556 — | Provide QF number when
| obtain QF status QF Self Certification gg 556 acknowledged by
‘ , C
(b) Design capacity (MW), | Five DeWind D8.2,2MW | NOTE: FERC 556 shows 5
station gervice turbines totaling 10 MW DeWind turbines total 1I0MW
requirements, and net and 12X24 wind generation
amount of power delivered shows 19.8MW using Vestas
to the Company’s electric turbines. Estimate station
system service for each turbine; will
\ separate station service be
0
(¢) Generation technology | DeWind D8.2, 2MW NOTE: FERC 556 shows 5
and other related turbines DeWind turbines total 10MW
technology applicable to the | and 12X24 wind gencration
site shows 19.8MW using Vestas
turbines. Are these still the
selected turbines? Provide
_ turbine specification
(d) proposed site location Cassia County, ID Provide coordinates of project
Pmmd@dmap of turbine and tax lot number. Provide
locations location of substation. Map
‘ shows 13 turbines, reconcile
information provided in
‘ - (b).(c), (€), and (g)
() Schedule of monthly Provided 12X24 generation | Reconcile discrepancy in
power deliveries | for Vestas V90 1.8 MW turbine manufacturer in (b)
WTG and (c) and (e) production
forecast. Provide the correct
12X24 for the selected turbine.
Include the file in excel
(f) Calculation or No Information Provided Provide calculation of
determination of minimum minimum, maximum, and
and maximum annual average annual generation
| deliveries ‘
() Motive force or fuel Provided 12X24 generation | Confirm data is still valid.
plan for Vestas V90 1.8 MW Provide wind study for
WTG project.
(h) proposed on-linedate | 1" Energy = 12/31/10 Provide updated schedule to
and other significant dates achieve these dates including
required to complete interconnection and
milestones construction milestones
(i) proposed contract tcrm 20 year, non-levelized, non-
and pricing provisions fuel ,
(j) Status of interconnection | Interconnection is through | Provide status of Seller’s
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is not to be considered inclusive and is not final for PPA

or transmission arrangement

BPA

interconnection application
with BPA; provide date
Seller’s application was
deemed complete by BPA:
provide copy of SIS and other
studies, if available; provide
documentation of availability
of transmission for Project to'
Brady. If available; provide
schedule of remaining
interconnection work.

Identify procurement lead-
times for major
interconnection components
and indicate whether such
interconnection equipment has

(k) point of delivery

Brady Substation

Provide status of all
Transmission Provider's
Transmission Service
Agreement(s) to Brady
Substation

()Wind Rights

Provide documentation that’
Seller has obtained rights to
wind at project site (ie, land
purchase or lease agreements)

{m) Form of Security to be
provided

Specify preferred form of
security to be provided for
delay security (Jetter of credit,
cash escrow, or guarante:

(n) Required Facility
Documents

Please list all permits,
licenses, and land rights and
contracts (¢.g. interconnection
agreement) required 10 operate
project; provide status of each.
such required facility
_document

(0) Creditworthiness

Please provide legal name and
2 years of audited financials
for the QF developer or the
entity providing credit support
to the QF developer so that
PacifiCorp can complete
creditworthiness review.
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From: Greg Adams
Sent: Monday, December 13, 2010 1:45 PM
To: ‘Ken Kaufmann'; Jeff Lovinger
Ce: Peter Richardson Bruce Griswold; ‘jcarkulis@exergydevelopment.com’
Subject: XRG DP7, XRG DP8, XRG DP9, and XRG DP10
Attachments: Memorandum of Recording - Raft River Ranch (XRG-DP8).pdf, Memorandum of Recording -

XRG-DP7 (XRG-DP9).pdf; Memorandum of Recording - XRG-DP8 (XRG-DP7).pdf;
Memorandum of Recording - XRG-DP9 (XRG-DP7).pdf; Memorandum of Recording - XRG-
DP10 (XRG-DP10).pdf; 12 X 24 - XRG-DP7.xisx; 12 x 24 - XRG-DP8.xisx; 12 x 24 - XRG-
DP9.xisx; 12 x 24 - XRG-DP10.xisx; Malta Complex Map.jpg; 12-13-10 Letter to
Kaufmann.pdf; XRG Data Refresh 12-13-10(2).doc

Ken and Jeft,

Please see the attached letter and documents. We are placing paper copies in the mail today.
Please confirm receipt.

Thanks.

Greg Adams

Richardson & O'Leary PLLC
515 N. 27th Street, 83702
P.O. Box 7218, 83707
Boise, Idaho

‘Voice: 208.938.2236
Facsimile: 208.938.7904

Information contained in this electronic message and in any attachments hereto may contain information that is confidential, protected
by the attomey/client privilege and/or attorney work product doctrine. This email is intended only for the use of the individual or
entity named above. Inadvertent disclosure of the contents of this email or its attachments to unintended recipients is not intended to
and does not constitute a waiver of the attorney/client privilege and/or attorney work product doctrine. This transmission is further
covered by the Electronic Communication Privacy Act, 18 U.S.C. §§2510-2521.

If you have received this email in error, immediately notify the sender of the erroneous receipt and destroy this email and any
attachments of the same either electronic or printed. Any disclosure. dissemination, distribution, copying ot use of the-contents or
information received in error is strictly prohibited.

Thank you.
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ATTORNEYS AT LAW

Tel: 208-938:7960  Fax: 2089387904 ,
RO, Bax 7118 Boise, 1D 83707 « 315 N. 27 Be. Bobe. (D 83702

December 13, 2010
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As Exergy suspected as early as November 2009 from a telephone conversation with
PacifiCorp Transmission and as confirmed with PacifiCorp’s September 21, 2010 letter,
transmission capacity is not an issue. Exergy maintains that PacifiCorp’s refusal to negotiate
PPAs in 2009 was entirely unjustified. Further, there remain unanswered questions in the
complaint docket regarding PacifiCorp Commercial and Trading’s process for investigating
network resource designation on Exergy’s behalf in this case, including how that process failed
to wiwr mcognm thai uzmsnnsswn would not be a pmbiem. and whctbcr PacsﬁCorp 3

should not take long to complete the requeSted PPAs.

Can we expect executable PPAs GNP o -? W look forward
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December 13, 2010 Case No. PAC-E-10-08
Page 3

v?ym
Richardson and O’Leary, PLLC

James Carkulis, Exergy Development Group of Idaho, LLC

Information packet regarding XRG-DP7, XRG-DP8, XRG-DP9, and XRG-DP-10
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From: Ken Kaufmann [kaufmann@ikiaw.com]
Sent: Monday, December 13, 2010 1:54 PM
To: Greg Adams
Ce: Jeff Lovinger, Peter Richardson; Bruce Griswold; jcarkulis@@exergydevelopment.com
Subject: Re: XRG DP7, XRG DP8, XRG DP9, and XRG DP10
Greg;
I confirm receipt.
Thanks.
Ken

On Dec 13, 2010, at 12:44 PM, Greg Adams wrote:

> Ken and Jeff,
:kPIQQSQ'See the attached letter and documents. We are placing paper copies in the mail
:oday. |

> Please confirm receipt.

3 Thanks.

v

Greg Adams

Richardson & 0'Leary PLLC
515 N. 27th Street, 83702
P.0. Box 7218, 83707
Boise, Idaho

Voice: 268.938.2236
Facsimile: 208.938.7904

vf,v vv*v,‘\iv‘v ~

> Information contained in this electronic message and in any attachments hereto may contain
informatlon that is confidential, protected by the attorney/client pr;vzlege and/or attorney
work product doctrine. This email is intended only for the use of the individual or entity
named above. Inadvertent disclosure of the contents of this email or its attachments to
unintended recipients is not intended to and does not constitute a waiver of the
attorney/client privilege and/or attorney work product doctrine. This transmission is further
covered by the Electronic Communication Privacy Act, 18 U.S.C. §§ 2510-2521.

>

> If you have received this email in error, immediately notify the sender of the erroneous
receipt and destroy this email and any attachments of the same either electronic or printed.
Any disclosure, dissemination, distribution, copying or use of the contents or information
received in error is strictly prohibited.

> Thank you.

>

> <Memorandum of Recording - Raft River Ranch (XRG-DP8).pdf><Memorandum of Recording - XRG-
DP7 (XRG-DP9). pdf><Memorandum of Recording XRG-DP8 (XRG-DP7).pdf><Memorandum of Recording -
XRG-DP9 (XRG-DP7).pdf><Memorandum of Recording - XRG-DP10 (XRG-DP1@).pdf><12 x 24 - XRG-
DP7.x1sx><12 x 24 - XRG-DP8.x1sx><12 x 24 - XRG-DP9.x1lsx><12 x 24 - XRG-DP1@.xlsx><Malta
Complex Map.jpg»><12-13-10 Letter to Kaufmann.pdf><XRG Data Refresh 12-13-18(2).doc>

Kenneth Kaufmann

Lovinger Kaufmann LLP

825 NE Multnomsh, Suite 925
Portland, OR 97232-2150
(503) 230-7715 (office)
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(503) 972-2921 (fax) Page 16
(503) 595-1867 (direct) Case No. PAC-E-10-08

www. LKLaw. com
kaufmann@LKLaw.com

THIS COMMUNICATION MAY CONTAIN CONFIDENTIAL INFORMATION AND MAY BE SUBJECT TO ATTORNEY-CLIENT
PRIVILEGE, THE ATTORNEY WORK PRODUCT DOCTRINE, THE JOINT DEFENSE PRIVILEGE, AND/OR OTHER
PRIVILEGES. If you are not the intended recipient(s), or the employee or agent responsible
for delivery of this message to the intended recipient(s), you are hereby notified that any
dissemination, distribution or copying of this e-mail message is strictly prohibited. If you
have received this message in error, please immediately notify the sender and delete this e-
mail message from your computer.
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XRG LLCs’ ANSWER TO ROCKY MOUNTAIN POWER’S MOTION FOR

SUMMARY JUDGMENT

EXHIBIT 4

Correspondence regarding response time for XRG, LLCs’ Production Requests

Nos. 24-63
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Adams , v Case No. PAC-E-10-08
From: Greg Adams
Sent: Thursday, January 20, 2011 10:00 AM
To: “Jeff Lovinger'; Peter Richardson
Ce: Kris Sasser; Ken Kaufmann
Subject: RE: XRG v. PacifiCorp, IPUC Case No. PAC-E-10-08
Confirmed.
Greg Adams

Richardson & O'Leary PLLC

P.0. Box 7218, 83707

Boise, Idaho

Voice: 208.938.2236

Facsimile: 208.938.7904

Information contained in this electronic message and in any attachments hereto may contain
information that is confidential, protected by the attorney/client privilege and/or attorney
work product doctrine. This email is intended only for the use of the individual or entity
named above. Inadvertent disclosure of the contents of this email or its attachments to
unintended recipients is not intended to and does not constitute a waiver of the
attorney/client privilege and/or attorney work product doctrine. This transmission is further
covered by the Electronic Communication Privacy Act, 18 U.S5.C. §§ 2518-2521.

If you have received this email in error, immediately notify the sender of the erroneous
receipt and destroy this email and any attachments of the same either electronic or printed.
Any disclosure, dissemination, distribution, copying or use of the contents or information
received in error is strictly prohibited.

Thank you.

~----0Original Message-----

From: Jeff Lovinger [majlto:lovinger@lklaw.com]

Sent: Thursday, January 20, 2611 9:45 AM

To: Peter Richardson; Greg Adams

Cc: Kris Sasser; Ken Kaufmann

Subject: XRG v. PacifiCorp, IPUC Case No. PAC-E-10-08

Peter & Greg:

Thank you for agreeing to an extension of time for PacifiCorp to raise objections and respond
to XRG's third set of discovery requests in PAC- E-10-08. Per our conversation, both
objections and responses are now due February 15, 2011. Please confirm.

Jeff

Jeffrey S. Lovinger
Lovinger Kaufmann LLP

825 NE Multnomah, Suite 925
Portland, OR 97232-2150
(503) 230-7715 (office)
(503) 972-2921 (fax)

(503) 230-7120 (direct)
www. LKLaw. com
lovinger@LKLaw. com
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THIS COMMUNICATION MAY CONTAIN CONFIDENTIAL INFORMATION AND MAY B€ase No. PAC-E-10-08
SUBJECT TO ATTORNEY-CLIENT PRIVILEGE, THE ATTORNEY WORK PRODUCT
DOCTRINE, THE JOINT DEFENSE PRIVILEGE, AND/OR OTHER PRIVILEGES. If you
are not the intended recipient(s), or the employee or agent
responsible for delivery of this message to the intended recipient(s),
you are hereby notified that any dissemination, distribution or
copying of this e-mail message is strictly prohibited. If you have
received this message in error, please immediately notify the sender
and delete this e-mail message from your computer.
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From: Jeff Lovinger [lovinger@klaw.com]

Sent: Wednesday, February 02, 2011 12:16 PM

To: Peter Richardson

Ce: Greg Adams, Ken Kaufmann

Subject: XRG v. PacifiCorp, IPUC Case no. PAC-E-10-08
Pete:

Rocky Mountain Power intends to file a motion for summary judgment. We don't think the motion
implicates any issue on which XRG seeks discovery in the pending third set of discovery
requests. For efficiency we recommend a stay of discovery pending resolution of the
dispositive motion. Can XRG agree to stay discovery? We would be happy to discuss.

If the parties cannot reach agreement, we may move to stay discovery pending resolution of
the dispositive motion.

A response by noon tomorrow would be much appreciated.
Jeff & Ken

Jeffrey S. Lovinger
Lovinger Kaufmann LLP

825 NE Multnomah, Suite 925
Portland, OR 97232-2150
(503) 230-7715 (office)
(503) 972-2921 (fax)

(5@3) 230-7120 (direct)
www. LKLaw. com
lovinger@LKLaw. com

THIS COMMUNICATION MAY CONTAIN CONFIDENTIAL INFORMATION AND MAY BE SUBJECT TO ATTORNEY-CLIENT
PRIVILEGE, THE ATTORNEY WORK PRODUCT DOCTRINE, THE JOINT DEFENSE PRIVILEGE, AND/OR OTHER
PRIVILEGES. If you are not the intended recipient(s), or the employee or agent responsible
for delivery of this message to the intended recipient(s), you are hereby notified that any
dissemination, distribution or copying of this e-mail message is strictly prohibited. If you
have received this message in error, please immediately notify the sender and delete this e-
mail message from your computer.

1516:4d49b17269568457832992!
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XRG LLCs” ANSWER TO ROCKY MOUNTAIN POWER’S MOTION FOR

SUMMARY JUDGMENT

EXHIBIT 5

Excerpts of Testimony and Brief of Rocky Mountain Power in
Energy Recovery Group, LLC v. PacifiCorp, dba Pacific Power
Oregon PUC Docket No. UCB 44
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LOVINGER | KAUFMANN LLP Case No. PAC-E-10-08
$25 NE Multnomeh * Swite 925 office (308) 230-7715

April 26,2010

Re: ENERGY RECOVERY GROUP, LLC, Complainant, vs.
PACIFICORP dba PACIFC POWER, Respondent

Enclosed for filing in the above-captioned docket are an original and one copy of PacifiCorp’s

An extra copy of this cover letter is enclosed. Please date stamp the extra copy and return it to.
‘me in the envelope provided.

Thank you in advance for your assistance.
Sincerely,

cc: UCB 44 Service List
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Case No. PAC-E-10-08

BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

UCB 4
ENERGY RECOVERY GROUP LLC,
PACIFICORP’S MOTION FOR
Complainant, SUMMARY JUDGMENT

V8.

PACIFICORP dba PACIFIC POWER,
Respondent.

Pursuant to OAR 860-013-0031, PacifiCorp d/ta Pacific Power respectfully
moves the Public Utility Commission of Oregon (“Commission”) for an order granting
summary judgment in the above-captioned matter, denying the relief requestsd by Energy
Recovery Group LLC (“ERG”) and dismissing ERG’s Complaint with prejudice. ERG
filed its pro se Complaint on November 10, 2009 asking the Commission to order
PacifiCorp to enter into a power purchase agreement (“PPA™) with the avoided cost rates

 in effect prior to September 9, 2009. After delay while ERG sought legal representation

and the parties undertook discovery, the Administrative Law Judge for this docket
Ruling in UCB 44 at 2. PacifiCorp respectfully submits this motion in satisfaction of the
April 26 deadline.

On motion for summary judgment, the Commission;

views the facts and all reasonable inferences that may be drawn from them

in favor of the nonmoving party... Jones v. General Motors Corp., 325

UCB 44 — PacifiCorp’s Motion for Summary Judgment
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as a matter of law. ORCP 47 C. '

Vawnatia v. Oregon Gov't Ethics Comm'n, 347 Or 449, 451 (2009) (affirming in part snd
revorsing in part the trial coust’s grant of summary judgment).

16 US.C. §§ 824e-3 et seg, to encourage alternative forms of energy production.
PURPA §§ 201 and 210 (respectively, 16 US.C. §§ 796, 824a-3) encourage resource
nom-utility power produoers called qualifying - facilities (“QFs”). PURPA § 210(s)
required the Federal Energy Regulatory Commission (“FERC”) to prescribe rules
the legisiation, specifically to encourage QFs and to require utilities to
offer to purchase electric energy from QFs. FERC regulations, in turn, delegated to the
States the responsibility for seiting terms of QF PPAs, and determining when a QF
becomes entitled to a particular aveided cost rate.’ In response to PURPA and the FERC
adminiswative rules in Division 29 that parallel PURPA and its regulations.
See ORS 758.505 et seq.; OAR 860-029-0001 ef seq. The Commission initiaily adopted

its PURPA regulations in the early and mid-1980s. See OPUC Onder No. 81-755
(adopting administrstive rules regarding QFs); OPUC Order No. 84-720 (revising
jstrative rules to modify certain QF contracting policies).

! <1t is up to the States, not [FERC], to determine the specific perameters of individual QF power purchase
agresments, including the dste st which a legally enforceable obligation is inourred under State law.”
W. Penn Power Co., 71 FERC ¥ 61,153, 61,495 (1995); accord Metropolitan Edison Co., 72 FERC §
61,015, 61,050 (1995).

UCB 44 — PacifiCorp’s Motion for Summery Judgment
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On July 23, 1999, the Govemor signed SB 1149, the electric industry
restructuring bill passed by the 1999 Oregon Legislative Assembly. On
February 5, 2001, the Commission promulgated regulations implementing SB 1149.
OPUC Order No: 01-154, slip op. at 1 (OPUC Docket No. AR 390, In the Matter of a
Proposed Rulemaking to Implement the Code of Conduct, Aggregation, and Allocation
of Funds). Those regulations exempted PacifiCorp and Portiand General Electric from
Oregon PURPA (ORS 768.505 through 758.555) and the
inistrative Rules). See OPUC Order No. 05

584 at 57.

In 2005, the Commission overhauled its PURPA regulations.’ Commission staff
urged the Commission to consider at that time whether and how to modify Division 29 to
clarify which rules, if any, apply to electric utilities. The Commission determined that it
would postpone revision of Division 29 while it proceeded in UM 1129. OPUC
ive process for implementing PURPA for small QFs, embodied in tariffs filed

Order No. 05-584 at 58. Through orders issued in UM 1129, the |

bywh:mgxﬂmdmiﬁtymdinasaofmdndmu;miemdmd;mwdbyﬁe
Commission. = UM 1129 produced PacifiCorp Oregon Tariff Schedule 37
dule 37), which provides procedures for QFs of 10 MW or less wmmas

On June 6, 2007, Senate Bill 838 became law, and eliminated the provision in
SB 1149 exempting Oregon utilities’ from Oregon PURPA. See Notice of Proposed
Rulemaking, OPUC Docket No. AR 529 (April 15, 2008). The Commission followed

® See OPUC Ordor No. 05-584 (OPUC Docket No. UM 1129, Investigation Relating to Electric Ut
Purchases from Qualifying Pacilities). Relating to Electric Utility

UCB 44 — PacifiCorp’s Motion for Summary Judgment
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suit and removed language in OAR 860-029-0001 exempting utilities from its Division
29 rules. OPUC Order No. 08-355 (July 7, 2008). Order No. 08-355 offers no guidance

The Commission recently clarified that a QF is not entitied to the published
avoided cost rates until a PPA is executed, or the QF and utility agree in writing that &

‘logally enforceable obligation exists, or the QF establishes that the utility negotisted in

bad faith. See International Paper Company v. PacifiCorp, OPUC Order No. 09-439 at
6, ORUC Docket No. UM 1449 (November 4, 2009).
Il APPLICABLE FACTS

ERG is the developer of a solar QF, to be located near Kiamath Falls, Oregon,
with a capacity rating uader 10 megawatts (“"MW™). QFs under 10 MW are eligible to
sell net output to PacifiCorp under Schedule 37. ERG initiated the process for
negotisting an interconnection agreement in acoordance with Schedule 37° by filing an
2008. PacifiCorp Exhibit 101. In April 2009, ERG’s Managing Director, Mike
PacifiCorp/100, Raypush/l. At that meeting, Ms. Raypush gave Mr. Carpenter the name
Younie. /d at 2. Ms. Raypush informed Mr. Caspenter thst PacifiCorp Transmission
Services does not address PPAs and that he needed to call Mr. Younie to discuss any
questions that he had about a PPA. 1d.

suﬁtﬁlem Mﬁ aroonnection ap . in November 2008, the interconnesti
procedures pro by the Commission in AR 521, were not yet in effiect. See OPUC Order No. 09~
196 (adopting small QF interconnection rules with an August 26, 2009 effective date).

UCB 44 — PacifiCorp’s Motion for Summary Judgment
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In June 2009, Mr. Carpenter contacted PacifiCorp C&T to inquire regarding the
process for negotiating a PPA. PacifiCorp/200, Griswold/2. PacifiCorp C&T informed
ERG that negotiation of a PPA was governed by Schedule 37 and that ERG could find
additional information at PacifiCorp’s customer generation website. Jd at 2-3;
PacifiCorp Exhibit 201. ERG was encouraged to submit the information required by

aPPA. PacifiCorp/200, Griswold/2-3.

On hily 9, 2009, PacifiCorp filed Advice No. 09-012 with the Commission
seeking to revise PacifiCorp’s published Schedule 37 avoided cost rates in accordance
with OPUC Order No. 05-584 (Commission affirmed a two-year cyele for filing avoided
cost rates) and in accordance with OAR 860-029-0080(8) (requiring a utility to file new

avoided cost rate information at least once every two years). Prior to Advice No. 09-012,

See OPUC Advice No. 09-012, Initial Utility Filing at 1 (July 9, 2009). On September 9,
2009, PacifiCorp’s new Schedule 37 avoided cost rates went into effect.

Mr. Carpenter met with Ms. Raypush again on September 16. At that meeting he
prescated her a partially executed interconnection agreement’ and a partially executed
PPA for ERG’s proposed project. PacifiCorp/100, Raypush/2. Ms. Raypush forwarded
the PPA to PacifiCorp C&T by intra-company mail the same day. Id. PacifiCorp had no
part in preparing this proposed PPA, nor was it aware that ERG had obtained a standard

‘mmwmmwmwmmmmm
effective on September 17, 2009. PacifiCorp/100, Raypush/2. To date, ERG has paid PacifiCorp
TmabnSmaWofSlOOBSMmmmemmsamaloostto
mawwmymxamm mmmmwammxmm
mGnswoMldl/? (86,350.28). ERG has not made any payments to PacifiCorp C& ,

UCB 44 — PacifiCorp’s Motion for Summary Judgment
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PPA template and attempted to complete it. 1d.; PacifiCorp/200, Griswold/4. The receipt
of this dosument was the first written communication PacifiCorp C&T received from
ERG manifesting its desire to initiate the Schedule 37 process for obtaining a PPA.
Id at4. The partially exscuted PPA submitted by ERG contained some, but not all, of
required by Section (B)(2) of Schedule 37 (located at pages 8 and 9 of the
tariff). Id On September 17, 2009, PacifiCorp C&T sent an email to ERG indicating:
(1) that PacifiCorp C&T was in receipt of ERG’s September 16 proposed PPA; (2) that
negotistion of a PPA would be conducted pursuant to the process established in
Schedule 37; (3) that ERG needed to provide PacifiCorp CAT with the written
information required by Section (B)(2) of Schedule 37; and (4) that PacifiCorp’s

h’, Inormaton

Schedule 37 rates had changed effective September 9, 2009. PacifiCorp Exhibit 203.

On November 10, 2009, the Commission served PacifiCorp with ERG's
complaint in this case. On November 13, 2009, ERG informed PacifiCorp CAT that the
QF project, as it hed been proposed in the materials submitted to PacifiCorp on
September 16, was no longer viable because of geotechnical conditions at BRG’s site.
PacifiCorp Exhibit 204. ERG indicated that it would, instead, propose to continue its
application using fixed position panels, rather than pancls attached to dual axis
trackers. Id. PacifiCorp C&T bhas continued to work diligently with ERG to update the
project information accurately and to complete the Schedule 37 process for negotiating 2
PPA. Pa 00, Griswold/S. To date, ERG has not provided PacifiCorp C&T with
all of the information required by Section (BX2) of Schedule 37. Id at 6. The parties
lnvenot,mmaPPAormammmgndingthembﬁahmnofalmﬂy
enforceable obligation. 7d. at 6.

UCB 44 — PacifiCorp’s Motion for Summary Judgment




10
11
12
13
14
15
16

XRG Answer SJ Exhibit 5

Page 8
Case No. PAC-E-10-08

IV. ARGUMENT
ERG’s request to “order the utility to honor the fee schedule offered in the
original Schedule 37 in force and in play prior to September 1, 2009™° should be denied

‘because ERG has not alleged facts which, if true, would establish, as a matter of law, that

ERG is entitled to the relief it requests.

Under the Commission’s regulations, a QF is entitled to a specific avoided cost
rate only if the QF and the utility have executed a written PPA or if they have agreed in
writing that a legally enforceable obligation exists. See OAR 860-029-0040(3) and
OAR 860-025-0010(29). In applying these regulations, the Commission has recently
confirmed that a legally enforceable obligation requires a fully executed PPA or a written

_agreement regarding the existence of a legally enforcesble obligation.

OPUC Order No. 09439 at 6. However, the Commission also noted that it may
determine that a legally enforceable obligation has been incurred — even in the absence of
or with undue delay. Jd.°

ssmmmammpunmumuonmmmmmwmmnm»
the relief it requests. ERGhubemmmdbymlfmom&mmmﬂumdhmtmnm-
plead its Complaint. PacifiCorp is left in the position of making ERG's arguments for it. The Complain
mmeMMMmmmmﬂwtmm(cg MERGM
interconnection costs to PacifiCorp Transmission Services) and PacifiCorp does not address those grounds
here.  The only potentially relevant allegations set forth in the Complaint relate to ERG's alleged
unawareness of the rate change and PacifiCorp’s alleged failure to provide notice.

* In OPUC Order 09-439, the Commiission stated:

mummwmmmwhmmssmmf
QF analog to Schedule 37] to negotiate in good faith. If PacifiCorp negotistes in bad
faith or with undue delay, a QF may file a complaint with the Commission, and if the
Commission finds bad faith or undue delay, we may conclude that a [legally enforcesble
obligation] was incarred in the absence of a writton agreement between the parties.

UCB 44 — PacifiCorp’s Motion for Summary Judgment
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ERG does not allege that PacifiCorp and ERG executed a PPA or entered into &
writien agreement regarding the existence of a legally enforceable obligation. Therefore,
ERG is not entitled to pro-September 9, 2009 avoided cost rates, unless it was preventod

from reaching 2 PPA or written agreement prior to that date by PacifiCorp’s bed faith or

[t]he opposite of “good faith,” generally implying or involving ectual or

constructive fraud, or a design to mislead or deceive another or a neglect or

refussl to fulfill some duty or some contractual obligation, not prompted by

an honest mistake as to one’s rights or duties but by some interested or
(4th od. 1968). As discussed below, the facts and all reasonable inferences that may be
drawn from them in favor of ERG show that PacifiCorp has not acted in bad faith or with
undue delay; therefore ERG is not entitled to be paid PacifiCorp’s pro-September 9

B. PacifiCorp Transmission Services and acinl oip S .o both iadowed
Rehodile 3 ; ad T8

the process and timelines set forth in Schedule 37. The Comumission approved
Schedule 37 in OPUC Order No. 07-120. Schedule 37 requires that any QF seeking the
Schedule 37 aveided cost rates must enter into both an interconnection agreement and &
PPA with PacifiCorp. Schedule 37, at 1. Page 8 of Schedule 37 provides an overview of
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Schedule 37, at 8 (emphasis added). The same passage is repeated, nearly verbstim, on
Page 10. Page 10 also explains that PacifiCorp Transmission Services and PacifiCorp
C&T are separate functions within PacifiCorp “because of functional separstion

Tequirements mandated by the Federal Energy Regulatory Commission.” Jd. at 10.

Moﬁvmdbqutﬂmentsoffedudlaw,mdwiﬂ:thewvdofths
Commission, PacifiCorp administers the interconnection process in nearly complete
separation from the PPA process for QFs.” PacifiCorp C&T does not speak to PacifiCorp
Transmission Services regarding which QFs have requested interconnection agreements.
PacifiCorp/200, Griswold/6. And PacifiCorp Transmission Services does not speak to
PacifiCorp C&T regarding terms of its PPA. PacifiCorp/100, Raypush/2-3. While this
separation may not be intuitive, it is clearly explained, twice, in Schedule 37.

If Mr. Carpenter was not already aware of Schedule 37, PacifiCorp made
Mr. Carpenter aware of Schedule 37 in the spring of 2009. Mr. Carpenter met with
PacifiCorp Transmission Services representative Laura Raypush in April 2009 to discuss

TWhtkﬁdemmumdudbyFERChmbfwﬁmwmwmwm
mmmucr,&;ssu.m-;mwmmumwm~
in the context of QF negotiations under Schedule 37. First, potential QFs applying for an interconnection
WmaﬂAmmwwMUMMme“ﬂmﬂl@
meebabmuamwmmm,mwhﬂmﬂw
separation requirements of FERC's Standards of Conduct would cleerly apply. Becanse many non-utility
paw«'prodmsmtyebetwbeeﬁ«a@ornwholastlemmuymm&km
during the life of the project, it is important for PacifiCorp to observe functional separation and FERC
Standards of Conduct even famqmbtypowetpodnccpmﬁymwmmduﬂma
a8 QF. Second, if functional separation applied only to FERC-jurisdictional wholesale generator
transactions and not to state-jurisdictional QF transactions, it would be difficult and problematic for
mmmmmwcwsmmmm»mmm
Mmamwmmﬁmdamﬁwmwmdmdo $0; As a practical

ERG’s interconnection ag

matter, compliance with FERC Standards of Conduct is much more effective if PacHiCorp staff observes
Commission sad Commission Staff have reviewed and approved Schedule 37, which declares PacifiCorp’s
functional separation in the context of QF transactions. See OPUC Order No. 07-120 (approving Schedule
37); see aiso Staff Report, Advice No. 06-019 (March 2, 2007) (recommending that the Commission
approve Schedules 37).

UCB 44 - PacifiCorp’s Motion for Summary Judgment
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meeting, Mr. Carpenter asked Ms. Raypush when he could apply for a PPA. [d.
sdminigter PPAs® /d She then wrote the name and telephonc number of PacifiCasp
C&T QF Contrast Administrator Jobn Younie on the back of one of her business cards,
banded the card to Mr. Carpenter, and told him to call Mr. Younis regarding a PPA. Jd.
In June 2009, Mr. Carpenter did contact PacifiCorp C&T. Pmﬁm@/mmm
Corp C&T contract administrator Jobn Younie sent Mr. Carpester sn

email on June 3 that stated:

Mike,

Belowisthelmkto?amﬁCmpscummetgmonwebsitﬁ. The QF
power purchase nent process starts on page of or [sic] Oregon

Sclwdnleﬂ Lameknovnfyouhnvemyqasnons.

PacifiCorp Exhibit 201. M. Carpenter and Mr. Younie exchanged further email that

ssme day regarding the correct web link to Schedule 37. PacifiCorp Exhibit 202.

Mz, Carpenter thanked Mr. Younie and did not contact Mr. Younie further. Id On June
23, Mr. Carpenter called PacifiCorp C&T and reached the Director of QF Contracts,
Bruce Griswold, who was covering for John Younie while Mr. Younie took vacation.
, Griswold2. In accordance with his standard practice, Mr. Griswold

pointed Mr. Carpenter to the Company’s website to read Schedule 37, encouraged
Mr. Carpenter to call with any questions, and encouraged Mr. Carpenter to submit a
written request for a PPA containing the informstion required by Schedule 37. Id st 2-3.

4 MbmmmMmmmmmﬁm.mmtmm

"UCB 44 - PacifiCorp’s Motion for Summary Judgment
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Schedule 37, pages 8-9, lists project specific information that a QF must provide
PacifiCorp C&T along with its request for a PPA.° Unless and untit the QF provides
such information in writing, PacifiCorp is not obligated to prepare a project PPA.
Schedule 37, at 8 (“In order to obtain a project specific draft power purchase agreement
the owner must provide in writing to the Company, general project information required
for the completion of a power purchase agreement, including, but not limited to [items a-
k, supra note 9]”). Mr. Carpenter made no attempt to comply with Schedule 37. Instead
of making such a written request for a PPA, Mr. Carpenter obtained 2 copy of
PacifiCorp’s generic PPA template, attempted to complete all of the missing terms

‘unilaterally, and then presented a partially-executed original to PacifiCorp Transmission

Services.'®

forwarded the partially executed PPA to PacifiCorp C&T. Id When PacifiCorp C&T
received ERG’s partially exccuted PPA, it tried to help Mr. Carpenter by telling hirm what
he needed to do to follow the Schedule 37 process. Using the email address provided in

* Section B(2) on pages 8 and 9 of Schedule 37 provides:

In order to obtain a project specific draft power purchase agresment the owner must
provide in writing to the Company, general project information required for the
completion of a power purchase agreament, including, but not limited to:

(@) demonstration of ability to obtain QF status;

(b) design capacity (MW), station service requirements, and net amount of power to be
delivered to the Company's electric system;

{c) generation technology and other related technology applicable 1o the site;

(d) proposed site location;

(¢) schedule of monthly power deliveries;

(D) cakeulation or determination of minimum and maximum annual deliveries;

(g) motive force or fuel plan; '

(b) proposed on-line date and other significant dates required to complets the milestones;
(i) proposed contract term and pricing provisions (i.c.fixed, deadband, £0s indexed);

(§) status of interconnection or ransmission srrangements;

(k) point of delivery or interconnection.

' Mr. Carpenter attached a copy of the pre-September 9 version of Schedule 37 to the partially executed
PPA submitted September 16, 2009. PacifiCorp/100, Griswold/4.

UCB 44 - PacifiCorp’s Motion for Summary Judgment
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the partially executed PPA, Mr. Younie sent Mr. Carpenter an email response om

September 17, 2009 acknewledging receipt of ERG’s PPA materials, informing ERG that
PacifiCorp would follow the PPA negotiation process in Schedule 37, asking ERG to
provide the information required by Section (B)(2) of Schedule 37, and clarifying that the
mmmm:nﬁwmmmmwmmmmw
new rates, effective September 9, 2009. PacifiCorp Exhibit 203. From the time it
received ERG's September 17, 2009 materials initisting the Schedule 37 PPA process
C&T has worked in diligent, cooperative and timely fashion to process ERG's PPA

None of the facts sbove, alone or in combination, shows PacifiCorp acted in bad
faith. PacifiCorp did not conceal Schedule 37 from Mr. Carpenter; it revealed it to him
via Ms. Raypush’s instruction to call Mr. Younic, Mr. Younie’s email instructing
Mr. Caspenter to resd Schedule 37, and Mr. Griswold’s similar instructions on the
wlephone. PacifiCorp did not neglect Mr. Carpenter — it responded to him punctuaily.
And PacifiCorp did not vielate Schedule 37 because it had no duty to negotiate a PPA
with Mr. Carpenter ualess and until he submitted & written request to PacifiCorp and
provided the information required by pages 8 and 9 of Schedule 37.

mission Services forwarded to it a copy of partially executed PPA between ERG

did not have an open file pertaining to ERG; and did not know anything about the QF
described in the PPA or the promoter behind it. PacifiCorp C&T at first did not recall

UCB 44 — PacifiCorp’s Motion for Summary Judgment
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ever speaking with Mr. Carpenter about his proposed QF project. /4 While a review of

its records did reveal that PacifiCorp C&T spoke with Mr. Carpenter in June 2009, those

about PPAs and the application process that do not culminate in a written application
aPPA. Id at3. Often callers merely request a blank PPA as part of preliminary project

planning. Id PacifiCorp C&T receives calls from journalists, power marketers, lenders,

regulators and students, in addition to serious developers. Jd  Therefore, and in
accordance with Schedule 37, PacifiCorp does not open a file or begin project specific
communications with a QF until PacifiCorp C&T receives a written request for a

PPA.!' Id Mr. Carpenter had notice of the Schedule 37 tariff and either forgot to follow
it or chose to ignore it. Had he submitted to PacifiCorp a written request for a PPA in
PacifiCorp C&T finally did receive ERG’s partially executed PPA, it construed that
document as a written request for a PPA, under Schedule 37, and gave Mr. Carpenter
notice of the status of QF avoided cost rates the same day. Jd. at 4-5.

n Services did not inform him of PacifiCorp’s rate change request, but this
fact was not the result of bad faith. PacifiCorp C&T, under its Schedule 37 process
approved by the Commission, does not tell PacifiCorp Transmission Services when the
Mr. Carpenter in April 2009, that PacifiCorp C2T would file a rate change request in
July 2009. PacifiCorp/100, Raypush/3. In fact, Ms. Raypush first learned that

" See Schedule 37, usmmmmwucm all communications to the Company
regarding QF power purchase agreements should be directed in writing to [Manager-QF Contracts).”)

i s
! AL 135S

UCB 44 - PacifiCorp’s Motion for Summary Judgment
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Corp’s  avoided cost rates had changed from Mr. Carpester, in

2009.2 Jd Ms. Raypush acted in good faith in April 2009 by putting
Mz, Carpenter in touch with Mr. Younie, who in turn referred him to Schedule 37.

ERG must establish that PacifiCorp engaged in bad faith negotiations or undue delay and
that such improper behavior deprived ERG of the pre-September 9 rates. In other words,
any bad feith negotiations or undue delay must have occurred before the rates changed on
September 9, 2009. Because ERG initiated Schedule 37 PPA negotiations with
negotiations on September 16, 2009, would not give rise to a legally enforceable
obligation for pre-September 9, 2009 rates.
V. CONCLUSION

ERG is entitled to a PPA with pre-September 9, 2009 avoided cost rates only if
ERG can demonstrate to the Commission’s satisfaction that PacifiCorp negotiated in bad
faith or engagod in unreasonsble delay that deprived ERG of a fully executed PPA or a
written agreement regarding the existence of a legally enforceable obligation before

12 pacifiCorp has since changed how it disseminates notice of upooming rate changes, in response to OPUC
Order No. 09-439 issuod November 4, 2009 in OPUC Docket No. UM 1449. PacifiCorp C&T now posts
m.of'pmdiumww~mmmmmmmsmmnmkwm
hitp://www pacificorp.com/es/cg/cqfp html). Ammmmmmmmmm
portaining to QF gencration interconnection (see mzmmmunmm
mmmmmmmsmmmnommmpamm
under the relevant Oregon administrative rules and points interconnection customers to PacifiCorp C&T's
mcmmmmmmwmmm“mwmnmmw
rates in Oregon. However the Commission’s instructions in Order No. 09-439 were articulated after the
msmmmmm.m‘mmmnmmwwaammmfm
PacifiCorp acted in bad faith.

UCB 44 — PacifiCorp’s Motion for Summary Judgment
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September 9, 2009. For the reasons discussed above, the facts in this case (and all
reasonable inferences to be drawn from those facts), even when viewed in the light most
favorable to ERG, do not support a finding that PacifiCorp acted in bad faith or with
undue delay. -

WHEREFORE, PacifiCorp respectfully requests that the Commission find that
there are no genuine issues of material fact and that PacifiCorp is entitled to summary

-i tasa tt Oflaw,md thatthﬁc .’,.on r . BRG’S . ! e l
Dated this 26th day of April 2010,

Jordan A. White, OSB 092270

Senior Counsel
Lovinger Kaufe PacifiCor
OfAmmmysforPacxﬁCorp 825 N.E. Multnomah, Suite 1800
825 N.E. Multnomah, Suite 925 Portland, Oregon 97232
Portland, Oregon 97232 (503) 813-5613

(503) 230-7715

UCB 44 — PacifiCorp’s Motion for Summary Judgment
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CERTIFICATE OF SERVICE

1 hereby certify that, on April 26, 2010, I served a true and correct copy of the foregoing
WWWSmWMMMﬁHomWWWW

MANAGING DIRECTOR PUBLIC UTILITY COMMISSION OF
ENERGY RECOVERY GROUPLLC | OREGON

PO BOX 21420 PO BOX 2148 |

SALEM OR 97307 SALEM OR 97308-2148

1 hereby certify that, on April 26, 2010, I served a true and correct copy of the foregoing
Pxﬂwsmﬁr&mmmmmefouowhgnmdmdmby

SENIOR COUNSEL PACIFICORP OREGON DOCKETS
PACIFIC POWER & LIGHT 825 NE MULTNOMAH ST STE 2000
1407 W NORTH TEMPLE STE 320 PORTLAND OR 97232
SALTLAKEC!TYUT“IIG yegondockets@pacificorp.con
THOMAS H NELSON (W)

PO BOX 1211

WELCHES GR 97067-121 1
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office (503) 230-7715
fcx (S03) 972-2921

April 26, 2010

Public Utility Comunission of Oregon
Atiention: Filing Center

PO Box 2148

Salem, OR 97308-2148

Re: ENERGY RECOVERY GROUP, LLC, Complainant, vs.
PACIFICORP dba PACIFC POWER, Respondent
OPUC Docket No. UCB 44

Enclosed for filing in the above-captioned docket are an original and five copies of the Direct
Testimony and Exhibits of Laura Raypush (PacifiCorp/100-103) and the Direct Testimony and
Exhibits of Bruce Griswold (PacifiCorp/200-204).

An extra copy of this cover letter is enclosed. Please date stamp the extra copy and retum it to
me in the envelope provided.

Thank you in advance for your assistance.
Sincerely,
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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

UCB 4
ENERGY RECOVERY GROUP LLC,
Complainant,
vs.
PACIFICORP dba PACIFIC POWER,
Respondent.

DIRECT TESTIMONY OF
BRUCE GRISWOLD
ON BEHALF OF
PACIFICORP

April 26,2010
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Please state your name and business address.

Bruce Griswold. PacifiCorp, 825 NE Multnomah, Suite 600, Portland, Oregon

What is your occupation and by whom are you employed?
1 am employed by PacifiCorp fall-time in the Commercial & Trading department
as Director of Short-Term Origination and Qualifying Facility (“QF”) Contracts.

I have a B.S. and M.S. degree in Agricultural Engineering from Montana State

worked in private industry and with an environmental firm as a project engineor.
I currently work in the Commercial and Trading business unit of PacifiCorp
Energy (“PacifiCorp C&T”). My responsibilities are wholesale, QF and large
powe supply and resource acquisition agreements with various counterparties.
What is the purpese of your testimony teday?

The purpose of my testimony is to relate my interactions with Energy Recovery
Group LLC (‘ERG"), sutbeaticate various writien communieations
PacifiCorp and ERG, and describe how PacifiCorp administers applications from
small QFs for power purchase agreements (“PPAs”) pursuant to Schedule 37.
Please describe your familiarity with ERG’s communication with PacifiCorp

C&T relating to ERG’s interest in a PPA for ERG’s proposed solar projeet
near Klamath Falls, Ovegon (the “Projeet”).
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I participated in certain communications between ERG and PacifiCorp C&T. As
Director of QF Contracts and supervisor to John Younie, QF Contract
Administrator, I was generally aware of communications between ERG and
PacifiCorp C&T.

Are you aware of any contacts between ERG or its representatives and smy
employee of PacifiCorp C&T prior to June 2009 relating to ERG’s Project?

No, to the best of my knowledge ERG had no contact with any employees of
PacifiCorp C&T regarding its Project prior to June 2009.

When did ERG first make contact with PacifiCorp C&T?

Mike Carpenter, on behalf of ERG, called Mr. Younie for the first time on or
about June 3, 2009. Attached as Exhibit PacifiCorp/201 and Exhibit
PacifiCorp/202 is the exchange of emails between Mr. Younie and Mr. Carpenter
on June 3 in which Mr. Younie directed Mr. Carpenter to PacifiCorp’s customer
generation web page.

Did you have any contact with ERG in June 20097 Ifmphmmto

‘the best of your recollection.

June 23, 2009 phone call. Normally, Mr. Younie would have handled such a

copy of Schedule 37, urge the applicant to call with any questions, and instruct the

required by Schedule 37 if he decides to seek a PPA. Mr. Carpenter told me

about his project and told me that he talked previously with Mr.

confident that I asked Mr. Carpenter if Mr. Younie sent him a link to Schedule 37,
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asked him if he had any questions, and told him to submit a written request for a
PPA containing the information required by Schedule 37 if he decides to seek a
PPA,

MMWMMWMERG’sWhMMh
the context of your experience with QF contracts?

requests for a PPA. Many callers merely roquest a blank PPA as part of

power marketers, lenders, regulators and students in addition to serious

devel

Did PacifiCorp C&T open a file on ERG based on ERG’s June 2009

contacts? If not, why not?

No, PacifiCorp C&T did not open a file on ERG based on the June 2009 contacts.

us informal contacts. It is not PacifiCorp’s practice to open a file on 2
ential QF until the potential QF submits a written request for a PPA pursuant

to Schedule 37.

To the best of your knowledge, did ERG contact PacifiCorp C&T between
June 23,2009 and September 17, 2009?

No, it did not.

What happened on September 17, 2009?

C&T received what looked like a standerd PPA that was partially
filled-out with information regarding the Project and signed by ERG.
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Was PacifiCorp C&T expecting this proposed September 17, 2009 PPA from
ERG? If not, why not?
PacifiCorp C&T was not expecting the PPA and was not aware that ERG was

preparing a PPA. Pages 8 and 9 of Schedule 37 make it clear that PacifiCo

the QF, should prepare the first draft of the PPA. This is necessary so that
PacifiCorp can be certain that the PPA is identical to its standard PPA approved
by the Commission. The September 17, 2009 PPA was the first written indication
PacifiCorp C&T received from ERG that it desired a Schedule 37 PPA.
PacifiCorp C&T had no part in preparing the project-specific information in
ERG’s September 17, 2009 PPA, nor was it aware that ERG had obtained a
standard PPA template and had attempted to complete it. Mr. Younie and myself
at first did not recall ever speaking with Mr. Carpenter about his proposed Project
until we reviewed our records.

Was the September 17, 2009 PPA complete?

No, it contained some, but not all, of the information required by Section (B)(2) at
pages 8 and 9 of Schedule 37. Also, it contained avoided cost rates, as well as
copy ofﬁ;gschedmesz that were in effect prior to September 9, 2009 but no
longer effective when ERG submitted the materials received by PacifiCorp C&T
on September 17, 2009.

How did PacifiCorp respond to ERG’s September 17, 2009 PPA
Although ERG did not follow Schedule 37, PacifiCorp understood his submittal

of the PPA on September 17, 2009 to be a written request to begin the Schedule
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ERG'’s September 16 proposed PPA; (2) that negotiation of a PPA would be
conducted pursuant to the process established in Schedule 37; (3) that ERG
needed to provide PacifiCorp C&T with the written information required by
Section (B)(2) of Schedule 37; and (4) that PacifiCorp’s Schedule 37 rates had
changed effective September 9, 2009.

Please describe Exhibit PacifiCorp/204 to this testimony.

Exhibit PacifiCorp/204 is a November 13, 2009 email from Mr. Carpenter to Mr.
Younie and myself in which he informed PacifiCorp C&T that the ERG Project as
it had been proposed in the materials received by PacifiCorp C&T on September
17, 2009 was no longer viable because of geotechnical conditions at the Project’s
site. In the email, ERG instead proposed to continue its application using fixed
position pancls, rather than panels attached to dual axis trackers.

Why is the November 13, 2009 email, above, relevant to ERG’s complaint?
For one thing, it demonmsirates that ERG had not compieted preliminary
to bind PacifiCorp to a standard PPA. Most developers would deem it too risky to
sign a long-term PPA with damages for underdelivery until they had verified that
the proposed project was technically feasible. Also, it raises questions as to
whether ERG ever had, or now has, an economically feasible project, at the old
Schedule 37 prices or the current Schedule 37 prices.
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Has ERG sattempted to fix the shortcomings in the September 17, 2009 PPA
and complete the Schedule 37 process to obtain a PPA?

PacifiCorp C&T has continued to work diligently with ERG to update the project
information accurately and complete the Schedule 37 process for negotiating a
PPA. To date, ERG hes not provided PacifiCorp C&T with all of the information
required by Soction (B)2) of Schedule 37. Therefore, the parties have not
executed a PPA or an agreement regarding the establishment of a legally
enforceable obligation.

Please briefly explain how PacifiCorp C&T and PacifiCorp Transmission

regarding a QF’s interconnection status unless authorized by the QF. ERG did
not authorize such commumications until September 17, when it provided
PacxﬁCo;pthh written authorization attached to the September 17, 2009 PPA.
Has PacifiCorp C&T ever requested or received money from ERG?

No, PacifiCorp C&T has neither requested nor received money from ERG.

Does this conclude your testimony?

Yes.
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Please state your name and business address.

Laura Raypush. PacifiCorp, 825 NE Multnomah, Suite 1600, Portland, Oregon
97232.

What is your occupation and by whom are you employed?

I am employed by PacifiCorp full-time in the Transmission department
(PacifiCorp Transmission Services) as a Transmission Consultant.

(“ERG”) communications with PacifiCorp Transmission Services relating to
ERG’s proposed solar gemeration facility near Kiamath Falls, Oregon
(“Project”).

I have been PacifiCorp Transmission Service’s primary contact with ERG for
matters relating ERG’s interconnection request for its Project since October 16,
2007, when I was contacted by ERG’s consultant (Bartosz Wojszczyk) with
questions on completing the application form for the interconnection of the
generation facility.

Please describe Exhibit PacifiCorp/101 to this testimony.

Exhibit PacifiCorp/101 is the first page and signature page of the small generator
interconnection request for ERG’s Project submitted by ERG to PacifiCorp
Transmission Services on November 17, 2008. By submitting this request, ERG
initiated the process for negotiating an interconnection agreement.

Do you recall ever discussing a power purchase agreement (“PPA”) with
ERG prior to September of 2009? If so, please explain.

Yes, I recall a conversation that I had with Mr. Carpenter that I believe took place

in April 2009, when I met with Mr. Carpenter regarding the interconnection

agreement application and the execution of the Facilities Study agreement. I
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opply for a PPA. 1 infermed him that PacifiCorp Transmission Services does not
administer PPAs. I provided the name and phome number of PacifiCorp
back of ene of my business cards, gave the card to Mr. Carpenter, and told him
that he would need to call Mr. Younie to discuss any questions that he would have
shout a PPA.

%, plosse cxplela

Yes, I met with Mr. Carpenter on September 16, 2009. At that time he provided
me with 8 partially executed interconnection agreement and a partially executed
PPA for ERG's Project. 1| reitorsted to Mr. Corpenter that PacifiCorp
day, 1 forwanded the PPA to Mr. Younie through inter-office mail. On the

Were you expesting the PPA on September 16, 20097 Please explain.
No, I was not expecting the PPA. PacifiCorp Transmission Services had no role
in prepering the PPA (or any PPAs) and had no knowledge that ERG would be

C&T share information?




D00 ~J

10

11
12

13
14
15
16
17
18
19
20

21

23
24

o

XRG Answer SJ Exhibit 5

CoseNo. PREG
regarding the interconnection of a generation facility unless the customer has
provided a voluntary conmsent notice to PacifiCorp Transmission Services
authorizing such communication. To the best of my knowledge, ERG has not
provided such a release for PacifiCorp Transmission Services to discuss the
Project with PacifiCorp C&T.

At the time of your April 2009 meeting with ERG, were you aware that
PacifiCorp would file an avoided cost rate change with the Public Utility
Commission of Oregon in July 2009?

No, I was not aware that PacifiCorp would file a rate change request in July 2009.

When and how did you become aware that the Schedule 37 avoided cost rates
had changed?

I first learned that PacifiCorp’s Schedule 37 avoided cost rates had changed when
October 2009, regarding information that was needed to complete the PPA.

‘What is the status of ERG’s interconnection request?

PacifiCorp Transmission Services conducted both a system impact study and &
facility study regarding interconnection of ERG’s Project. ERG was required to
pay a deposit toward PacifiCorp Transmission Service’s costs to conduct these
completion. ERG ultimately paid $10,03330 to reimburse PacifiCorp
Transmission Service’s cost to evaluate the application and study the
interconnection of ERG’s proposed project. PacifiCorp Transmission Services
has not required ERG to pay any additional costs beyond the $10,033.30 required
to reimburse the actual costs incurred to complete the evalustion and studies.
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PacifiCorp and ERG executed an interconnection agreement for ERG's Project
effective September 17, 2009,
Ploase describe Exhibit PacifiCorp/102 to this testimony.
Exhibit PacifiCorp/102 is a letier dated May 28, 2009 from PacifiCorp

Transmission Services to ERG providing an accounting of the actual costs to
Please describe Exhibit PacifiCorp/103 to this testimony.
Exhibit PacifiCorp/103 is a November 6, 2009 letter from PacifiCorp

‘Transmission Services to ERG providing an accounting of the actual costs to

Yes.
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