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VI U.S. PRIORITY MAL

Jean D. Jewell, Secreta
Idaho Public Utilties Commission
472 W Washington Street
Boise, ID 83702-5983

Re: Case No. PAC-E-1O-08
XRG, Complainant, vs.
PACIFICORP dba ROCKY MOUNTAIN POWER, Defendant

Dear Ms. Jewell:

Enclosed for fiing in the above-captioned docket are an original and seven (7) copies of

ROCKY MOUNTAIN POWER'S MOTION FOR PROTECTIVE ORDER TO STAY
DISCOVERY.

An extra copy of this cover letter is enclosed. Please date stamp the extra copy and retur it to
me in the envelope provided.

Than you in advance for your assistance.

ß
Kenneth E. aufman

cc: PAC-E-1O-08 Service List
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Mark C. Moench
Daniel E. Solander
Rocky Mountain Power
201 South Main Street, Suite 2300
Salt Lake City, Utah 84111
Telephone: (801) 220-4014
Fax: (801) 220-3299
mark.moench~pacifcorp.com
danie1.solander~pacificorp .com
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Jeffey S. Lovinger
Kenneth E. Kaufmann
Lovinger Kaufmann LLP
825 NE Multnomah, Suite 925
Portland, Oregon 97232
Telephone: (503) 230-7715
Fax: (503) 972-2921
10viger~1k1aw .com
kaufmann~lk1aw.com

Attorneys for Defendant Rocky Mountain Power

BEFORE THE IDAHO PUBLIC UTILITIES COMMSSION

XRG-DP-7, XRG-DP-8, XRG-DP-9, XRG-
DP-lO, LLCs, Case No. PAC-E-10-08

Complainant,
ROCKY MOUNTAIN POWER'S

v. MOTION FOR PROTECTIVE ORDER
TO STAY DISCOVERY

PACIFICORP, DBA ROCKY
MOUNTAIN POWER, EXPEDITED REVIEW REQUESTED

Defendant.

Pursuant to IDAPA Rule 31.01.01.056, PacifiCorp, dba Rocky Mountain Power

("Rocky Mountain Power" or the "Company"), respectfully moves for a protective order

partially staying discovery pending resolution of the Company's motion for summary

judgment. Because the Company's responses to XRG's Third Production Request are due

February 15, 2011, the Company requests expedited review and decision on this motion.

The parties have conferred and XRG opposes a stay of discovery.
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I. INTRODUCTION

The Company has fied a motion for summary judgment asking the Commssion to

fid that XRG is not entitled to pre-March 16, 2010 published avoided cost rates as a matter

of law. XRG has served the Company with a third set of discovery requests (Requests for

Production Nos. 24-63) which the Company must answer by February 15, 2011. The

Company intends to fie its response to Requests for Producton Nos. 53-63 on or before

February 15, 2011. The fist 29 questions (Requests for Producton Nos. 24-52) seek

information that is burdensome to produce and which is not relevant to resolving any of the

issues raised in the Company's motion for summary judgment. The Company therefore

moves to stay all discovery, except the Company's response to Requests for Production

Nos. 53-63,1 unti after the Commission rules on the Company's pending motion for

summary judgment.

IT. APPLICABLE LA ~

Rule 221.05 of the Commission's Rules incorporates Rule 26 of the Idaho Rules of

Civil Procedure (LR.C.P.) to provide discovery procedure not addressed by the

Commssion's Rules? The Commission's Rules do not address limitig or preventing

discovery through a protectve order. Therefore, LR.C.P. 26(c) controls any requests

limitig discovery by a protectve order before the Commission, and provides:

Upon motion by a party or by the person from whom discovery is sought, and
for good cause shown, the court in which the acton is pending...may make
any order which justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including that the
discovery not be had.

1 While Requests for Production Nos. 53-63 are also not relevant to the issues in the Company's motion for

summar judgment, the Company anticipates that responding to them wil not be overly burdensome.
2 IDAPA Rule 31.01.01.221.05; See Rosebud v. PaeifCorp, IPUC Case No. UPL-E-92-6; Order No. 25784, 1994

Ida. PUC LEXIS 135, *1-2 (1994) (following I.R.C.P. 26 with respect to discovery).
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il. APPLICABLE FACTS

XRG fied a complaint on July 29, 2010, seeking grandfathered avoided cost rates.

On January 11, 2011, XRG served the Company with a discovery request consistig of

40 questions, attached hereto as Exhibit A. This was XRG's third set of interrogatories

served upon the Company in this complaint proceeding. Due to the size of this set of

requests, the Company sought and obtained XRG's consent to an extension of time to

object or respond to the requests. The Company's responses are due February 15, 2011. The

Company fied a motion for summary judgment concurrently with this motion. The motion

for summary judgment asks the Commssion to deny XRG grandfathered rates as a matter

of law because: (A) the written communications between XRG and the Company from

January 2009 though March 2010 demonstrate that XRG did not actively negotiate a

power purchase agreement prior to the rate change;3 (B) XRG's plans to transmit output to

the Company's system were insuffciently mature to establish entitlement to grandfathered

rates;4 and (C) XRG waited too long to fie its complaint, and therefore is not entitled to

grandfathered rates.5

IV. ARGUlNT

LR.C.P. 26(c) provides that discovery may be limited for good cause shown to

"protect a party or person from...undue burden or expense." In applying Rule 26(c)

protectve orders, the court has broad discretion to limit discovery and to promote

3 XRG-DP-7, XRG-DP-8, XRG-DP-9, XRG-DP-lo, LLCs v. PacifCorp, DBA Rocky Mountain Power, IPUC Case

No. PAC-E-10-08, Rocky Mountain Power's Motion for Summary Judgment § IV(A) (submitted February 4,
2011) (hereinafter "Motion for Summary Judgment").
4 ¡d. § IV(B).

5 ¡d. § IV(C).
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effciency.6 The United States Supreme Court has emphasized that courts admiistering

Federal Rule of Civi Procedure 26(c) should not hesitate to exercise their authority to limit

unnecessary discovery in order to prevent abuse and promote effciency.?

Grantig a protective order to stay discovery pending resolution of a dispositive

motion for summary judgment is appropriate where the discovery information sought is not

relevant to the issues presented in the motion for summary judgment.8 Allowig irelevant

discovery would be both unduly burdensome to the part responding to the discovery

request and would harm judicial effciency.9 Grantig a stay of discovery is appropriate here

because none of the information sought by XRG in Requests for Producton Nos. 24-52

relates to the issues raised by the Company's motion for summary judgment. Requests for

Production Nos. 24-52 relate exclusively to actons the Company took to evaluate whether

the Company's system could accommodate XRG's request to deliver 70 MW at Company's

Brady Substation. As explained below, the Company's internal evaluation of XRG's

requests has no bearing on the thee theories the Company advances in its motion for

summary judgment. Furthermore, some of XRG's requests are partcularly burdensome in

both depth and breadth.1O Rocky Mountain Power would be unduly burdened if required to

respond to XRG's request, especially when the information requested by XRG is irelevant

to resolving the issues raised by the Company's motion for summary judgment.

6 Avila v. Wahlquist, 126 Idaho 745, 749 (1995); Selkirk v. Forn, 134 Idaho 98, 104-05 (2000).

7 Herber v. Lando, 441 U.S. 153, 177(1979).

8 Avila, 126 Idaho at 749; see Selkirk, 134 Idaho 98, ios (2000).

9 Id.

10 See e.g. Requests for Producton Nos. 4452 ofXRG's Third Production Request, Exhibit A at 10-13.
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A. Summar Judgment Theory 1: XRG did not perfect its entitlement to
grandfathered rates because it did not actvely negotiate the term of a power
purchase agreement.

The Company's motion for summary judgment states that it is entitled to judgment

as a matter of law because XRG has failed to raise a genuine issue of material fact

demonstratig that XRG actively negotiated the terms of a power purchase agreement.11 It

is well setted that a qualifg facilty is not entitled to grandfathered rates unless it has

actvely negotiated a power purchase agreement. This includes presenting the purchasing

utiity with an offer that can be interpreted as a binding commtment to sell power .12 None

of the information sought by XRG Requests for Producton Nos. 24-52 addresses whether

XRG actvely negotiated the terms of a PP A or presented the Company with an offer that

could be interpreted as a binding commitment to sell power. Furtermore, XRG has

admitted that Exhibit A fied in the Company's motion for summary judgment contains the

complete record of written communications between the parties, though July 27, 2010,

regarding XRG's request for four power purchase agreementsP There is nothing more to

discover regarding this issue.

B. Sumar Judgment Theory 2: XRG's plan to deliver output to the
Company's system were inadequate to establish entitlement to grandfathered
rates.

The Company's motion for summar judgment states that it is entitled to judgment

as a matter of law because XRG has failed to raise a genuine issue of material fact

11 Motion for Summary Judgment at Part IV(A).

12 Island Power Co. v. Utah Power & Light Co., IPUC Case No. UPL-E-93-4, Order No. 25647; 1994 Ida. PUC

LEXIS 92; Cogen Power II, Inc. v. PacifCorp, IPUC Case No. UPL-E-94-1, Order No. 25638; 1994 Ida. PUC
LEXIS 89.
13 See Exhibit A to Rocky Mountain Power's Motion for Summary Judgment at 1 (XRG's response to Rocky

Mountain Power's Production Request No.2, in which XRG admits that Exhibit A contains the entire record of
correspondences from Januar 21,2009 to July 29, 2010).
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demonstratig that it has transmission contracts or even a viable plan for transmitting

output to Rocky Mountain Power.I4 In Portland General Electric Co. v. Oregon Energy Co.,

OPUC Docket No. UC 35, Order No. 98-238 (1998), the Public Utiity Commssion of

Oregon held that a wheeling agreement with the intervening utiity was a precondition to

the purchasing utiity's obligation to purchase power from a qualifing facilty. A viable

transmission and interconnecton proposal is also required to present a power sales proposal

of suffcient maturity to support a claim for grandfathered rates. None of the information

sought by XRG Requests for Production Nos. 24-52 has any nexus to how XRG intended to

transmit its output to the Company across electic systems owned by Bonnevile Power

Administration, Idaho Power Company, and Raft River Electic Cooperative. Any

information the Company would produce in response to Requests Nos. 24-52 is irrelevant to

resolving this issue.

c. SUmmar Judgment Theory 3: XRG waited too long to fie its complait, and
therefore is not entitled to grandfathered rates.

The Company's motion for summary judgment states that it is entitled to judgment

as a matter of law because XRG has failed to raise a genuine issue of material fact

demonstratig that, prior to the March 16, 2010 rate change, XRG signed a PPA or fied a

meritorious complaint seekig pre-March 16, 2010 rates.I5 A qualifing facilty seekig

grandfathered rate treatment must demonstrate that it signed a PP A or fied a meritorious

complaint prior to the rate change.I6 In the alternative, the Company argues that XRG's

14 Motion for Summary Judgment at Secton IV(B).

15 Motion for Summary Judgment § N(C).

16 A. w: Brown Co., Inc. v Idaho Power Co., 121 Idaho 812,817 (1992).
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complaint is barred as untimely by.the doctine oflaches.17 None of the information sought

by XRG Requests for Producton Nos. 24-52, would demonstrate that it had either a signed

PP A, fied a meritorious complaint prior to the rate change, met an exception to the rule

requiring a signed PPA or a timely complaint, or avoided application of the doctrine of

laches.

Because any information the Company would produce in response to XRG's

Requests for Producton Nos. 24-52 is irelevant to resolvig Company's motion for

summary judgment, the Company asks the Commission to grant a stay of discovery

pending resolution of the Company's motion for summar judgment. In addition to

Requests for Producton Nos. 24-52, the Company requests that the Commission's

protectve order stay all other discovery by either party (except for the Company's response

to XRG Requests for Producton Nos. 53-63), pending resolution of the motion for

summary judgment. Issuing a stay in discovery proceedings wil allow both parties relief

from discovery and allow the parties and the Commission to focus on the issues raised by

the Company's motion for summary judgment.

17 Motion for Summary Judgment § IV(C).
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v. CONCLUSION

WHEREFORE, Rocky Mountain Power respectlly requests that the Commission

grant a protective order to stay discovery pending resolution of the Company's motion for

summary judgment. Dated this i¡'I day of February 2011.

Respectlly submitted,

~USB2284 -
Daniel E. Solander USB 11467
Rocky Mountain Power

Kenneth E. Kaufmann, OSB 982672
Jeffey S. Loviger, OSB 960147

Loviger Kaufmann LLP

Attorns for Rocky Mountain Power
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Case No. PAC-E-l0-08
Rocky Mountain Power's Motion for Protective Order to Stay Discovery

EXHIBIT A
XRG's Third Production Request to Rocky Mountain Power

(January 11,2011)



Exhibit A, Page 1 of 18
Case No. PAC-E-10-08

Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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Exhibit A, Page 2 of 18
Case No. PAC-E-10-08
Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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REQUESlFOR PRODUCTION NO. 27

t '~,



Exhibit A, Page 3 of 18
Case No. PAC-E-1o-08

Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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Exhibit A, Page 4 of 18
Case No. PAC-E.1O-D8

Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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Exhibit A, Page 5 of 18
Case No. PAC-E-10-08

Rocky Mountain Power's Motion for Protective Order to Stay Discovery



Exhibit A, Page 6 of 18
Case No. PAC-E-10-08
Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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Exhibit A, Page 7 of 18
Case No. PAC-E-1o-08

Rocky Mountain Power's Motion for Protective Order to Stay Discovery

including the cost of the
o prior communicati

and how XRG could request PacifiCorp complete the
state so.

Pleas admit or deny that the Section 32. i of the OA IT sttes, "Aft

. determine on a non-qiscriminatory

(e)

REQUEST FOR PRODUCTION NO. 36

projeèts . actice #24 would(a) adt or deny that fofthe off-sys
also apply.

PleåSe admit or deny that a trsmission cusømer must followthe~process outlined in
29.2 ofPaçifiCorp's OAIT todesÏgnate a netork resource.

Please admit or deny that Section 29:2 0

'sOATTwould apply to
a network resource.

r to enter into contrts with t
mission servce under PartUI oftbe tarff Why or why.

ntigent upon

- TH PRODUCTI
YMOUNTAINP

ST OF COMPLAINANTS
-10-08



Exhibit A, Page 8 of 18
Case No. PAC-E-10-08
Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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Exhibit A, Page 9 of 18
Case No. PAC-E-1Q-08

Rocky Mountain Powets Motion for Protective Order to Stay Discovery
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Case No. PAC-E-10-08
Rock Mountain Power's Motion for Protective Order 10 Stay Discovery



Exhibit A, Page 11 of 18
Case No. PAC-E-1D-08

Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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Exhibit A, Page 12 of 18
Case No. PAC-E-10-Q8
Rocky Mountain Power's Motion for Protective Order 10 Slay Discovery
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Exhibit A, Page 13 of 18
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Rocky Mountain Power's Motion for Protective Order to Stay Discoveiy
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Exhibit A. Page 14 of 18
Case No. PAC-E-10-08
Rock Mountain Power's Motion for Protective Order to Stay Discovery
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Exhibit A, Page 15 of 18
Case No. PAC-E-10-08

Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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Rocky Mountain Power's Motion for Protective Order to Stay Discovery
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on the.4th day of February, 2011, I served a true. and
correct copy of the foregoing ROCKY MOUNTAIN POWER 'SMOTION FOR
PROTECTIVE ORDER TO STAY DISCOVERY in Case No. PAC-E-10-08 on the
following named persons/entities by U.S. Priority Mail, properly addressed with
postage prepaid:

Jean Jewell
Commission Secretary
Idaho Public Utilities Commission
472 W Washington Street
Boise,ID 83702-5983

(U.S. Priority Mail)

Peter J. Richardson
Richardson & O'Leary, PLLC
PO Box 7218
Boise, ID 83707
(U. S. Priority Mail)

Mark C. Moench
Rocky Mountain Power
201 South Main Street, Suite 2300
Salt Lake City, UT 84111
(U.S. Priority Mail)

Gregory M. Adams
Richardson & O'Leary, PLLC
PO Box 7218
Boise, ID 83707
(U.S. Priority Mail)

Daniel E. Solander
Rocky Mountain Power
201 South Main Street, Suite 2300
Salt Lake City, UT 84111
(U.S. Priority Mail)

DATED this t¡tf day of Februar, 201 1.

LOVINGER KAUFMANN LLP

;t~ -
KennethRfman
Attorney for Rocky Mountain Power


