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On January 28, 1999, the Commission received a request from the Idaho Transportation Department (ITD) asking the Commission to amend one of its Railroad Clearance Rules.  Rule 201.02 requires an overhead clearance of 23 feet 6 inches for structures over railroad tracks installed or constructed after September 1, 1980.  According to ITD’s request, the Federal Highway Administration requires a clearance of 23 feet and the major railroad companies in Idaho require either a clearance of 22 feet 6 inches or 23 feet.  The Department requests that the Commission change its rule to lower the 23 foot 6 inch requirement.  ITD recommends that the rule allow for a “vertical clearance required by the owner of the railroad tracks or 22 feet 6 inches, whichever is higher.”


Idaho Code § 67-5230 allows a person or entity to petition for the adoption, amendment or repeal of the rule.  When a request is received, the state agency is required to either deny the request or initiate a rulemaking proceeding.  Staff recommends that the Commission initiate a rulemaking by issuing a Notice of Petition and Notice of Modified Procedure to request comments on ITD’s proposal.  If no objections to the proposal are received and the Commission agrees with the Department’s request, a final order could be adopted proposing the requested rule change.  This process would qualify as an “informal” negotiated rulemaking and would allow for a fairly rapid change to the rule, at least at the Commission.  Once the final order is issued, the proposed rule change would be forwarded to the State Rules Coordinator.

Commission Decision


Should the Commission issue a Notice of Petition and Notice of Modified Procedure to invite comments on the request by ITD to lower the Commission’s railroad clearance requirement from 23 feet 6 inches to “the vertical clearance required by the owner of the railroad tracks or 22 feet 6 inches, whichever is higher”?


Weldon Stutzman
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