
ORIGINAL

McDEVITT & MILLER, LLP
Dean J. Miller (ISB No. 1968)
420 West Bannock Street

O. Box 2564-83701
Boise, Idaho 83702
Phone (208) 343-7500
Facsimile (208) 336-6912
j oe(illmcdevitt -miller .com

BRIGGS AND MORGAN, P.
Philip R. Schenkenberg (MN #260551)
2200 First National Bank Building
332 Minnesota Street
Saint Paul , Minnesota 55101
Phone (651)808-6578
Facsimile (651) 808-6450
pschenken berg(ill briggs. com

Attorneys For NPCR, Inc. d/b/a Nextel Partners

r)r ,r-
IVEDi\c.. ,

f!LF:!J

...

~.J
r-1

2003 JUN '6 AM II: 3 I

; . . '

UTIL (jcitcoT;iH' SSION

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

In the Matter of the Petition of IA T
Communications, Inc. d/b/a NTCH-Idaho, Inc.
or Clear Talk for Designation as an Eligible
Telecommunications Carrier.

In the Matter of the Application of NPCR, INC.
d/b/a NEXTEL PARTNERS Seeking Designation
as an Eligible Telecommunications Carrier that may
receive Federal Universal Service Support.

) Case No. GNR- O3-

RESPONSE OF NEXTEL
PARTNERS TO IT A PROTEST

NPCR, Inc. d/b/a Nextel Partners ("Nextel Partners ) hereby responds to the Protest of

Idaho Telephone Association ("ITA Protest") filed in the above combined cases.

First, Nextel Partners does not oppose ITA' s request for a hearing, and looks forward to

the opportunity to demonstrate to the Idaho Public Utilities Commission ("Commission ) why its

Application should be granted.



Second, Nextel Partners strongly disagrees with ITA' s claims that Nextel Partners

application is deficient, and with ITA' s statement of the standard for the Commission to apply to

Nextel Partners ' Application. These issues are addressed briefly below.

AN ETC DOES NOT NEED TO HAVE UBIQUITOUS COVERAGE AT
THE TIME ITS SEEKS ETC DESIGNATION

Nextel Partners seeks designation throughout the study areas of 5 rural telephone

companies , and in identified exchanges served by Citizens Telecommunications. Nextel Partners

Application, Attachment 1. The ITA protest claims Nextel Partners' application is deficient

because Nextel Partners "does not provide service in the entirety of Albion , Filer s and Mud

Lake s service territories." ITA Protest, p. 3.

ITA' s observation that Nextel Partners ' current signal coverage does not extend to certain

exchange boundaries is simply not relevant. The Federal Communications Commission ("FCC"

has made abundantly clear that an ETC applicant need not provide ubiquitous service as a

condition of designation:

Thus, we find that a telecommunications carrier s inability to demonstrate that it
can provide ubiquitous service at the time of its request for designation as an ETC
should not preclude its designation as an ETC.

Instead, the FCC requires a competitive ETC to demonstrate a commitment to extend its network

to meet reasonable requests for service over time:

We find the requirement that a carrier provide service to every potential customer
throughout the service area before receiving ETC designation has the effect of
prohibiting the provision of service in high-cost areas. As an ETC , the incumbent
LEC is required to make service available to all consumers upon request, but the
incumbent LEC may not have facilities to every possible consumer. We believe
the ETC requirements should be no different for carriers that are not incumbent

In the Matter of Federal-State Joint Board on Universal Service Western Wireless Corporation
Petition for Preemption of an Order of the South Dakota Public Utilities Commission
Declaratory Ruling, CC Docket 96- , FCC 00-248 , ~ 17 (rei. August 10 , 2000) ("Declaratory
Ruling
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LECs. A new entrant, once designated as an ETC , is required, as the incumbent is
required, to extend its network to serve new customers upon reasonable request.
We find, therefore, that new entrants must be allowed the same reasonable
opportunity to provide service to requesting customers as the incumbent LEC
once designated as an ETC?

To the company s knowledge , every state commission to address this issue has acknowledged

and applied this FCC ruling, and rejected claims like those asserted by ITA.

In Case No. GNR- 03-8 the Idaho Commission correctly recognized that when an ETC

applicant seeks only access to the federal universal service program the federal standards for

eligibility control. "Because Clear Talk is only seeking ETC status for the purpose of seeking

federal subsidies the Commission s review will employ the federal requirements that must be

satisfied rather than this State s requirements. In the same Order the Commission

acknowledged, and correctly applied, the federal rule that the applicant need not provide fully

ubiquitous service at the time of its application. "The FCC has stated that a common carrier does

not have to actually provide the supported services in its service area prior to its designation as

an ETC. The ITA' s incorrect understanding of the applicable standard has already been

rej ected by the Idaho Commission.

Nextel Partners has the intent and ability to meet the service obligations of an ETC.

IT A' s conclusion that Nextel Partners ' application contains " manifestly false" statements in this

regard shows ITA' s misunderstanding of the law to be applied in this docket.

Id.

3 Order No. 29261 , pp 3-

4 Order No. 29261 , p. 4.
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THE COMMISSION SHOULD CONSIDER APPROPRIATE PUBLIC
INTEREST FACTORS

IT A claims that designating Nextel Partners as an ETC will not serve the public interest.

Again, Nextel Partners is prepared to participate in a hearing to allow the Commission to address

the public interest question based on an evidentiary record. Nextel Partners is confident that the

Commission will find this standard is met.

The 1996 Telecommunications Act was adopted bring competi ti ve

telecommunications services to monopoly markets. Significantly, Congress wanted to ensure

that consumers in rural areas have access to the same telecommunications services as consumers

in urban areas, and to use universal service funding to further that goal. 47 U. C. 9 254(b)(3).

Nextel Partners provides high-quality telecommunications services in rural areas, at rates

comparable to those in urban areas. Designating Nextel Partners as an ETC will ensure that it

can continue to expand its network in rural areas, and to provide its high-quality services to

consumers in rural Idaho.

The FCC (and nearly every state commission addressing the issue) has clearly held that

consumers benefit from increased competition:

Designation of competitive ETCs promotes competition and benefits consumers
in rural and high-cost areas by increasing customer choice , innovative services
and new technologies.... (W)e find that the provision of competitive service will
facilitate universal service to the benefit of consumers in Wyoming by creating
incentives to ensure that quality services are available at "just, reasonable , and
affordable rates. ,,5

Nextel Partners will ask the Commission to make a similar finding for the state ofIdaho.

In the Matter of Western Wireless Corporation Petition for Designation as an Eligible
Telecommunications Carrier in the State of Wyoming, CC Docket No. 96- , Memorandum
Opinion and Order, ,-r 17 (rei. Dec. 26 , 2000) (" Wyoming Order (finding that designating

Western Wireless as an ETC in rural telephone company areas is in the public interest).
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The public interest standard reqmres consumer benefits to be weighed against any

adverse consumer impacts that would occur. In this regard, IT A suggests its members ' areas

may not be able to support competition from an additional ETC. ITA Protest, p. 6. If the IT A

companies prove this claim, they will be the first to do so anywhere. Significantly, the FCC has

rejected similar claims from Wyoming companies that have densities as low as .3 lines per mile.

Nextel Partners also observes that by attaching to its Protest a copy of comments filed in

the pending Joint Board inquiry, ITA improperly invites the Commission to consider matters that

are not relevant to Nextel Partners ' application for ETC designation. ITA expressed concerns

about the size of the federal program and that the manner in which support is calculated and

distributed might be appropriate issues for the Joint Board to consider, but they have no bearing

on whether Nextel Partners should receive ETC designation in Idaho.

Finally, the Commission should reject ITA attempts to apply criteria in this proceeding

that are contrary to law and common sense. For example, if customers are able to make local

calls instead of long-distance calls , that is good for consumers , contrary to claims of ITA. ITA

Protest, p. 7. In addition, while it is true that Nextel Partners does not provide equal access to

interexchange service, it would be unlawful for the Commission to deny Nextel Partners

application for that reason:

(W)e do not include equal access to interexchange service among the services
supported by universal service mechanisms. Equal access to interexchange
service permits consumers to access the long distance carrier to which the
consumer is presubscribed by dialing a 1 + number. As discussed below in section

including equal access to interexchange service among the services supported
by universal service mechanisms would require a Commercial Mobile Radio
Service (CMRS) provider to provide equal access in order to receive universal

service support. We find that such an outcome would be contrary to the mandate

In the Matter of Western Wireless Corporation Petition for Designation as an Eligible
Telecommunications Carrier in the State of Wyoming, CC Docket No. 96- , Order on

Reconsideration, ~ 19 n. 43 (rel. Oct. 19 2001).
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of section 332( c )(8) , which prohibits any requirement that CMRS providers offer
equal access to common carriers for the provision of toll services.

Claims regarding equal access , and other unlawful criteria, should simply be dismissed by the

Commission.

CONCLUSION

Nextel Partners will address these and other matters further in the contested hearing, and

respectfully requests that the Commission decide the issues presented in this docket based on

applicable law and sound public policy.

Respectfully submitted, June 
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, 2003
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In the Matter of Federal-State Board on Universal Service Report and Order, CC Docket No.
96- , 12 FCC Rcd 88776 (rel. May 8 , 1997); as corrected by Federal-State Board on Universal
Service , CC Docket No. 96-45 Erratum, FCC 97- 157 ,-r 147 (rei. June 4 , 1997)
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CERTIFICATE OF SERVICE

I hereby certify that on th ay of june, 2003 , I caused to be served true and correct copies of the
Response ofNextd Partners to ITA Protest by the methode s) indicated below, upon:

Sean P. Farrell, General Counsel
IA T COMMUNICATIONS , INC
703 Pier Avenue, Suite B; PMB 813
Hermosa Beach, California 90254
sf arrell CiYclea rtalk. net
Attorney for LA Communications, Lnc.

Molly O'Leary
RICHARDSON &: O' LEARY

99 East State Street , Suite 200
O. Box 1849

Eagle, Idaho 83616
moll yCiYrichardsonandoleary, com

Attorney for IA Communications , Inc.

Conley E. Ward jr.
GIVENS PURSLEY, LLP
227 North 6th Street, Suite 200

O. Box 2720
Boise , Idaho 83701~ 2720

c ewCiYgi venspursley, com
Attorney for Idaho Telephone Association

Clay Sturgis , Senior Manager
Moss ADAMS LLP

601 Riverside, Suite 1800
Spokane, Washington 99201~0063
claysCiYmossadams.com
Attorney for Idaho TdephoneAssociation

Morgan W. Richards
MOFFAT THOMAS BARRETT ROCK &; FIELDS

101 So. Capitol Blvd" 10th Floor

O. Box 829
Boise, Idaho 83701
mwrCiYmoffatt.com
Attorneys for Citizens Telecommunications of Idaho

Lance A. T ade, Manager State
Government Affairs
CITlZENS TELECOMMUNICATIONS OF IDAHO

4 Triad Center, Suite 200
Salt Lake City, Utah 84180
ltadeCiYczn.com
Attorney for Citizens Telecommunications of Idaho
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Attorney for Project Mutual Telephone

Cooperative Association , Inc.

john Hammond, Deputy AG
ID PUBLIC UTILITIES COMMISSION
472 West Wasington Street
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