BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

	IN THE MATTER OF THE JOINT APPLICATION

OF QWEST CORPORATION AND ESCHELON

TELECOM, INC. FOR APPROVAL OF AN 

AMENDMENT TO AN INTERCONNECTION 

AGREEMENT PURSUANT TO 47 U.S.C. § 252(e).


	)

)

)

)

)

)
	CASE NO. QWE-T-00-13

ORDER NO. 29087



On July 1, 2002, Joseph B. McNeal dba PageData (“PageData”) filed a timely Petition for Reconsideration of Commission Order No. 29047 that approved an Amendment to an Interconnection Agreement between Qwest Corporation and Eschelon Telecom, Inc.   See Case No. QWE-T-00-13.  PageData states that it is a commercial mobile radio services carrier operating in the State of Idaho.  PageData alleges that Qwest has failed to file so-called “secret” agreements between Qwest and Eschelon that are associated with the May 22, 2002 Amendment to the underlying Interconnection Agreement.  PageData asserts that the federal Telecommunications Act of 1996 requires Qwest to file these agreements with state regulatory commissions where they operate.  PageData alleges that Qwest’s failure to file these agreements discriminates against it and other Idaho carriers.  On July 10, 2002, Qwest filed an Answer to PageData’s Petition.  On July 19, 2002, PageData filed a Reply to Qwest’s Answer.


After consideration of the record in this case, the Commission finds it appropriate to deny PageData’s Petition for Reconsideration.  Our decision does not prejudice review of the issues raised by PageData’s Petition should the Commission be asked to review these matters in a separate case.  In addition, we note that these issues are currently being reviewed by the Federal Communications Commission.    
BACKGROUND


On September 19, 2000, Qwest and Eschelon filed a joint Application for approval of Eschelon’s adoption of an arbitrated agreement for interconnection.  Eschelon sought to adopt in its entirety Qwest’s agreement with AT&T, previously arbitrated and approved by this Commission in Case No. USW-T-96-15.  See Order No. 27738.  The Commission issued a Notice of Joint Application and Notice of Modified Procedure on October 5, 2000 and required written comments to be filed within 21 days.  Order No. 28531.  The Commission Staff was the only party to file comments and it recommended that the Commission approve the Agreement.  On November 20, 2000, the Commission approved the Application and Interconnection Agreement.  Order No. 28750.  No person or party filed a petition requesting that the Commission reconsider its decision to approve this Interconnection Agreement.


Qwest and Eschelon have filed 10 amendments to their September 19, 2000 Interconnection Agreement.  The Commission by its Orders has approved these amendments.  The tenth Amendment was filed on May 23, 2002.  In their Joint Application, Qwest and Eschelon state that this Amendment changes the method for calculating local usage charges associated with UNE-E switching on interLATA and intraLATA toll traffic.   The specific language of the Amendment states:

This Amendment is made in order to add, to the agreement, the terms and conditions for calculating local usage charges associated with UNE-E Switching on Eschelon’s interLATA and intraLATA Toll Traffic, as set forth in Attachment 1 (formerly Attachment 3 to the Implementation Plan), attached hereto and incorporated herein.

Amendment at 1.

In addition in the Recitals of this Amendment it states:

WHEREAS the Parties entered into a Settlement Agreement dated March 1, 2002 (“Settlement Agreement”), which is being filed with the Commission contemporaneously with this Amendment, that states, in Paragraph 3(c):  “Attachment 3 to the Implementation Plan dated July 31, 2001/August 1, 2001 relating to UNE-E will continue to bind the Parties unless the Parties agree otherwise in a writing executed by both Parties.  Eschelon agrees that Qwest will file this Attachment 3 as an amendment to the Interconnection Agreement.”; and

WHEREAS, the Parties amend the Agreement by adding the terms and conditions contained herein.   

Id. at 1.  The Commission Staff recommended that the Commission approve this Amendment. On June 10, 2002, the Commission issued Order No. 29047 approving this tenth Amendment.  The Commission found that the Amendment to the Qwest/Eschelon Interconnection Agreement was consistent with the public interest, convenience and necessity and did not discriminate.  Order No. 29047 at 3.

Prior to issuance of Commission Order No. 29047 Qwest did not file the “Settlement Agreement” referenced above as the Amendment states it would.  However, it was subsequently filed on July 10, 2002 upon Staff’s request.  Relevant to the allegations contained in PageData’s Petition for Reconsideration the “Settlement Agreement” dated March 1, 2002 contains the following language under Section 3(b):  

For convenience and various reasons, the Parties hereby terminate the following (“Terminated Agreements”), as of the Effective Date:

(1) Feature Letter date November 15, 2000

(2) Implementation Plan Letter dated November 15, 2000;

(3) Escalation procedures and business solution letter dated November 15, 2000;

(4) Confidential Purchase Agreement dated November 15, 2000;

(5) Confidential Amendment to Confidential/Trade Secret Stipulation date November 15, 2000;

(6) Third Amendment to Confidential/Trade Secret Stipulation dated July 3, 2001;

(7) Status of switched access minute reporting letter dated July 3, 2001; and

(8) Implementation Plan dated July 31, 2001/August 1, 2001.

Settlement Agreement, dated March 1, 2002 at p. 2.

THE PETITION FOR RECONSIDERATION


PageData’s Petition raises concerns about the language in the Recitals of the tenth Amendment that refers to a “Settlement Agreement” between the parties and its effects.  PageData contends that it recently obtained copies of  “Settlement Agreements” between Qwest and Eschelon from the State of Minnesota and the Federal Communications Commission (“FCC”) website and states that they are of “great controversy.”  PageData alleges that these “confidential settlement agreements” or “business to business” agreements by Qwest with other companies have not been filed in any state.  PageData asserts that these agreements contain terms of interconnection and thus the Telecommunications Act of 1996 requires that they be filed with state regulatory commissions so that other carriers could opt into their provisions.  See Order No. 29064 at 8.  Furthermore, PageData alleges that several states have classified these agreements as interconnection agreements. 

PageData contends the “Settlement Agreement” that it obtained from the Minnesota PUC is an attempt by Qwest to cancel several unfiled agreements it made with Eschelon that contain terms of interconnection.  PageData contends the tenth Amendment to the Qwest/Eschelon interconnection agreement includes this “Settlement Agreement.”  Accordingly, PageData alleges this Amendment discriminates against it and other Idaho carriers because it allows Qwest to cancel the alleged unfiled agreements that should have been filed with various state regulatory commissions pursuant to the Telecommunications Act.  Based on the foregoing, PageData requests that the Commission find that the May 22, 2002 Amendment is discriminatory and rescind Order No. 29047.

QWEST’S ANSWER


On July 10, 2001, Qwest filed its Answer to PageData’s Petition.  The Commission’s Rules of Procedure require that answers to petitions for reconsideration be filed no later than seven days after the Commission receives the petition.  IDAPA 31.01.01.331.02, .04 and .05.  Qwest’s Answer was filed on the ninth day after the Commission received PageData’s Petition.  Qwest makes three arguments for denial of PageData’s Petition for Reconsideration.


1.
Standing.


Qwest notes that PageData did not intervene in the initial Case No. QWE-T-00-13 (September 2000) or file comments regarding the May 22, 2002 Amendment.  Qwest argues that Commission Rule of Procedure 331 requires that petitions for reconsideration be filed by persons “interested in a final order” of the Commission. Qwest contends that PageData’s Petition does not provide any basis upon which the Commission could conclude that it has any legally cognizable interest in the subject matter of the Amendment.  Qwest contends that to allow PageData’s Petition to go forward potentially subjects the Commission and the parties of record in every case to the expenditure of unnecessary time and expense in responding to matters that are inappropriately before it.  On this basis Qwest maintains that the Petition should be denied.  

2.
The Petition for Reconsideration is Procedurally Flawed.    


Qwest also argues that PageData’s Petition is procedurally flawed under Commission Rule of Procedure 331.  Qwest contends that PageData has failed to set forth specifically the ground or grounds why it contends that Order No. 29047 is unreasonable, unlawful, erroneous or not in conformity with the law.  Qwest contends that PageData only criticizes the “Settlement Agreement” and not the Amendment to the Interconnection Agreement.  Furthermore, Qwest contends that PageData has not tied the alleged controversy surrounding this “Settlement Agreement” to the Amendment.   


Qwest argues that to the extent the relief sought by PageData is expressed in the sentence “the ‘cancellation’ amendment should be denied as well,” it is apparent that the Petition must be denied.  Qwest argues that Order No. 29047 does not approve any such amendment.  Qwest contends that neither it nor Eschelon sought, or obtained the Commission’s approval of the Settlement Agreement dated March 1, 2002.  Qwest argues that Order No. 29047 is extremely narrow in scope as it only approves an Amendment that provides a formula for calculating local usage charges associated with UNE-E switching.  Thus, Qwest contends this Order does not approve the Settlement Agreement itself.  Qwest alleges that PageData has not demonstrated that limited scope of this Amendment is unreasonable, unlawful, erroneous or not in conformity with the law.  Accordingly, Qwest contends the Petition must be denied.  


3.
Proceedings before the FCC. 


Qwest states that it is aware of the “unfiled agreements” controversy that exists before the Minnesota Commission and recognizes that the Idaho Commission may have some interest in it.  However, Qwest contends that the legal and factual issues underlying the “unfiled agreements” are currently before the FCC for its review.  Qwest states that on April 23, 2002 it filed a Petition for a Declaratory Ruling with the FCC asking it to define once and for all the scope of ILEC/CLEC agreements subject to Section 252(a)(1)’s filing requirements.  Qwest states that the FCC’s ruling on Qwest’s Petition either will vindicate the Company’s interpretation of 47 U.S.C. 252(a) or articulate a new standard specifying which agreements must be filed with State Commissions. 


Qwest also states that until the FCC rules on its Petition the Company has committed voluntarily to file and seek approval of all contracts, agreements and letters of understanding with CLECs that create forward-looking obligations to meet the requirements of 47 U.S.C. § 252(b) or (c) – a commitment that goes well beyond the requirements of Section 252(a).  Qwest also contends that it will work with state commissions and their staffs on the treatment of agreements that may be close to this standard.


Qwest contends that it has also begun the process of forming a committee of senior managers from its Legal Affairs, Public Policy, Wholesale Business Development, Wholesale Service Delivery and Network divisions that will review all agreements involving Qwest’s in-region wholesale activities and to ensure that Qwest complies with both the above commitments and any ruling the FCC issues on its Petition for Declaratory Ruling.         


Based on the foregoing, Qwest contends that there is no need for the Commission to undertake an independent analysis of the scope of the agreements that should be filed under Section 252(a).  Qwest contends that the FCC is the appropriate forum for determination of the legal question of its duty to file certain agreements with state regulatory commissions.  Once that decision is rendered, Qwest contends that it will promptly undertake the actions necessary, if any, to bring Qwest’s filing practices into compliance.  Accordingly, Qwest requests that the Commission deny PageData’s Petition for Reconsideration on these grounds.

PAGEDATA REPLY

Consistent with its Petition, PageData reiterates that Qwest has failed to file its “secret” agreements with Eschelon as interconnection agreements in Idaho as required by the Telecommunications Act, thus discriminating against Idaho carriers.  PageData alleges that similar secret, unfiled Qwest agreements (with Eschelon, Covad and McLeod) have been investigated by the Iowa and Minnesota Commissions.  PageData insists that the regulatory commissions there have determined that they are interconnection agreements subject to the filing requirements of 47 U.S.C. § 252(a).  


PageData also disagrees with Qwest’s argument that the Petition should be denied because of the pending FCC proceeding.  PageData argues that its Petition does not seek to litigate any issue currently before the FCC.  


PageData also argues that because these agreements have not been filed with the Idaho Commission, Idaho carriers have not been allowed to opt-in to their provisions.  PageData contends that this failure to file these agreements discriminates against Idaho carriers because the May 22, 2002 Amendment attempts to cancel unfiled agreements that gave special interconnection terms to large multi-state carriers.  PageData believes that the Commission would not have approved this Amendment if it had known that all the agreements between Qwest and Eschelon had not been filed.  Based on the foregoing, PageData requests that the Commission order Qwest to file all unfiled agreements associated (as mentioned by the “March 1, 2002 Settlement Agreement”) with the Idaho Commission.     
   

COMMISSION FINDING AND DECISION

The Commission has reviewed the record in this matter and makes the following findings of fact and conclusions of law.

1. Standing and Procedural Requirements.

The Commission finds that Qwest’s argument that PageData does not have standing to file a Petition for Reconsideration is without merit.  Idaho Code § 61-626 permits “any . . . person” interested in a Commission Order to seek reconsideration.  In other words, one does not have to be a party in the underlying case to file a petition for reconsideration.  See Malone v. Van Etten, 67 Idaho 294, 178 P.2d 382 (1947); Building Contractors Assoc. of Southwestern Idaho v. Idaho P.U.C., 128 Idaho 534, 536, 916 P.2d 1259, 1261 (1996).  Furthermore, because PageData appears to provide some telecommunications services it is possible that it has an interest in the subject matter.  Accordingly, the Commission shall not deny PageData’s Petition for Reconsideration based on this argument.      
The Commission does find that PageData’s Petition is procedurally flawed.  Commission Rule of Procedure 331.01 requires that “[p]etitions for reconsideration must set forth specifically the ground or grounds why the petition contends that the order or any issue decided in the order is unreasonable, unlawful, erroneous or not in conformity with the law, and a statement of the nature and quantity of the evidence or argument the petitioner will offer if reconsideration is granted.”  When we approved the tenth Amendment to the Qwest/Eschelon Interconnection Agreement, the Commission was only considering whether the new formula for the calculation of local usage charges associated with UNE-E switching was in the public interest and not discriminatory.  We did not consider nor decide whether the March 1, 2002 “Settlement Agreement” between Qwest and Eschelon should be approved.  This Settlement Agreement was not presented to the Commission for its approval and the agreements that it seeks to terminate have not been provided to the Commission in order for it to determine whether they constitute interconnection agreements.  

In this case PageData does not challenge the decision the Commission made with regard to this Amendment in Order No. 29047—the new formula for the calculation of local usage charges associated with UNE-E switching.  PageData has not alleged that this formula is unreasonable, unlawful, erroneous or not in conformity with the law.  Furthermore, PageData has not provided a statement of the nature and quantity of evidence or argument it will offer in this regard.  Accordingly, the Commission finds that PageData’s Petition for Reconsideration does not satisfy the procedural requirements of Rule 331.01 and thus it must be denied.  

However, Order No. 29047 approving the tenth Amendment shall not be construed as a decision that approves the “Settlement Agreement” or its terms.  Nor shall this Order or Order No. 29047 foreclose the possible future review of the agreements mentioned in the Settlement Agreement and other related matters by this Commission to determine if in fact they constitute interconnection agreements that are subject to the filing requirements contained in 47 U.S.C. § 252(a). 


3.
Proceedings before other State Regulatory Commissions and the FCC.


In its Petition PageData refers to and has attached a “Settlement Agreement” dated March 1, 2002 between Qwest and Eschelon that was obtained from the Minnesota PUC and the FCC website.  PageData alleges this “Settlement Agreement” terminates prior agreements between Qwest and Eschelon, agreements that it alleges should have been filed with state regulatory commissions as interconnection agreements.  

In the Recitals of the tenth Amendment to the underlying Interconnection Agreement in this matter, Eschelon and Qwest state that they had entered into a “Settlement Agreement” dated March 1, 2002, which was being filed with its Application.  A review of the “Settlement Agreement” associated with the May 22, 2002 (tenth) Amendment reveals that it contains the same termination language and is identical in all other language to the “Settlement Agreement” PageData attached to its Petition for Reconsideration.

The Commission is aware that the Minnesota Department of Commerce filed a Complaint before the Minnesota PUC alleging Qwest violated its obligation under state and federal law.  Relevant to our case, the Department asserts that Qwest failed to file the agreements, (identified as Nos. (4), (5), (7) and (8) in the March 1, 2002 Settlement Agreement) as interconnection agreements.  See In the Matter of the Complaint of the Minnesota Department of Commerce Against Qwest Corporation Regarding Unfiled Agreements, Docket No. P-421/C-02-197.  However, contrary to PageData’s contention, the Minnesota PUC has not completed its inquiry in this matter.  The alleged unfiled agreements between Qwest and Eschelon discussed in that case are the same agreements referenced in the Settlement Agreement that was filed along with the tenth Amendment to the interconnection agreement in this case.  

PageData is correct that a proceeding involving similar issues has taken place in the State of Iowa.  AT&T Corporation v. Qwest Corporation, Docket No. FCU-02-2.  However, the Iowa Utilities Board did not rule on whether Qwest/Eschelon agreements should have been filed in that state.  Rather, the Utilities Board only considered and made findings regarding Qwest’s unfiled agreements with Covad Communications Company and McLeodUSA Incorporated.
         

In what perhaps was a move to avoid unfavorable State Commission rulings and to achieve a uniform decision on issues such as those before the Minnesota PUC, Qwest filed a Petition for Declaratory Ruling with the FCC in April 2002.  Qwest has asked the FCC to determine which types of negotiated contractual arrangements between ILECs and CLECs are subject to the mandatory filing and 90-day state commission pre-approval requirements of 47 U.S.C. § 252(a)(1).  See In the Matter of Qwest Communications International Inc. for Declaratory Ruling on the Scope of the Duty to File and Obtain Prior Approval of Negotiated Contractual Arrangements Under Section 252(a)(1), WC Docket No. 02-89.  Several parties have filed comments in opposition to Qwest’s Petition and at this time the matter remains pending before the FCC.  

The Commission finds that this litigation before the FCC is significant and central to our decision to deny this Petition for Reconsideration.  Contrary to PageData’s suggestion, the subject matter of this action before the FCC concerns issues that directly concern the arguments raised in its Petition for Reconsideration.  Because the FCC has undertaken this matter the Commission believes that it is appropriate to defer consideration of the issues that this Petition for Reconsideration raises.  The FCC is the agency delegated by Congress with primary jurisdiction to decide questions concerning federal communications law.  Brown v. MCI WorldCom Network Services, Inc., 277 F.3d 1166, 1172 (9th Cir. 2002) (“primary jurisdiction [in favor of the FCC] is properly invoked when a case presents a far-reaching question that ‘requires expertise or uniformity in administration.’”)  Idaho law recognizes the doctrine of primary jurisdiction in matters that could be both filed in state court or before the Idaho Public Utilities Commission.  Grever v. Idaho Telephone Co., 94 Idaho 900, 902, 499 P.2d 1256, 1258 (“The case at bar is within the specialized field of the Idaho Public Utilities Commission, therefore it is that body, rather than the courts, that must make the initial determination.”)  Although these cases involve the question of whether a court should defer to an administrative agency and not whether a state regulatory commission should defer to the FCC we find the authority borne out of them to be instructive.  Thus, we defer to the agency that can make a decision on this matter so that a uniform result may be achieved.  Thus, until such time as the FCC has ruled on Qwest’s Declaratory Petition, it is appropriate to defer to the FCC.         

Our decision to deny PageData’s Petition allows us to conserve our resources and appropriately allows the FCC to issue its decision.  Furthermore, the Commission believes that the issues raised by PageData’s Petition for Reconsideration are of such a magnitude that consideration through the procedurally restrictive time limits governing Commission decisions on petitions for reconsideration is impossible.  Idaho Code § 61-626.  However, PageData is not without a remedy.  Indeed, it may participate in the FCC proceeding and we note it has filed two written comments in that case.  If the FCC determines that the alleged secret agreements should have been filed and their terms made available to other carriers, PageData may pursue its requested desire to adopt the terms contained in the undisclosed agreements.  In the event the FCC declines to rule on Qwest’s Petition and allows individual states to make the determination of which agreements should be filed under the requirements of 47 U.S.C. § 252(a), PageData may then request that the Commission investigate these matters.  

Our decision on this matter shall not prevent the consideration of the question raised by PageData’s Petition for Reconsideration at some point in the future.  Specifically, whether the agreements mentioned in the March 1, 2002 Settlement Agreement should have been filed as interconnection agreements in this State.  Our decision today is only meant to allow for the continuing operation of Qwest and Eschelon’s interconnection agreement and does not foreclose or bar the Commission from addressing the questions that the Petition raises once the FCC rules on this matter, or when the Commission deems it necessary to consider these matters separately.  

O R D E R

IT IS HEREBY ORDERED that PageData’s Petition for Reconsideration is denied.  The Commission’s denial of this Petition shall not prejudice the right of any person, party or the Commission from investigating whether agreements between Qwest and Eschelon or other telecommunications providers constitute interconnection agreements that must be filed in this State pursuant to the federal Telecommunications Act of 1996.   

THIS IS A FINAL ORDER ON RECONSIDERATION.  Any party aggrieved by this Order or other final or interlocutory Orders previously issued in this Case No. IPC-E-00-13 may appeal to the Supreme Court of Idaho pursuant to the Public Utilities Law and the Idaho Appellate Rules.  See Idaho Code §§ 61-627 and 62-619.


DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho, this

day of July 2002.


PAUL KJELLANDER, PRESIDENT


MARSHA H. SMITH, COMMISSIONER


DENNIS S. HANSEN, COMMISSIONER

ATTEST:

Jean D. Jewell  

Commission Secretary
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Office of the Secretary
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� The Iowa Utilities Board issued its Order on May 29, 2002.
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