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Interveners Meierotto oppose Qwests Motion to Re-Open the Record, which
motion has been apparently made for the limited purpose of receiving a modified
deregulation proposal contained in the Supplemental Testimony of James Schmit.

Procedure

Unfortunately the moving party has not cited any rule or legal basis for making this
unusual motion Interveners are aware that on rare occasions such motions are made
when, for example, there is a change in the law as a result of an Appellate Court decision,
which affects the evidence that was considered. But in this case Qwest has asked that the
relief sought in the original complaint be changed or essentially “amended” at a very late
date without citing any new decision, statute or other change in circumstances.

Amending the Complaint can occur even after the evidence has been received (See
IRCP 15), however, such an amendment must be based upon the evidence presented and

usually is made so that the legal theory conforms to the evidence presented.
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In the case before this Commission the proposed “amendment” does not arise out
of evidence presented on June 4-5. The proposal in Mr. Schmits Motion was never even
raised or considered by the parties or the Commission, and this creates some serious issues
regarding cross examination and due process for the Intervener.

The proper procedure for putting this proposal before the Commission is, at best,
to move to Amend the original Application and substitute this proposal as a new
Application, withdrawing the original Application.
| Interveners would probably not oppose Qwest if Qwest substituted this new
proposal for the original one, and withdrew the original application. Then a new hearing
could be held to consider this proposal, with the previous evidence and testimony being a
part of the record. In fairness to the parties, Qwest should bear the costs of any
additional hearing.

Due Process

An even more significant problem raised by the Supplemental Testimony is one of
due process. The proposed testimony is not subject to cross examination, or to the
presentation of evidence by the Intervener. Under the Commission Rules we have every
right to cross examine the witness and to present evidence bearing on the new proposal.
For example, counsel would like to know more about the South Dakota decision
referenced in the testimony and counsel would like to know what evidence Qwest has that
in 5 years or so it will be technologically possible to address the serious cell phone
limitations discussed at the Hearing held in this matter. Can cell phones, with their

different technology from land lines, ever be adapted for extension phone or office system
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use? Interveners don’t know at this point, and we need time and discovery to find out.
The nature and reliability of such evidence would shape and even possibly modify our
position.
Conditional Approval

Interveners believe that the statute, while written clearly, might well contemplate
conditional approval of an application such as Qwests. In other words, if there are
safeguards for those who do not have competition, then the legal elements (discussed in
earlier briefs) of effective competition are easier to support. That is why we have asked
for an informal arbitration proceeding to be introduced in the event that deregulation is
ever granted. Qwest seems to agree that conditions to any approval can be granted. If
Qwest is requesting different relief which makes deregulation more likely, then Intervenors
want to present evidence of the Better Business Burean’s arbitration program as well as
recent Court decisions and arbitration proceedings in Arizona and California. Sid
Meierotto would like to present additional evidence as well as other witnesses who have

come to our attention.
Conclusion

Admission of the proposed testimony is not supported by any Rule of Procedure
and raises serious due process issues which cannot be resolved without a new hearing and
a new discovery and briefing schedule. Qwest could withdraw its original Application and
substitute this new proposal, but again, a new hearing and discovery schedule would be
required and Qwest should bear those expenses.

Intervenors do commend Qwest and Mr.Schmit for making this new
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proposal in an attempt to address Intervenors concerns. It is a step in the right direction,
although perhaps not a big enough step, but unfortunately it has been proposed long after
parties have expended a tremendous amount of time and effort evaluating and confronting

the original proposal in this case.

Dated this 26th day of August, 2003

~. T
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