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L INTRODUCTION

Q. Please state your name, address and employer.

A. My name is Clay Deanhardt. My business address is 21-C Orinda Way, #374,
Orinda, California, 94563. I am self-employed, and have been hired by AT&T
Communications of the Mountain States, Inc. (“AT&T”) to testify regarding my
investigation into agreements that Qwest entered into with Eschelon Telecom, Inc.
(“Eschelon”) and McLeod USA (“McLeod”) that provided for significant discounts
on purchases of telecommunications products and services by those companies from

Qwest.
Q. What is the purpose of your testimony?

A. In late 2000, Qwest entered into agreements with Eschelon and McLeod to
provide them with discounts of up to 10% on every product and service purchased by
those companies from Qwest between that point and the end of either 2003 (McLeod)
or 2005 (Eschelon). In both cases Qwest deliberately concealed the agreements to
prevent companies like AT&T from taking advantage of the same discounts. The
primary purpose of my testimony is to: (a) describe these contracts and discounts, (b)
explain how we came to discover that the agreements existed despite Qwest’s
ongoing efforts to conceal or deny them; and (c) describe the AT&T contract with

Qwest that entitled it to the same discounts as Eschelon and McLeod.
Q. What are your qualifications to provide this testimony?

A. In 2001 and 2002, I conducted the original investigation and analysis on

behalf of the Minnesota Department of Commerce (the “Department”) into the

Deanhardt, Di-1
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existence and terms of more than a dozen undisclosed, secret agreements between
Qwest and several Competitive Local Exchange Companies (“CLECs”), including
Eschelon and McLeod. Later the Arizona Residential Utility Consumer Office (“AZ

RUCO”) hired me to assist in their investigation of the same agreements.

In the course of those investigations, as detailed below, I reviewed thousands
of pages of documents, drafted discovery questions for Qwest and read their
responses, interviewed the people who negotiated the agreements, witnessed the
depositions of Qwest and McLeod witnesses regarding the agreements and reviewed
the transcripts of those depositions. I testified about my investigation and my
findings before an ALJ in Minnesota Public Utilities Commission (“MPUC”) Docket
No. P-421/C-02-197 (the “197 Docket”), again in Docket No. P-421/CI-01-1371 (the
“1371 Docket”), and before the Arizona Corporation Commission (“ACC”) in Docket
No. RT-00000F-02-0271. I also sat through every day of the hearings in the 197
Docket, read all of the testimony of witnesses for Qwest and the Department and
attended the cross-examinations of those witnesses. Both the MPUC and the ACC

agreed with my analyses and conclusions.

In addition, I have reviewed the main body (i.e., not the attachments) of the

AT&T interconnection agreement with Qwest in Idaho.

Q. Are there other aspects of your background that are relevant to your

testimony?

A. Yes. My resume is attached as Exhibit Deanhardt-1 to this testimony. I have

been an attorney and a business person since graduating from law school in 1992. 1

Deanhardt, Di-2
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have extensive experience negotiating telecommunications contracts, including
interconnection agreements. | have been a business executive in a start up company
and served both as a member of and legal advisor to different boards of directors.
Currently, I have my own solo law firm serving a variety of clients including

technology companies for which I help draft and negotiate a variety of complex

business agreements.

From January 1999 through September 2000 [ was Senior Counsel for Covad
Communications Company (“Covad”) and responsible for Covad’s legal relationship
with Qwest (at the time, U S WEST). While at Covad, I led the operational and
business team that determined, for the first time, how to implement DSL line sharing
across telephone lines carrying Qwest voice services. As part of that work, I helped
design the network architecture for line sharing over copper loops. I also helped
design the processes that CLECs and ILECs use for ordering, provisioning and

repairing line-shared lines.

After the completion of the line sharing trial ordered by the Minnesota PUC, I
also led a group of CLECs in negotiating the interim line-sharing agreement and the

first ever line-sharing interconnection agreement in the telecommunications industry.

The negotiations for both the interim line-sharing agreement and the line-
sharing interconnection agreement included the negotiation of pricing for unbundled
network elements (UNEs), OSS enhancements and related services that were required

for line sharing. As part of my preparation for those negotiations, I prepared (and

Deanhardt, Di-3
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helped others prepare) business case studies on the impact of line sharing on Covad’s

business and its ability to compete for residential broadband customers.

From September 2000 through July 2001, I served as COO, General Counsel
and, eventually, President of Epidemic Networks, a start-up company designing
communications and workflow software. In September, 2001, I created Deanhardt
Consulting — a sole proprietorship — to offer consulting services for business plan
reviews, telecommunications and regulatory issues. I subsequently assisted the
Department in its investigation of Qwest related to Qwest’s Section 271 application
and Qwest’s failure to file a number of interconnection agreements with the MPUC,
giving testimony regarding the agreements, OSS checklist items, non-OSS checklist
items and Section 271 public interest issues in the 197 Docket, the 1371 Docket and
MPUC Docket Nos. P-421/CI-01-1370 and P-421/CI-01-1373. AZ RUCO
subsequently asked me to assist in their investigation of interconnection agreements

Qwest failed to file in Arizona, resulting in my testimony in Arizona Docket No. RT-

00000F-02-0271

Through Deanhardt Consulting, I worked under contract to AT&T of
California, prior to its merger with SBC, as a regulatory attorney responsible for cost
dockets, UNE issues and interconnection arbitrations. I returned to Covad as an
Assistant General Counsel in May, 2005 to integrate its litigation group with its
business and regulatory units. Having accomplished that task, I left again to start my
own practice in May, 2006. My current practice focuses primarily on general
business and intellectual property law, including corporate formation, the drafting and

Deanhardt, Di-4
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other matters on an as-needed basis.

Q. What other involvement have you had with agreements between

telecommunications companies?

A. As I already noted, I was responsible for Covad’s interconnection relationship
with Qwest. That work required me to be intimately familiar with our agreements
with Qwest, interpret them, and enforce them. I also was charged with negotiating
amendments with Qwest when necessary, and with knowing when such agreements
were not necessary (generally because the matter was already addressed in our

interconnection agreement).

In addition, I participated in interconnection negotiations with Southwestern
Bell Corporation (“SBC”) and interconnection arbitrations with Southwestern Bell
Telephone (“SWBT”) (in Texas and Kansas) and Ameritech (in Illinois). I also
testified in Illinois’ consideration of the SBC / Ameritech merger regarding SWBT’s

conduct in interconnection negotiations and Covad’s interconnection arbitration with

SWBT in Texas.

While working under contract for AT&T, I also advised the company on

interconnection negotiations with SBC and prepared for interconnection arbitrations

with SBC in Nevada and California.

Q. Can you please tell us about your investigation for the Minnesota

Department of Commerce?

Deanhardt, Di-5
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A. In the summer of 2001, the Department began an investigation into whether
Qwest was providing adequate wholesale service in Minnesota. In November 2001,

the Department asked me to assist in that investigation.

Among other things, the Department asked me to investigate whether Qwest
had entered into agreements with CLECs that should have been filed for approval by
the Commission but were not. The Department also asked me to help it investigate

Qwest’s compliance with the checklist items set out in 47 U.S.C. §271(c)(2)(B).

At the beginning of my investigation, I reviewed more than 75 written
agreements between Qwest and a variety of CLECs. These agreements had been
produced by Qwest to the Department but had never been publicly disclosed or filed
with the MPUC. Among those agreements was Qwest’s written agreement to provide
Eschelon with a 10% discount on all purchases made by Eschelon between October,

2000 and December 31, 2005.

I followed up my review of these agreements by helping the Department draft
a series of discovery requests to Qwest regarding the various agreements. I then |
reviewed all of the documents and written responses provided by Qwest in response
to those requests. I also conducted a series of interviews with CLEC witnesses,
including those involved in the negotiation of the several undisclosed Eschelon

agreements.

Based on my initial findings, the Department filed a complaint against Qwest
for failing to file 11 written agreements with the MPUC. That complaint resulted in

the 197 Docket.

Deanhardt, Di-6
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After the hearing related to the initial 11 agreements concluded, the
Department learned that Qwest might have entered into an oral agreement with
McLeod to provide it with a discount similar to the one Qwest provided Eschelon.

On behalf of the Department, I began a new investigation into those allegations.

This second investigation began with interviews of McLeod officers,
employees and representatives who had knowledge of and confirmed the existence of
the oral agreement. I continued the investigation by drafting new requests for the
Department to prQVide to Qwest seeking the information necessary to determine
whether the oral agreement identified by the McLeod witnesses did, in fact, exist. I
then reviewed all of the written responses and documents provided by Qwest to the

Department in response to those requests.

In addition, as noted above, I reviewed all of the written testimony and
exhibits' submitted by Qwest in both phases of the hearings in the 197 Docket. I also

sat through all of the hearings and cross-examinations of witnesses in that docket.

Q. What materials from your original investigation did you review again

prior to filing this testimony?

A. I reviewed my Minnesota testimony in the 197 Docket and the 1371 Docket,

including all of the exhibits attached to it. Those exhibits included Qwest discovery

! Throughout my testimony, I refer to documents that I originally collected and
reviewed for the Department in 2002. These documents were all included as exhibits
to testimony I submitted in one or more MPUC dockets related to these agreements.
In response to AT&T data request No. 25 in this Docket, Qwest agreed that AT&T
could have access to these documents and treat them as if they had been produced by
Qwest in this proceeding. It also is my understanding that these documents, many of
which were originally designated as trade secret, have now been designated as public.
Deanhardt, Di-7
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responses, documents provided by Qwest and McLeod, the transcript of the
deposition of McLeod officer Blake Fisher, and the affidavits signed by Mr_. Fisher
and McLeod employee Lori Deutmeyer. I also reviewed the transcripts of the
hearings in the 197 Docket and the transcript of the deposition of Audrey McKenney,
a primary negotiator of the agreements at issue. I also briefly scanned my Minnesota

testimony in the other two dockets referenced above.

Q. Based on your investigations, what did you conclude that is relevant to

this proceeding?

A. As discussed in more detail below, I concluded that Qwest entered into
agreements to provide discounts of 10% to Eschelon and up to 10% to McLeod on all
purchases made by those companies from Qwest over agreed-upon time frames,
including purchases in Idaho and even purchases outside of Qwest’s ILEC territory.
It may be more accurate to describe these agreements as rebate agreements, since the

discount was provided via rebate payments to both carriers.

Qwest and Eschelon entered into a written agreement for the Eschelon
discount and tried to conceal it with a sham consulting arrangement. The discount
agreement between Qwest and McLeod was an oral agreement because Qwest
refused requests by McLeod to put it in writing. In both cases, however, there are
documents demonstrating that Qwest did, in fact, make the required rebate payments
to each carrier and calculated the rebate amount by applying a 10% discount to all

purchases made by those carriers from Qwest.

1L THE DISCOUNT AGREEMENTS

Deanhardt, Di-8
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A. THE ESCHELON AGREEMENT

Q. Can you put the Eschelon agreement at issue here into its historical
context?
A. Certainly. In the course of the Minnesota investigation, we found six

agreements between Eschelon and Qwest that contained rates, terms or conditions
that should have been made available to other CLECs. One of those agreements
provided that Eschelon would receive a 10% discount on every purchase it made from
Qwest so long as Eschelon met certain minimal purchase commitments from Qwest.
In Minnesota, we referred to it as Eschelon Agreement IV because it was the fourth in
the series of undisclosed agreements entered into between the two companies. That is
the agreement at issue in this proceeding and is referred to in my testimony as the
Eschelon Agreement. A copy of the Eschelon Agreement is attached as Exhibit

Deanhardt -2 to my testimony.
Q. Have you read the Eschelon Agreement?

A. Yes. 1read it many times during my initial investigation, again for the

Arizona proceedings and again recently to refresh my recollection.
Q. Please describe the Eschelon Agreement.

A. The Eschelon Agreement is a written agreement entitled “Confidential
Amendment to Confidential/Trade Secret Stipulation” and is dated November 15,

2000.

The agreement holds itself out as a settlement of disputes between Eschelon

and Qwest regarding Eschelon’s ability to provide services to its customers using

Deanhardt, Di-9
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UNE-P beginning in March, 2000. It is characterized as an amendment / addition to
an agreement dated February 28, 2000 that was referred to in Minnesota as Eschelon

Agreement I.

The Eschelon Agreement memorializes obligations of Eschelon and Qwest,
including (a) that Eschelon purchase at least $15 million of telecommunications
services and products from Qwest between October 1, 2000 and September 30, 2001;

and (b) that Qwest make a $10 million payment to Eschelon by November 17, 2000.
Q. What does the Eschelon Agreement do that is pertinent here?

A. Under Paragraph 3 of the Eschelon Agreement, Qwest was required to pay
Eschelon a 10% discount on all “aggregate billed charges for all purchases made by
Eschelon from Qwest from November 15, 2000 through December 31, 2005” so long
as Eschelon met its take—or-bay purchase commitments from an agreement attached to
my testimony as Exhibit Deanhard -3. In other words, Paragraph 3 created a concrete
and specific legal obligation for Qwest to provide Eschelon with a 10% discount on

every purchase Eschelon made from Qwest between November 15, 2000 and

December 31, 2005. That discount applied to all purchases, including access charges,

interconnection rates (including UNEs) and items Eschelon purchased from Qwest’s

tariffs.

Q. Paragraph 3 of the Eschelon Agreement purports to tie the 10% discount
to a consulting arrangement with Eschelon. Did that change your

opinion regarding the intent and effect of Paragraph 3?

Deanhardt, Di-10
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A. Not in the slightest. My investigation determined that the consulting
agreement was a sham agreement designed to help hide the 10% discount that Qwest
had already agreed to provide Eschelon prior to Eschelon ever suggesting that it could
provide consulting services to Qwest. I concluded, and the Minnesota ALJ, the

MPUC and the ACC all agreed, that the entire “consulting” arrangement was a sham.

Q. Why do you suggest that the work Qwest claims Eschelon did under the

agreement was not the legitimate quid pro quo for the 10% refund?

A. Several reasons. First, the fact that the consulting arrangement was intended
to hide a straightforward discount is evidenced by Exhibit Deanhardt-4 to my
testimony, a November 5, 2000 letter (sent by attached e-mail) from Richard Smith,
President and COO of Eschelon, to Jim Gallegos, Judy Tinkham and Audrey
McKenney at Qwest. According to numbered paragraph 1 in that letter, Qwest
agreed on October 21, 2000 to provide Eschelon with a volume discount equal to
10% of its purchases from Qwest. Mr. Smith notes that the Qwest had not put the
agreement in writing, and states in Paragraph 10 that he has an idea how to enter into
the agreement with a “mechanism that makes it more difficult for any party to opt
into our agreements.” Qwest adopted Mr. Smith’s idea when, ten days later, it
entered into the Eschelon Agreement containing Qwest’s agreement to give Eschelon
a 10% refund on all of its purchases from Qwest in exchange for “consulting”

services.

Second, the purported payment for these alleged consulting services had no

rational relationship to the “consulting” services to be provided by Eschelon. Instead,

Deanhardt, Di-11
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from Covad performing that work. No company was paid for that work, nor would

they have expected to be paid.

Finally, there was no evidence from the time period contemporaneous with the
agreement or my investigation to suggest that Qwest ever really wanted or used the
“consulting services” described in Paragraph 3. Qwest never produced any documents
suggesting that it was in the market for such consulting services or that it had
discussed the possibility of receiving such consulting services from any entity other
than Eschelon. Moreover, Exhibits Deanhardt -5 and Deanhardt -6 to my testimony
show that the list of purported Eschelon “consulting” teams that Qwest provided to
the Department in response to discovery requests was actually a list of teams intended
to work on an entirely different issue — an implementation plan that was the subject of
another Eschelon / Qwest agreement described in a letter dated November 15, 2000.
(See Exhibit Deanhardt -7). In fact, the phrase “consulting teams” did not appear on
the list for the first time until after the Department issued discovery requests to Qwest

regarding the Eschelon Agreement on November 27, 2001..

Q. What else, if anything, led you to conclude that the “consulting

agreement” was a sham?

A. In Minnesota, as discussed above, Qwest produced a list of the “consulting”
teams purportedly established by Eschelon under the Eschelon Agreement.* I
reviewed that list carefully, and based on my experience working with Qwest to

design its line-sharing product, I can say that these teams were really focused on

* A true copy of Qwest’s response to DOC 067 in MPUC Docket No. P421/DI-01-
814 is included as part of Exhibit Deanhardt -8 to my testimony.
Deanhardt, Di-13
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helping Qwest provide better service to Eschelon. Working with an ILEC to get your
company better service was not a bad thing for Eschelon to do — quite the opposite —

but it was not something a CLEC ever got paid to do.

After 1996, CLECs worked with Qwest every day, in face-to-face meetings, at
change management meetings, and in regulatory forums to try to get Qwest systems
and processes to work better. When I was at Covad, for example, we helped Qwest
solve technical problems that were preventing Covad and other CLECs from being
able to provision DSL under certain circumstances. Covad, not Qwest, funded the

resources necessary to solve those problems.

CLECs did this work for free because the business of CLECs was, and is,
serving end-users -- not consulting for ILECs. In fact, when I was at Covad, we were
begging for the type of access and input that Qwest claims to have paid Eschelon for

under this agreement, and usually we could not get Qwest to take it for free.

Ultimately, a telecom company lives or dies based on its ability to provide
services to its customers at a price that is higher than the cost to provide that service.
If you are a CLEC, helping Qwest provide you with better service so that you can
provide your customers with better service is just good for your business. It is not a

consulting business.

Q. Did Qwest actually make any payments to Eschelon under Paragraph 3

of the Eschelon Agreement?

A. Yes. In its supplemental response to data request 67 made by the Department

in Docket No. P421/DI-01-814, Qwest admitted that it refunded $2,540,017 to

Deanhardt, Di-14
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Eschelon for the time period between November 15, 2000 and August 31,2001, A

copy of Qwest’s response is attached as Exhibit Deanhardt -8 to my testimony.

Q. What did the Minnesota and Arizona commissions determine about the

“consulting agreement” in Paragraph 3 of the Eschelon Agreement?

A. In its 197 Docket, the MPUC affirmed the findings of its ALJ that Paragraph 3
of the Eschelon Agreement contained a discount agreement and not a consulting
services contract. Specifically, the MPUC found that the alleged “consulting”
agreement with Eschelon was “a sham designed to conceal the discount that Qwest
agreed to provide Eschelon.” In the matter of the Complaint of the Minnesota
Department of Commerce Against Qwest Corporation Regarding Unfiled
Agreements, ALJ Findings of Fact, Conclusions, Recommendation and
Memorandum, § 126 (MPUC Sept. 20, 2002) (“Minn. ALJ 197 Order”) (adopted by
MPUC, id., Order Adopting ALJ’s Report and Establishing a Comment Period

Regarding Remedies, 2002 Minn. PUC LEXIS 90 (MPUC Nov. 1, 2002.

The Arizona Corporation Commission similarly found that the Eschelon
Agreement was a discount agreement, finding “[t]he evidence shows that the [Qwest]
agreements with Eschelon for consulting services and with McLeod for purchases
which Qwest claims were not subject to Section 252 requirements, were shams
designed to hide the true nature of the agreements. In the matter of Qwest’s
Compliance with Section 252(e) of the Telecommunications Act of 1996, Opinion and

Order (Decision No. 66949), at 38 (Apr. 30, 2004).

B. THE MCLEOD AGREEMENT

Deanhardt, Di-15
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Q. Please describe again how you conducted your investigation into the oral

discount agreement between Qwest and McLeod.

A. After the Department learned that there might be an oral discount agreement
between McLeod and Qwest, I drafted discovery requests that the Department sent to
both Qwest and McLeod. Those requests included interrogatories, document requests,
and requests that Qwest admit or deny certain facts related to the Department’s
allegations. I then reviewed all of Qwest’s responses, including every document
produced by Qwest to the Department. When appropriate, I drafted follow-up
requests to clarify the facts or to collect new information based on Qwest’s responses.
I also interviewed witnesses from McLeod regarding the alleged agreement. In
addition, I was present at the depositions of Qwest’s Audrey McKenney, McLeod’s

Lori Deutmeyer and Blake Fisher, a retired senior executive from McLeod.
Q. Who did you interview?

A. On May 23, 2002 I interviewed David Conn, a lawyer from McLeod. Mr.
Conn gave me an overview of the relationship between McLeod and Qwest and he
confirmed that Qwest had agreed orally to provide McLeod with a volume discount
on all purchases made by McLeod from Qwest. Mr. Conn, however, was not directly

involved in negotiating the agreements.

Therefore, on June 3 and 4, 2002 I interviewed Stacey Stewart, Lori
Deutmeyer, and Todd McNally, all of whom worked for McLeod. Mr. Stewart was
involved in negotiating the many agreements that Qwest and McLeod entered into on

October 26, 2000, including the discount agreement. He confirmed that the discount
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agreement existed. He also informed me that Blake Fisher was the lead negotiator for

McLeod during the negotiations that resulted in the agreement.

Ms. Deutmeyer was the person at McLeod responsible for verifying that
Qwest paid McLeod the full amount of the discount owed to it. She explained how
the discount was calculated. At my request, she also provided the Department and me

with documents reflecting those calculations.

I interviewed Mr. McNally because of his knowledge of issues related to
aspects of the investigation I was conducting for the Department that were unrelated

to the discount agreement. Mr. McNally had no information related to the discount

agreement.

On June 6, 2002 I interviewed Blake Fisher, who had retired from McLeod in
May 2002. Mr. Fisher confirmed that he was McLeod’s lead negotiator with Qwest
for the various agreements that the parties entered on October 26, 2000. He also
confirmed that Qwest had agreed to provide McLeod with a discount based on the

volume of purchases made by McLeod from Qwest.
Q. How did you follow up on those interviews?

A. To memorialize the witnesses’ statements, I prepared draft affidavits for Ms.
Deutmeyer and Mr. Fisher based on my interview notes. I provided those affidavits to
McLeod’s in-house counsel, and Ms. Deutmeyer and M. Fisher reviewed their
respective affidavits for accuracy. Both made changes / edits to their affidavits and
then executed them. Mr. Fisher’s affidavit and its exhibits are attached as Exhibits 3

and 4 to the transcript of his deposition taken on June 27, 2002. A true copy of that
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transcript is attached to my testimony as Exhibit Deanhardt -9. A true copy of Ms.

Deutmeyer’s affidavit is attached as Exhibit Deanhardt -10 to my testimony.
Q. What conclusions, if any, did you reach based on your investigation?

A. I concluded that on or about October 26, 2000 Qwest and McLeod entered
into an oral agreement whereby Qwest agreed to provide discounts to McLeod for all
purchases made by McLeod from Qwest. The discount ranged from 6.5% to 10%
depending on the volume of purchases made by McLeod from Qwest over the course
of a year. The discount applied to all purchases McLeod made from Qwest, not just
purchases of the wholesale services Qwest is required to provide under the
Telecommunications Act of 1996 (the “Act™). So, for example, the discount applied
both to McLeod’s purchase of unbundled network elements (“UNEs”) under the Act
as well as to its payments for switched access, wholesale long distance and tariffed
retail services (including private line transport services). The discount applied to all
purchases made by McLeod both within Qwest’s 14-state ILEC territory and outside
of that region. The discount was available to McLeod if it met minimum purchase

volume commitments to Qwest.
Q. Upon what was your conclusion based?

A. My conclusion is based on my review of documents provided by Qwest and
McLeod; their written responses to information requests from the Department; the
interviews I conducted on behalf of the Department; the depositions of Ms.
McKenney, Ms. Deutmeyer and Mr. Fisher; affidavits signed by Ms. Deutmeyer and

Mr. Fisher recounting the details of the discount agreement, and my participation in
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the hearings regarding this agreement in Minnesota. My conclusion is also based on

my own business experience, detailed above.

Q. Has your conclusion changed based on your subsequent experience or

your most recent review of the material you collected during your

investigation?
A. No.
Q. Is there a single document that explains the discount?

A. Yes. Exhibit Deanhardt -35 to my testimony, discussed in more detail below,
defines the level of discount Qwest agreed to provide McLeod and the purchase
requirements McLeod had to meet to get those discounts. Exhibit 3 to the Affidavit
of Blake Fisher, which is included as part of Exhibit Deanhardt -9 to my testimony, is
substantively identical to Exhibit Deanhardt -35 and was confirmed by Mr. Fisher as

containing the terms of the oral discount agreement.

Q. Please explain the context in which Qwest and McLeod entered into the

discount agreement.

A. Based on my interviews and the documents produced by Qwest and McLeod,

it became clear that two things happened in 2000 to precipitate this agreement.

The first was that it became certain that ILECs were required to provide
CLECs with access to some UNEs, including local switching, in a combined form.

One combination of UNEs which included the local loop and local switching was
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referred to as “UNE-P” or “UNE—Platform.” Before UNE-P came along, McLeod’s
relationship with U S WEST / Qwest was primarily that of a reseller. That is, McLeod
purchased services from U S WEST / Qwest and resold them to McLeod’s customers.
Most of the services resold by McLeod were CENTREX services. McLeod
recognized, however, that it could reduce its costs (and thereby increase net revenues)
by immediately converting its resold lines to UNE-P lines and later moving as much

traffic as possible off of U S WEST’s network altogether.

The second thing to happen was that Qwest purchased and merged with U S
WEST, and the newly merged Qwest made overtures to McLeod that it wanted to
establish a better business relationship with McLeod and treat it more like a customer
than a competitor.® So McLeod and Qwest entered into negotiations in the late
summer / early fall of 2000 to create a new business relationship that would be
beneficial to both. The new Qwest, according to its representatives, wanted to keep
and even increase McLeod’s traffic on its network. McLeod, on the other hand,

wanted to reduce costs and increase service quality.

The leading persons involved in these negotiations from Qwest were Greg
Casey, Executive Vice President for Wholesale Markets at the time; Audrey
McKenney, then Sr. Vice President of Wholesale Markets; and Arturro Ibarra, then

Director of Business Development. (See Exhibit Deanhardt -9, Fisher Affidavit, 9 4).

> In 2004, the FCC eliminated the obligation for ILECs to provide access to
unbundled switching — and thus to UNE-P. But in 2000 the obligation was real, and
ILECs and CLECs were still trying to figure out how to implement it.
® See Exhibit Deanhardt -72 to my testimony, which is a true copy of an e-mail
produced by McLeod to the Department.
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From McLeod, the lead negotiators were Blake Fisher, then the Group Vice
President and Chief Planning and Development Officer; Jim Balvanz, McLeod’s
Vice President of Finance at the time; and Stacey Stewart, then Vice President of

ILEC Relations. (See Exhibit Deanhardt -9, Fisher Affidavit,  5).

The negotiations resulted in six written agreements that the parties entered
into on October 26, 2000. The key component of those agreements was the creation
of a new product called UNE Star (or UNE-M when purchased by McLeod). The
UNE Star product was a flat-rated UNE platform product that, in essence, converted
McLeod resold CENTREX lines directly to UNE-P. One of the six agreements
McLeod and Qwest entered into on October 26 was the Eighth Amendment to their
interconnection agreement, which publicly disclosed some of the terms and

conditions for the UNE Star product.

Two of the other written agreements were the purchase agreements between
McLeod and Qwest that I discuss in more detail later in my testimony. Another of the
six agreements was the document identified as McLeod Agreement II in the
Department’s complaint in the 197 Docket in Minnesota. The final two agreements
were billing settlement agreements that moved substantial sums of money back and

forth between McLeod and Qwest.

In addition to the six written agreements, Qwest and McLeod also entered into
two oral agreements. The first was the discount agreement at issue in this proceeding

and was tied to McLeod’s purchase agreement with Qwest. The second was

Deanhardt, Di-21
AT&T Communications of
The Mountain States, Inc.



10

11

12

13

14

15

16

17

18

19

20

21

22

McLeod’s agreement not to participate in proceedings considering Qwest’s Section

271 applications.
Q. What did Mr. Fisher explain to you about the discount agreement?

A. According to Mr. Fisher, McLeod approached U S WEST before its merger
with Qwest about converting McLeod’s resold lines to UNE-P. At that point, the
parties began negotiations to create a new product that would leave McLeod’s
customers on the same physical telephone lines they already had but give McLeod the
benefit of better pricing across U S WEST’s region. The parties, however, did not

agree on acceptable pricing before the merger.

Mr. Fisher explained that, once the merger happened, Qwest indicated that it
wanted to improve its relationship with McLeod as a customer. McLeod and the new
Qwest subsequently restarted their conversations about converting McLeod’s resold
CENTREX lines into UNE-Platform lines and, as I described earlier reached an

agreement on implementation and pricing for a UNE-P product called UNE Star.

According to Mr. Fisher, however, McLeod was not satisfied that the pricing
was low enough for McLeod to keep its traffic on Qwest’s network (as compared to
installing its own switches and going off-network). Qwest and McLeod therefore
negotiated an additional discount agreement whereby McLeod committed to
purchasing specified volumes of Qwest products under a take-or-pay agreement, and
Qwest agreed to provide McLeod with discounts if McLeod exceeded its take-or-pay
commitments. A true copy of the McLeod take-or-pay agreement is attached as

Exhibit Deanhardt -11.
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I documented everything Mr. Fisher told me in his affidavit, attached as part

of Exhibit Deanhardt -9.
Q. What is a take-or-pay agreement?

A. It is an agreement that Company A (in this case, McLeod) will purchase a
specified quantity of goods and/or services from Company B (in this case, Qwest)
over a specified period of time. If Company A does not meet its purchase
commitment, then Company A pays Company B the difference between the
commitment amount and the amount actually purchased by Company A. Thus,
Company A will either “take” the goods or “pay” the difference. Take-or-pay
agreements are used by sellers to secure a revenue stream / commitment. Buyers
typically enter into them because they are getting something in return — generally a
discount as compared to purchasing the same amount of goods and services without

the commitment.
Q. What were the terms of the discount agreement?

A. Qwest agreed to provide MclLeod with discounts of either 6.5%, 8.0% or
10.0% on all purchases made by McLeod from Qwest. The amount of the discount
was determined by the aggregate dollar amount of purchases made by McLeod from
Qwest within a given year. The table below shows, generally, how the discount

worked. All dollar amounts are in millions.
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October 2000 through 2002 2003
December 2001

Aggregate | Percentage | Aggregate | Percentage | Aggregate | Percentage

Purchases Discount Purchases Discount Purchases Discount
$178 - 6.5% $199 - 8.0% $199 - 8.0%
$188m $230m $250m
$189 - 8.0%
$199m

>$199m 10.0% >$230m 10.0% > $250m 10.0%

Mr. Fisher attested to the parameters of the discount reflected in the table
above in paragraph 19 of his affidavit. These terms are also found in the document
attached as Exhibit 3 to his affidavit, which is part of the document attached as
Exhibit Deanhardt -9 to this testimony. As Mr. Fisher explained, the discount applied
to all telecommunications products and services purchased by McLeod from Qwest
inside and outside of Qwest’s 14-state ILEC territory. See Exhibit Deanhardt -9,
34:24 — 35:12; see also Exhibit 1 to the Deutme;yer Affidavit (Exhibit Deanhardt -10)

and Exhibits Deanhardt -12 through Deanhardt -16 (discussed in more detail below).

Q. Why was the discount agreement not in writing?

A. When I interviewed him, Mr. Fisher said that he had asked Greg Casey and
Audrey McKenney from Qwest to put the discount agreement in writing, but they
would not do so. Mr. Fisher confirmed this under oath in his deposition (Exhibit
Deanhardt -9) at page 58 line 6 through page 59 line 9.

Q. Why wouid Ms. McKenney and Mr. Casey not put the agreement in

writing?
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A. According to Mr. Fisher, they were concerned that other CLECs might feel
entitled to the same discount if the agreement were written and made public. Mr.

Fisher also confirmed this in his deposition at page 59 lines 10 - 24.

Q. Did Qwest propose an alternative to putting the agreement in writing?

A. Yes. Mr. Fisher expressed concern over the enforceability of the oral
agreement for the discount. Qwest suggested that it would enter into its own take-or-
pay agreement to purchases products from McLeod. According to Mr. Fisher’s
affidavit, the amount of the Qwest take-or-pay commitment was calculated by
applying the 8% discount factor contained in the oral agreement to a projected
amount of purchases by McLeod from Qwest. A true copy of the Qwest take-or-pay

agreement provided to the Department by Qwest is attached as Exhibit Deanhardt -

17.

Q. After October 2000, did Qwest honor the oral discount agreement?

A. Yes, it did. As Ms. Deutmeyer’s affidavit explains, Qwest made payments to
McLeod for what Qwest called the “Preferred Vendor Plan” for October 2000
through September 2001. According to Ms. Deutmeyer’s affidavit, Qwest calculated
the amount of the payment by applying the 10% discount factors to all purchases
made by McLeod from Qwest during the relevant time period. One of the
spreadsheets Qwest used to calculate the discount amount is attached as Exhibit 1 to
Ms. Deutmeyer’s affidavit. As Ms. Deutmeyer’s affidavit indicates, Qwest created
this spreadsheet. Qwest confirmed this in its 2002 response to Department data

request DOC 209, which is attached as Exhibit Deanhardt -18 to my testimony.
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I should also point out that there was another set of regular payments made by
Qwest to McLeod in addition to those related to the discount agreement. These
additional payments refunded to McLeod the difference between the amount it
actually paid Qwest for UNE-Star and the amount it was supposed to pay under the
Eighth Amendment to its interconnection agreement. These separate payments were
necessary because Qwest’s billing system was not able to bill McLeod the correct
amount for UNE-Star. I refer to them in this testimony only because I will later
distinguish the evidence of those payments from the evidence of the discount

payments.

Q. Does the spreadsheet attached to Ms. Deutmeyer’s affidavit contain any
other information to indicate Qwest’s understanding that it was

providing McLeod with a discount?

A. Yes. The spreadsheet is in Excel format, which I am familiar with and have
used on many occasions. The file name and the worksheet name are printed in the
bottom right-hand corner of each printed page of the Exhibit. Here, the file name is
“vendor credit Q2 (2).x1s” and the worksheet page is titled “M01 10% refund.” In
addition, the heading on the “Resale” chart reads “M01 10% True-Up Calculation”,
and the first column on nearly every chart is titled either “10%” or “Sum of 10%.”
Many other documents I reviewed demonstrated that “M01” was Qwest’s way of

referring to McLeod.

Q. Did you confirm that the numbers on this spreadsheet were calculated by

applying the 10% discount to McLeod’s purchases?
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A. Yes. Qwest confirmed this in its responses to a series of requests for
admissions I drafted for the Department in 2002. Qwest was asked to confirm that the
numbers associated with Minnesota were calculated by applying the 10% factor to the
amount Qwest billed McLeod for the product or service indicated on the spreadsheet
during the month indicated on the spreadsheet. In each case, Qwest admitted that the
number was calculated in the way I just described. Qwest’s responses to those
requests for admissions, numbered DOC 257 — 292, are attached as Exhibit

Deanhardt -19 to my testimony.

Q. Are there any other documents that confirm your conclusions and the

statements in Ms. Deutmeyer’s affidavit regarding this spreadsheet?

A. Yes. Attached as Exhibit Deanhardt -12 to my testimony is a true copy of a
spreadsheet titled McLeodUSA Monthly Summary that Qwest produced to the
Department in response to DOC 210. That request asked Qwest to produce all of
Anthony Washington’s files regarding McLeod. At the time, Mr. Washington worked
for Ms. McKenney and was one of two persons that Ms. Deutmeyer dealt with
primarily when obtaining McLeod’s discount payment from Qwest. In 2002, I
compared each of the figures found in the “Current Charges” column of the
spreadsheet to the amounts in the “Resale” chart on Exhibit 1 to Ms. Deutmeyer’s
affidavit and found that the numbers in the “Resale” chart are 10% of the numbers in
the “Current Charges” column for October 2000 through March 2001, rounded off to

the nearest dollar.
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Q. Did you find any other spreadsheets similar to the one attached to Ms.

Deutmeyer’s affidavit?

A. Yes. Attached as Exhibit Deanhardt -13 to my testimony is a true copy of the
spreadsheet I found that calculates the discount for October 2000 through March
2001. Attached as Exhibit Deanhardt -14 is a true copy of the spreadsheet calculating
the discount for April 2001 through June 2001. Attached as Exhibit Deanhardt -15 is
a true copy of the spreadsheet calculating the discount for July 2001 through
September 2001. Attached as Exhibit Deanhardt -16 is a true copy of the spreadsheet
calculating the discount for October 2001 through December 2001. Qwest produced
all of these documents to the Department in response to requests either for the
specific spreadsheet or for Anthony Washington’s or Arturro Ibarra’s files related to
McLeod. Mr. Ibarra also worked for Ms. McKenney and was Mr. Washington’s

direct supervisor.
Q. Were these files originally sent by Qwest to McLeod?

A. Yes. As Ms. Deutmeyer’s affidavit indicates, Qwest sent these files to
McLeod as part of the process of finalizing the discount payment to McLeod. In
addition, I was able to tie Exhibits Deanhardt -14 through Deanhardt -16 to
transmittal e-mails produced by Qwest that show those files being delivered to

McLeod.

Q. Did Qwest pay the amounts indicated on these spreadsheets to McLeod?

A. It did for all the discounts due through September 2001. As Ms. Deutmeyer’s

affidavit indicates, she would compare the amount on the spreadsheet she received
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from Qwest to her own calculation of the discount amount owed and, if the numbers
were close, she would create and send an invoice to Qwest for the amount indicated
on the spreadsheets. The invoices for October 2000 through March 2001, April 2001
through June 2001 and July 2001 through September 2001 are attached to her
affidavit as Exhibit 2. Qwest paid each of these invoices as evidenced by the wire

transfer confirmations attached as Exhibits 3 — 5 to Ms. Deutmeyer’s affidavit.

Q. Did you uncover records from Qwest indicating that they made these

payments?

A. Yes. Qwest admitted to making the wire transfers referred to by Ms.
Deutmeyer’s affidavit in its responses to Department data requests DOC 171, 173 and
175, all of which are attached as Exhibit Deanhardt -20 to my testimony. In addition,
Attached as Exhibit Deanhardt -21 to my testimony are three Vendor Payment
Authorizations used by Qwest to authorize the payments to McLeod in response to
invoices sent by McLeod to Qwest. Qwest produced these documents to the
Department in its supplemental response to Department data request DOC No. 2220
in MPUC Docket No. P-421/CI-01-1371. Ms. McKenney confirmed her signature on
the first two documents in Exhibit Deanhardt -21 during her deposition on June 11,

2002.

Q. Is there anything else about these records about which the Court should

take note?

A. Yes. In the “Business Purpose” section of the authorization for the $10.77

million payment for October 2000 through March 2001 — which was signed by
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Audrey McKenney — someone at Qwest wrote “Refund per Vendor Agreement.”

This was authorization serial no. 501126547.
Q. What about the discount payments after September 2001?

A. E-mails produced by Qwest show that Qwest provided McLeod with Exhibit
Deanhardt -16 calculating the amount due for the fourth quarter of 2001 (that is,
October through December 2001) in March 2002. As Ms. Deutmeyer’s affidavit
explains, her calculation of the amount due for that quarter differed from Qwest’s. As
a result, McLeod and Qwest exchanged several e-mails trying to reconcile the
differences to come up with a final amount that was due. They were still working on
that task when the Department began making inquiries about the discount agreement.
Subsequently, at an April 30, 2002 meeting, Qwest put the payment of the fourth
quaﬁer discount on hold for what Mr. Ibarra referred to as “undisclosed reasons” in

an e-mail attached as Exhibit 6 to Ms. Deutmeyer’s affidavit (Exhibit Deanhardt -10).

I was unable to ever confirm what those “undisclosed reasons” were, although
there are indications in notes that Qwest provided that Stephen Davis had become
involved in handling this matter for Qwest.” At the time, Mr. Davis was Qwest’s
Senior Vice President of Public Policy and Law, which suggests that Qwest
recognized in the beginning of 2002 that continued payment of the discount had
become a regulatory concern. To my knowledge, Qwest never made another discount

payment to McLeod after the Department began its investigation.

7 See pages 13 and 14 of Exhibit Deanhardt -68 to this testimony.
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Q. What other evidence demonstrates that Qwest agreed to provide this
discount to McLeod?
A. There are three categories of documents that further evidence the discount

agreement. The first category is documents showing how the agreement was
negotiated. The second is documents from Qwest’s files where Qwest refers to the
discount. The third category is post-agreement documents from McLeod that refer to

the discount.

Q. Please describe the documents from the negotiation of the agreement that

show the existence of the discount.

A. These are the negotiation documents that I found, discussed in chronological
order (to the extent possible): Exhibit Deanhardt -22 to my testimony is a set of
documents created by Qwest that were stapled together when produced to the
Department in 2002. The dated documents in the Exhibit show that they were created
in the early stages of Qwest’s discussions with McLeod in July and August 2000.
Most of these documents show Qwest’s consideration of the financial impacts to it of

McLeod staying on a resale platform as compared to McLeod converting to UNE-P.

The 15th page in the Exhibit, dated August 28, 2000, compares the two
options from what Qwest positions as McLeod’s perspective. According to the
banner, the document was created by or for “Worldwide Wholesale Markets” for

Qwest. It is titled “McLeod Resale/UNE-P Pricing Proposal.”

In this document, Option 1 for McLeod, the option to “Remain on Resale

Platform”, shows Qwest was already considering “Pricing points reductions to
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TOTAL RESALE Billing” of between 10% and 20%. It also notes that the reductions
would only be implemented if McLeod hit revenue targets for the time periods
reflected for each discount, and that “Price reductions to be flowed back to McLeod
as wire-transfer or quarterly or semi-annual basis based on actual billing for prior

period.”

The discounts finally agreed to by Qwest ended up being substantially lower,
but they also ended up applying to all products and services, not just resale. But the
significant point is that these two concepts from this very early document were

incorporated into the final agreement.

Exhibit Deanhardt -23 to my testimony is a true copy of a letter from Mr.
Fisher to Mr. Casey dated August 15, 2000. In the “Overview of Proposed Deal
Structure” in this letter, Mr. Fisher included the following bullet point: “Revenue

commitment for a period of 24 or 36 months with percentage discount breaks above

minimums.”

Exhibit 2 to Mr. Fisher’s affidavit (part of Exhibit Deanhardt -9 to my
testimony) is a true copy of a September 19, 2000 term sheet that, according to Mr.
Fisher, the parties created together. Attached as Exhibit Deanhardt -24 to my
testimony is another copy of the same document that came from Ms. McKenney’s
files. Item number 6 reads: “Based on the proposed commitment by M, within 5
business days, Q will propose volume and term discounts based on quarterly revenue

targets, to be paid back to M by Q on a quarterly basis.”
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Exhibit Deanhardt -25 to my testimony contains three different documents
that Qwest created during the negotiations (and produced to the Department in 2002
stapled together). The first is a presentation titled “McLeodUSA Discussion 9/29/00”
and says that it was prepared by Freddie Pennington at Qwest. On the second page of
the document, titled “Overview,” there is a bullet point for the McLeod UNE
Platform that contains a sub-point for “Additional Resale Revenue discount” of 12%
in year 1, 14% in year and 16% in year 3. Another sub-point is “Out of Region
Revenue discount TBD.” The fourth page of the presentation touts “deeper discounts
for long-term relationship,” and the fifth page shows financial calculations that

included the proposed discount.

The second document in Exhibit Deanhardt -25 is an e-mail from Ms.
Pennington to Ms. McKenney and Mr. Ibarra attaching a second presentation. This
presentation is titled “McLeodUSA Meeting Discuss New Resale Pricing Plan” and
subtitled “Resale Revenue Commitment Incentive Plan.” The overview on page two
begins with “Incentive discount plan for Resale finished services (1FR, 1FB,
Centrex)” and goes into further detail on how the discount would work. The fifth
page of the presentation also touts “deeper discounts for long-term relationship,”
while the sixth page contains financials that show a five-year commitment proposal

with discounts to increase over every year as revenue increases for Qwest.

The final document in Exhibit Deanhardt -25 is another PowerPoint
presentation attached to an e-mail sent to Ms. McKenney and Mr. Ibarra on
September 18, 2000. This presentation contains a “Revenue Volume Term
Commitment Unbundled Network Element Regional Year Plan.” A handwritten note
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on the second copy of the presentation reads “Global Volume Discount” in what

Qwest has admitted is Ms. McKenney’s handwriting.®

Attached as Exhibit Deanhardt -27 is a true copy of an e-mail that James
Balvanz at McLeod sent to Audrey McKenney on October 18, 2000 with McLeod’s
proposal for the discount. The McLeod proposal was based on quarterly revenues and

contained finer gradations of discounts ranging from 5% to 20%.

Exhibit Deanhardt -28 is a true copy of an October 20, 2000 e-mail from Mr.
Ibarra at Qwest to Mr. Balvanz at McLeod attaching a file called “SummaryOfOffer
10 _20_00.x1s.” The third page of the attached spreadsheet file is a worksheet titled
“DiscountSmmryForM01” in the bottom right hand corner. The tables on that
worksheet are labeled “McLeod Growth & Discount Scenarios” and show Qwest’s

proposals for discount levels based on revenue generated by McLeod for Qwest.

Later that day, Mr. Ibarra sent Mr. Balvanz a second e-mail attaching a
revised version of the “SummaryOfOffer 10 20 00.x1s” file. The subject of the e-
mail was “Revised Summary.” The e-mail says among other things “2. I added a
not[e] on the “McLeod Growth & Discount” page to note that the discount will not
exceed 10%.” A true copy of the e-mail is attached as Exhibit Deanhardt -29. The

hardcopy produced to the Department in 2002 did not contain the attached file.

Exhibit Deanhardt -30 to my testimony is what appears to be McLeod’s
counterproposal to the October 20, 2000 offer just described. Item number four says,

“The discount schedule will be as previously offered by McLeodUSA except that it

8 See Qwest’s response to Department data request DOC 343, attached as Exhibit
Deanhardt -26.
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will be capped at 15%. In addition, the discount will begin 4th Quarter, 2000. It is our
expectation that the discount schedule as well as certain other items will be reviewed

on an annual basis.”

Exhibit Deanhardt -31 to my testimony is another group of documents that
were stapled together when Qwest produced them to the Department. Based on the
dates that appear on most of the documents, they were created between October 17

and 20, 2000.

The first 17 pages of Exhibit Deanhardt -31 show different pricing scenarios
Qwest considered for the UNE Star product. Pages 18 — 20, 22, 31, 33, 37, 39 and 40
show Qwest’s consideration of different potential discount rates in various documents
titled “McLeod Growth and Discount Scenarios.” Pages 26 and 29 are copies of the
“McLeod Growth and Discount Scenario” worksheet that contains the “Discount will
not exceed 10% in any year” language referred to in Exhibit Deanhardt -29. The
following legend appears in the bottom right-hand corner of pages 26 and 29:
“SmmryOfOffer 10 20 00 DiscountSmmryForM01.” Page 30 is another version of

the same document, printed later in the day.

Page 38 of Exhibit Deanhardt -31 is another version of the “McLeod Growth
and Discount Scenarios” document. This one, however, contains charts identified as
the “gCasey Proposal.” In my review of the documents and investigation into this

matter, the only person to whom that reference could apply is Greg Casey.

The final document in Exhibit Deanhardt -3.1 is titled “McLeod Growth and

Discount Scenarios — Saturday, 10/21/00, 12:10 p.m. Counter Proposal.” It contains a
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three-tiered proposal with discounts running between 8% and 10%, although the

breakpoints are not the same as in the final agreement between Qwest and McLeod.

Exhibit Deanhardt -32 to my testimony is another e-mail from Mr. Ibarra to
Mr. Balvanz. This one is dated October 21, 2000 and contains the subject line “Qwest
Counterproposal.” The counterproposal attached to the e-mail sets out a three-tiered

range of discounts for McLeod based on the revenue it generates for Qwest.

Exhibit Deanhardt -33 to my testimony is yet another e-mail from Mr. Ibarra
dated October 21, 2000. The subject of this one is “Counter Proposal.” The e-mail
header shows it was sent at 12:38 p.m. to Mr. Fisher, Mr. Balvanz and Randy Rings, a
McLeod attorney. It contains a two-tiered discount proposal that differs slightly from

the one attached as Exhibit Deanhardt -32.

Exhibit 3 to Mr. Fisher’s affidavit is a true copy of an October 21, 2000 e-mail
sent to him by Ms. McKenney with an attachment that laid out what became Qwest’s
final discount counterproposal to McLeod. It contains a three-tier discount structure

tied to the amount of revenue generated by McLeod for Qwest.

At roughly the same time Qwest and Mcl.eod were trading the proposals and
counterproposals described above, Qwest was working internally to determine what
its counterproposals should be. Attached as Exhibit Deanhardt -34 to my testimony is
a group of documents showing Qwest’s internal deliberations over the amount of the
discount to provide McLeod. Qwest produced these documents stapled together. The

first document in the exhibit is an e-mail showing that the documents following it are
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“the business case associated with the McLeod negotiations.” The e-mail is dated

October 21, 2000.

The business case compares the results of various revenue projections under
the “New UNE-P” (UNE-Star) against projections for McLeod purchases of regulated
UNE-P products. The spreadsheets for “New UNE-P” show “Vendor Plan” as a
COGS or “Cost of Goods Sold” for providing the new UNE-P to McLeod. The
second and third spreadsheets show the amount of the Vendor Plan COGS equals
10% of the revenue for the year in which it appears, rounded to the nearest million.

The Regulated UNE-P plan has no Vendor Plan COGS.
Q. Are you familiar with the acronym COGS?

A. Yes. I have a businessperson’s understanding of financial statements and
business case analyses. In addition, when I was working to start up Epidemic
Networks I created the financial plan that was part of the business plan. Based on that
experience, I understand that COGS means the cost of goods sold — the costs directly

associated with producing goods for sale.
Q. What else did you find in Exhibit Deanhardt -34?

A. The seventh page of Exhibit Deanhardt -34 is a handwritten note from Audrey
McKenney to Greg Casey. It appears to be the coversheet for a fax Ms. McKenney
sent to Mr. Casey who, at the time, was her direct supervisor. Ms. McKenney wrote
that “Attached is the proposed internal McLeod Summary that Arturro, Dan, Freddie
& I put together. — I could not go to 12% for YR 2001 or any 4 Q’00 discount. (We’d

end up with negative revenues year to year).” (Emphasis in document).
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Another note from Ms. McKenney appéars on the tenth page of Exhibit
Deanhardt -34. Here, she again writes to Mr. Casey, “Pls call me on McLeod. Their
“take or pay” level & Discount plan were unacceptable to us. Attached is their
proposal and our counter!” (Emphasis in document.)’ The next document behind this
note is a “Qwest Counterproposal” that proposes discounts for 2001 through 2003
that range from 6.5% to 10% depending on the revenue generated by McLeod for

Qwest.

The next three documents in Exhibit Deanhardt -34 are worksheets from a file
named “mcleodunedealsummary” that was printed on September 21, 2000. Page 3 of
the file again shows the proposed discount schedule and, under the heading “Key
Settlement Poirﬁs”, says “Structure: - Mutual “Take or Pay” correlated to growth -

Required growth levels must be met before discounts apply.”

The next document in Exhibit Deanhardt -34 is another copy of the “Qwest
Counterproposal” that is attached as Exhibit 3 to Mr. Fisher’s affidavit (Exhibit
Deanhardt -9). Handwriting in the top right hand corner of the document that appears
to be Ms. McKenney’s says “final Saturday 2:47 p.m.” This is the same document
that Ms. McKenney sent to Mr. Fisher at 2:46 p.m. on October 21, as demonstrated

by Exhibit 3 to Mr. Fisher’s affidavit.

The next three pages of documents in Exhibit Deanhardt -34 are labeled

“Resale/UNE Settlement Impacts Summary McLeod.” The footer indicates that the

? Qwest admitted in its responses to Department data requests DOC 338 and 340,
attached as Exhibit Deanhardt -74, that the handwriting on the seventh and tenth
pages of Exhibit Deanhardt -34 is Ms. McKenney’s.
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file was created at 4:07 p.m. on October 21. These three pages analyze the impact of
the overall deal agreed to by McLeod and Qwest, including the flat rate UNE-M
pricing and the overall discount given by Qwest to McLeod. The third page addresses
the “Mutual Preferred Vendor Plan” and shows the application of the discount to
revenues generated by McLeod. Under “Structure” there is a bullet point for
“Required growth levels must be met before discounts apply.” In addition, a box in
the financial calculations shows the final take-or-pay commitments that appear in the
McLeod take-or-pay agreement (Exhibit Deanhardt-11), attributing them to “per

Casey & Fisher.”

Q. What other negotiation documents did you find that led you to conclude

that Qwest agreed to provide McLeod with this discount?

A. Exhibit Deanhardt -35 to this testimony is an October 22, 2000 document
titled “Qwest Counterproposal” that contains the tiered discount structure to which
Qwest and McLeod finally agreed. I determined this by comparing it to paragraphs
19, 26-27 and Exhibit 3 to Mr. Fisher’s affidavit (Exhibit Deanhardt -9) and the
discount contained on several post-agreement documents I discuss later in my

testimony.

Exhibit Deanhardt -36 is a set of undated, handwritten notes that appear from
their content to have been written during the negotiation of the October agreements.
The second page of the notes start with the underlined heading “Discount Structure.”
Number 2 under that heading says “All products contribute (Globals). $1m => 10%

overall commitment By product mix.” At the bottom of the page are notes for “Key
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points w/ Joe (1) Bus to Bus (anchor client) (2) Bus. Important to Q.” Qwest
admitted in response to Department requests DOC 332 and 334 that the handwriting
on these notes is that of Ms. McKenney and that the “Joe” to whom they refer is Joe

Nacchio, Qwest’s CEO when the notes were taken. True copies of those responses are

attached as Exhibit Deanhardt -37.

Finally, Exhibit Deanhardt -38 is a true copy of an undated e-mail and a
document Qwest produced to the Department on July 23, 2002. The document
appears to be an early draft of the various agreements that the parties entered into on
October 26, 2000, all combined into one agreement by Randy Rings at McLeod. This
document is fashioned as “Interconnection Agreement Amendment Terms” and
contains at paragraph 1.3 — 1.3.5 the same business escalation procedures that appear

in what was identified in the 197 Docket as McLeod Agreement II.

The following note appears at paragraph 1.8.2: “Jim — this is intended to
address the price squeeze concern we have raised. Attachment 1.8.2 will be the rates
and discount.” Then, at paragraph 3.2, the following appears in reference to Qwest’s
commitment to supply McLeod with products: “I need help from some biz folks to do
these attachments, but the concept is the same as suggested in your note. Consider
whether the discount on the total can be in a side letter.” Ultimately, the various
agreements in this draft — including the discount agreement — were broken apart and

entered into as separate agreements on October 26, 2000.

Q. Where were these negotiation documents located?
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A. The two documents attached to Mr. Fisher’s affidavit were produced to the
Department by McLeod. Exhibit Deanhardt -38 came from Stephen Davis’ files,
according to Qwest. Otherwise, the documents all came from Ms. McKenney’s files
and were produced by Qwest in 2002 response to Department information request

DOC 212 for Ms. McKenney’s files related to McLeod.
Q. What did you conclude from reading these documents?

A. I have negotiated many different business and legal agreements, both inside
and outside the telecom industry. The documents I reviewed are consistent with the
kind of documents I would expect to find for any heavily negotiated agreement.
Based on the documents I reviewed, I concluded that, between July and October
2000, Qwest and McLeod entered into substantial negotiations over the scope of a
discount that would apply to all purchases made by McLeod from Qwest once
McLeod reached negotiated minimum revenue commitments. These negotiations
were part of those that resulted in the series of written agreements and the oral

discount agreement that Qwest and McLeod entered into on October 26, 2000.

Q. What documents did you find from your second category — documents

from Qwest’s files created after the agreement that refer to the discount?

A. The first document is an October 31, 2000 document Qwest apparently
creafed to internally explain the complete deal it had struck with McLeod. A true
copy is attached as Exhibit Deanhardt -39 to my testimony. The document consists of
six pages of spreadsheets. The first is titled “Resale/UNE Settlement Impacts

Summary McLeod.” It shows revenue projections based on whether McLeod hits
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“High” or “Low” revenue targets and shows the “Vendor Plan — High” as a COGS.
The numbers in the “Vendor Plan — High” row are calculated by multiplying high
revenues by 10% and rounding to the nearest million. The “Low” revenue projections
do not have a “Vendor Plan” correlation because the numbers are too low for Qwest

to apply the discount. This is consistent with the deal that Qwest and McLeod struck.

The “Mutual Preferred Vendor Plan” also appears on page 3 of the
presentation. Except for the title, page 3 is the same document that Qwest originally
called the “Qwest Counterproposal” on October 22, 2000. You can see this by
comparing this document to Exhibit Deanhardt -35. Other pages in this set of
spreadsheets also refer to amounts associated with the “Vendor Plan,” which can

always be calculated by multiplying revenues by 10%.

I also found a set of handwritten notes that is undated but appears from its
content to have been taken in a meeting held shortly after Qwest agreed to provide the
purchase volume discount to McLeod. The notes, attached as Exhibit Deanhardt -40
to my testimony, address the “Implementation Plan with McLeod.”'® The second
page contains the following notations: “(5) Reconciliation process 10% vendor
payment,” and “Discount 10% off top.” Qwest admitted in its response to DOC 345,

attached as Exhibit Deanhardt -41 that Ms. McKenney wrote these notes.

In addition, two sets of Qwest accounting documents that show Qwest

understood both the McLeod and Eschelon agreements to be discounts. Exhibit

1% Qwest and McLeod agreed in another undisclosed agreement, dated October 26,
2000 and referred to in the 197 Docket as McLeod Agreement II, to create an
implementation plan.
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Deanhardt -42 is a true copy of a printout of a file named “UNE DEAL

REFUNDS xlIs.” The ninth page of Exhibit Deanhardt -42 is an April 3, 2001 memo
from Mr. Ibarra to Suzy Francis that reads “This is to reduce UNE-Star revenues for
10% discount that will be issued to Eschelon and McLeod should they meet they’re
[sic] revenue/volume commitments per the UNE-Star contract.” That same note
appears on a March 5, 2001 memo to Ms. Francis from Mr. Ibarra that is the 12th

page of Exhibit Deanhardt -42."

The same April and March memoranda are also part of Exhibit Deanhardt -43,
which is a true copy of the printout of “UNE DEAL REFUNDS 2.xIs.” They appear
as the 22nd and 25th pages of Exhibit Deanhardt -43 and differ only in that the dollar
amounts missing from the April 3 printout in Exhibit Deanhardt -42 appear in the

printout attached as Exhibit Deanhardt -43.

Another accounting spreadsheet produced by Qwest is attached as Exhibit
Deanhardt -44. This sheet is undated, but appears to have been created in March
2001. The file name is “M01 UNE M details.xls.” The following legend appears at
the top of the spreadsheet: “THIS SHEET WAS USED TO CALC MO01 10%
DISCOUNT THROUGH MARCH.” (Capitalization in original). As I previously

noted, “M01” is McLeod.

' As I discussed earlier in my testimony, Qwest also made payments to McLeod
equal to the difference between the resale price McLeod paid for UNE-Star and the
UNE-Star contract price. The documents in Exhibit Deanhardt -42 to which I refer in
the text clearly do not relate to those true-up payments, however, because accruals for
the true-up payments are addressed in separate memos included in Exhibit Deanhardt
-42 that follow the ones to which I refer.
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Exhibit Deanhardt-45 to my testimony is a true copy of an e-mail sent
internally within Qwest containing the agenda for a meeting between Qwest and
McLeod scheduled to take place on May 1, 2001.-A handwritten note attached to the
agenda says, “We have an agreement that they get add’l 10% off of billing by Q.”
This document comes from Ms. McKenney’s files, and Qwest admitted that the

handwriting is hers in its response to Department data request DOC 336, attached as

Exhibit Deanhardt-46.

Exhibit Deanhardt-47 to my testimony is a May 25, 2001 e-mail from Stacey
Stewart at McLeod to Ms. McKenney and others at Qwest. The e-mail contains an
attachment of “the issue list we discussed yesterday.” The third item on the issue list
is the “Mutual Preferred Vendor Plan.” Under the heading “Description,” Mr. Stewart
writes “As part of our UNE-M agreement, McLeodUSA is eligible for a customer
specific quarterly override of 10% based on total expenditures with Qwest for the

applicable quarter.”

Attached as Exhibit Deanhardt-48 are several e-mails exchanged between Ms.
Deutmeyer at McLeod and Mr. Washington at Qwest addressing when Qwest will
make its Preferred Vendor Plan payment for the third quarter of 2001. These e-mails
are significant because both Qwest and McLeod refer to the plan payments as a
discount. Thus, in a November 27, 2001 e-mail, Ms. Deutmeyer writes to Mr.
Washington “I figured out the $5.6 credit and you are right that was 2nd quarters
preferred vendor discount. I am still researching the Sept. #’s. Do you know when
you will have the 3rd quarter preferred vendor discount calculated?” Following up on
November 30, Ms. Deutmeyer writes “Can you also tell me when you will have info
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pulled together for the preferred vendor discount?” Mr. Washington replies on

December 3: “as for the vendor discount we want to get this done before the end of

the month — we’ll see.”

I also found an e-mail exchange in which Mr. Fisher writes to Ms. McKenney
that “Our people have not received information concerning the third quarter payment
of the preferred vendor discount. Could you please check on the status?” Ms.
McKenney responds on December 14, 2001 as follows: “will do — I am not sure if it
got caught up in a new wire transfer process that Robin, our CFO implemented.” A

true copy of this e-mail exchange is attached as Exhibit Deanhardt-49.

The remaining documents in this category come primarily from two sets of
related negotiations between Qwest and McLeod that took place in the spring and

summer of 2001.

The first set of negotiations grew out of an e-mail exchange between Mr.
Fisher and Mr. Casey on April 25, 2001. A true copy of those e-mails is attached as
Exhibit Deanhardt-50 to my testimony. In his initial e-mail to Mr. Casey, Mr. Fisher
proposes that a meeting be scheduled to outline a new deal. One of the points Mr.

Fisher suggests for discussion in the new deal is to “Revisit our override discount.”

Two of the issues that Mr. Fisher’s e-mail also addressed were rates for DSL
and Voice Messaging Services (VMS). On April 25, 2001, Freddie Pennington at
Qwest sent Ms. McKenney an e-mail with a file named “VMS DSL
Chronology.doc.” A true copy of that e-mail and its attachment are attached as

Exhibit Deanhardt-51 to my testimony. Under the date 2/16/2001, the chronology
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states: “Lowest rates available are ... 1FB UNE-STAR (10% discount applied all

states).”

The negotiations that began thereafter centered on a term sheet and other
documents that McLeod sent to Qwest on May 21, 2001. A true copy of the e-mail
and the proposal created by McLeod is attached as Exhibit Deanhardt-52. The
“Proposed Term Sheet” contains item 3, which reads: “In recognition of the
preceding, McLeodUSA will provide to Qwest an increased commitment off revenue
and term which includes an additional discount tier.” The next attachment to the e-
mail is the proposed “additional discount tier” which shows a higher level of discount
and an additional year being added to the agreement Qwest and McLeod struck in
October. On that document, the Tier 1-3 rows for the 2001 — 2003 columns accurately

reflect the discount deal Qwest and McLeod actually entered into in October.

Exhibit Deanhardt-53 to my testimony is a true copy of another copy of
Exhibit Deanhardt-52, but without the transmittal e-mail. This exhibit, however,
contains handwritten notes made by Audrey McKenney.'? Beside item 3 on the Term
Sheet, Ms. McKenney wrote “give a counter proposal.” The second page of the
exhibit is the new discount proposal by McLeod. Beside the Tier 3 row, Ms.
McKenney wrote, “Today’s contract” with arrows pointing to proposed Tier 4 that
say, “New level given M&As.” Again, the Tier 3 row to which Ms. McKenney refers
accurately reflects the discount deal Qwest and McLeod actually entered into in

October 2000.

12 See Qwest’s response to Department request DOC 349, attached as Exhibit
Deanhardt -54.
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Qwest and McLeod met to discuss McLeod’s new proposal on May 31, 2001.
Exhibit Deanhardt-55 is a June 2, 2001 e-mail that Stacey Stewart of McLeod sent to
Ms. McKenney and Mr. Casey, among others, summarizing the discussions. Item on

the initial e-mail is “Qwest to provide a response to McLeod’s tiered discount sheet

by 6/11.”

Arturo Ibarra at Qwest responded to Mr. Stewart’s e-mail on June 13. A true
copy of the response is attached as Exhibit Deanhardt-56. In paragraph 9 of the e-
mail, Mr. Ibarra responds to the tiered discount sheet by saying, “On the tiered
discount (Item #3), based on the documentation on our 10/22/00 weekend proposals
we understood that both parties had agreed to negotiate final rates based on market
conditions and for the integration of Split Rock and other acquisitions. If you would
like a copy of this document, let me know and I will fax it to you.” Mr. Ibarra goes on
to discuss how Qwest was already accounting for companies merged into McLeod

when it calculated the “Preferred Vendor Plan.”

The document to which Mr. Ibarra refers to in Exhibit Deanhardt-56 is the
October 22, 2000 Qwest Counter Proposal attached as Exhibit Deanhardt-35. Qwest

confirmed this in its response to Department request DOC 320, which is attached as

Exhibit Deanhardt-57.

The language from Exhibit Deanhardt-35 to which Mr. Ibarra refers in Exhibit
Deanhardt-56 is located within the 3-Tier discount proposal that was accepted by

MclLeod. It says “The above level is an interim default level. Both Parties agree to
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negotiate final rates based on market conditions on an annual basis and for the

integration of Split Rock / other acquisitions.”

The second set of new negotiations related to McLeod’s desire to reduce the
price of ISDN/PRI lines it purchased from Qwest. Gary Dupler, at the time a Vice
President of Network Planning at McLeod, and Jim Shearburn, a Vice President of
Sales for Qwest’s Central Region, are the two individuals who appear to have done

most of the negotiating on this issue.

In the course of these negotiations, Qwest prepared a letter to Mr. Dupler
setting out its proposed new ISDN/PRI pricing, which would reduce McLeod’s cost

to $667 per circuit resulting in approximately $1.27 million per month in savings to

McLeod.

On June 11, 2001 Mr. Shearburn sent Ms. McKenney and several other people
at Qwest an e-mail regarding the drafting of that letter. The e-mail asks “Has the 10%
across the board discount been negated by the reference that ﬁo additional discounts
apply? Are we still required to discount this price component by an additional 10% in
a monthly rebate per the B2B deal?” A true copy of the e-mail is attached as Exhibit

Deanhardt-58.

Later that same day, Mr. Shearburn sent the Qwest proposal to Mr. Dupler. A
true copy of the transmittal e-mail, with the proposal letter, is attached as Exhibit
Deanhardt-59 to my testimony. Page three of the proposal letter says the following
under “Approved Rates”: “4) Please note ‘NO’ Additional Reseller Discounts Apply

to the $667 price. The rate for McLeod’s ISDN/PRI services stated in this contract
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does not apply to any other discounts and specifically, that the 10% Business to

Business reduction does not apply to the services addressed in this Contract.”

The June 11 proposal letter subsequently went through further revisions at
Qwest (even though it had already been sent to McLeod). On June 13, 2001, Mr.
Shearburn sent an e-mail to Ms. McKenney stating “As to the discount issue. What is
not clear to OMR or product is that this 10% across the board applies to all products. I
asked that the ‘carve out’ language be inserted in order to set the expectation that this
is the best and final price, candidly I do not think we need to go any lower, he is
pretty happy with this, I think.” A true copy of this e-mail is attached as Exhibit

Deanhardt-60.

Then, on June 18, Mr. Shearburn writes in another e-mail addressing the
ISDN/PRI proposal to McLeod: “Audrey needs to come up with alternate language
dealing with the 10% B2B deal. We should not use the language we have in the 1
proposal, too specific. We either use the alternate language, or reprice all components
at a rate 10% higher, and remove the paragraph entirely.” A true copy of this e-mail is

attached as Exhibit Deanhardt-61.

Q. What did you conclude from these documents?

A. Based on my experience conducting business negotiations in a variety of
settings and working with Qwest / U S WEST when I was employed by Covad, these
documents are consistent with negotiation, deal evaluation and daily business

communications. These documents indicate that Qwest understood that it had agreed
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to give McLeod a 10% discount on all purchases and that Qwest considered how to

account for that fact when negotiating new deals with McLeod.

I also noted that Qwest never responded to any of the communications from
McLeod about the discount by stating that the discount did not exist. I would

certainly expect to see that kind of disclaimer if Qwest had not agreed to the discount.

Q. Did Qwest and McLeod enter into any new agreements based on the
follow on negotiations you just discussed?
A. Not any of which I am aware.

Q. Where did you find these documents?

A. Qwest produced Exhibit Deanhardt-39 in response to the Department’s
request for all of Arturro Ibarra’s files related to McLeod. It produced Exhibits
Deanhardt-42 and Deanhardt-43 in response to the Department’s request for all of
Anthony Washington’s files related to McLeod. Qwest produced Exhibit Deanhardt-
48 in response to Department request DOC 188, which asked Qwest to produce all e-
mails exchanged between Anthony Washington and Lori Deutmeyer. It produced
Exhibit Deanhardt-57 in response to Department request DOC 320. The remainder of
these documents came from Ms. McKenney’s files, and Qwest produced them in its
response to Department request DOC 212, which asked for Ms. McKenney’s files

related to McLeod.

Q. Please describe the documents from your third category — those created

by McLeod after Qwest agreed to provide it with the discount.
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A. The first is the document that is Exhibit 4 to Mr. Fisher’s affidavit (Exhibit
Deanhardt-9). This is a printout of a March 1, 2001 e-mail from Mr. Dupler to Mr.
Balvanz in McLeod. Mr. Dupler asks Mr. Balvanz a series of questions about the
discount agreement after opening his e-mail by saying “As I understand it there is a
6-10% additional discount on the prices we péy for all qwest services.” Mr. Fisher’s
affidavit confirms the accuracy of Mr. Balvanz’s handwritten responses to Mr.
Dupler’s questions. Those responses include Mr. Balvanz setting out the conditions
under which the discount applies. Those conditions are consistent with the October

22,2000 “Qwest Counterproposal” that is attached as Exhibit Deanhardt-35.

The second document is a March 28, 2001 e-mail that Mr. Fisher sent to
Stephen Gray, McLeod’s President. Mr. Fisher’s e-mail sets out “the beginning of a
concept of a term sheet with Qwest on the next possible business deal.” Item number
six is “M gets revised discount plan (probably in a form of amended take or pay).” A

true copy of this e-mail is attached as Exhibit Deanhardt-62.

Finally, the third document is a May 18, 2001 draft version of the term sheet
that ultimately went to Qwest on May 21, 2001 (Exhibit Deanhardt-52). Item 11
states “In recognition of the proceeding, McLeodUSA will provide to Qwest an
increased commitment in revenue and term.” Handwritten notes on the side say
“Extend one yr, 180 take or pay for 2% more discount.” A true copy of this document

is attached as Exhibit Deanhardt-63 to my testimony.

McLeod produced all three of these documents to the Department in its

response to Department Information Request No. 1224 in 2002.
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Q. What did you conclude from these documents?

A. Again, these are the kinds of documents created in the course of conducting
business and preparing for business negotiations with a significant vendor. The
documents show that McLeod was operating under the belief that it had a discount

from Qwest on all of its purchases
Q. Has Qwest made any effort to try to explain this discount?

A. My understanding is that, to date, Qwest continues to claim that it did not
enter into a discount agreement with McLeod — that its only agreements with

McLeod are the written agreements, including the Qwest take-or-pay agreement.
Q. How does Qwest explain the Preferred Vendor Plan payments?

A. In 2002 responses to Department discovery requests on that question Qwest
claimed that the three payments were for “a calculated shortfall in purchases made by
Qwest from McLeod and associated with” Qwest’s written take-or-pay agreement to
purchase products and services from McLeod (Exhibit Deanhardt-17). Qwest’s

responses in this regard are attached as Exhibit Deanhardt-64 to my testimony.
Q. Is this explanation consistent with the results of your investigation?

A. No. To begin with, Mr. Fisher, Mr. Conn and Mr. Stewart all confirmed that
the oral discount agreement existed. In addition, Ms. Deutmeyer confirmed that
Qwest made payments under the oral agreement, the amounts of which were

calculated by applying 10% to the amount billed by Qwest to McLeod.
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Moreover, as discussed throughout most of my testimony, I found a large
number of documents showing that both Qwest and McLeod understood that Qwest

had agreed to provide McLeod with a purchase volume discount.

Just as importantly, Qwest has acknowledged in discovery responses that it
made additional payments to McLeod during 2001 for the telecommunications
services it actually purchased from McLeod. These payments were separate from
those made by Qwest to McLeod under the Preferred Vendor Plan / discount
agreement. Exhibit Deanhardt-65 to my testimony is a true copy of a spreadsheet
created by Qwest showing payments of $5,504,690 made by Qwest to McLeod for
usage and private line services in 2001. The spreadsheets behind the summary page
show the dates and check numbers for the various checks sent by Qwest to McLeod
for these purchases.”® In its response to DOC 358 attached as Exhibit Deanhardt-67,
Qwest admitted that the summary sheet at the beginning of Exhibit Deanhardt-65

shows payments actually made by Qwest to McLeod.

The purchases reflected on Exhibit Deanhardt-65 are the types of purchases
that would be covered by the Qwest take-or-pay agreement attached as Exhibit
Deanhardt-17. If Qwest’s explanation for the Preferred Vendor Plan payments were
correct, then I would have expected to see the payments Qwest made calculated by

subtracting the total actually spent by Qwest from the amounts owed under the take-

"% On July 22, 2002 Qwest produced a supplemental response to DOC that included a
spreadsheet in the same format as Exhibit Deanhardt-65 showing payments made by
Qwest to McLeod for October through December 2000. A true copy of the document
produced by Qwest is attached as Exhibit Deanhardt-66.
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or-pay agreement. [ did not see any documents reflecting that kind of calculation in

any of the documents produced by Qwest to the Department in 2002.

To the contrary, the spreadsheets Qwest used to calculate the Preferred
Vendor Plan payments (See Exhibits Deanhardt-13 through Deanhardt-16) show that
the payments were actually calculated by applying a 10% factor to revenues
generated in various categories including “Resale”, “Collocation” and “Unbundled
Loops.” In 2002, Qwest did not purchase those kinds of services from McLeod, but

McLeod did purchase those services from Qwest.

In fact, as I discussed previously, Qwest has admitted that the amount of the
Preferred Vendor Plan payments were calculated by multiplying the amounts Qwest
billed to McLeod by 10%. That calculation is consistent with the discount agreement
confirmed by Mr. Fisher and described in the many documents I have discussed. It is
completely inconsistent with the claim in Exhibit Deanhardt-64 that Qwest was

calculating a shortfall in purchases it was supposed to make from McLeod.

Q. Are there any other documents that led you to conclude that Qwest’s

explanation is not accurate?

A. Yes. As I already discussed, Qwest created several business case documents
that it used internally to evaluate various aspects of the McLeod deal as it negotiated
with McLeod in the fall of 2000 (Exhibit Deanhardt-34). In those documents, Qwest
referred to the Vendor Plan as a COGS, or cost of providing goods to McLeod. The
Vendor Plan COGS for each year substantially exceed the take or pay amount set out

in Exhibit Deanhardt-17, the Qwest take-or-pay agreement. In 2001, for example, the
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written agreement called for a $15.84 million take or pay commitment by Qwest. The
Vendor Payment COGS for the second and third spreadsheet for the same time period
was $20 million. In 2002, the numbers were $18.32 million for the take-or-pay and
$25 million for the spreadsheet COGS, and in 2003 the numbers were $19.92 million
and $29 million, respectively. If Qwest were only obligated to meet its take-or-pay
commitment, then the maximum it should have projected as a cost of providing goods

to McLeod would have been the full value of the commitment for the given year.
Q. Did you find any documents supporting Qwest’s explanation?

A. I found only three Qwest documents (out of approximately eight boxes of
documents produced by Qwest) that were consistent with Qwest’s explanation. Two
of them, however, were created only after the Department began investigating the
discount agreement. The third was created by a person not involved in the
negotiations and reflects a lack of understanding about the deal. All three documents

are attached as Exhibit Deanhardt-68 to my testimony.

The first document is an e-mail and spreadsheet sent by Mr. Ibarra to Anne
Richardson and Ms. McKenney on May 31, 2002. The spreadsheet, titled “McLeod
Vendor Plan Summary” seems to compare the sum of the Preferred Vendor Plan
payments and Qwest’s actual purchases from McLeod to the amount that would have
been due under the Qwest take-or-pay contract (Exhibit Deanhardt-17), finding an

overpayment of $12 million.

The second document is a set of handwritten notes from the April 30, 2002

meeting between McLeod and Qwest. The seventh page of the notes contains the
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following “Will Q be making 4Q payment? In legal today. Will resolve in face-to-
face mtg. $5m pymt in June 01 included 4Q2000 & s/n/h/been. Offset amount issue &
substantially overpaid in error. McLeod booked this in 4Q. Randy had conversation

with Steve Davis on this.”

The third document — and the only one created before the Department began
its investigation into the McLeod discount agreement — is a January 16, 2002 e-mail
from Steve Hansen at Qwest to Robin Szeglia, Qwest’s CFO at the time, attempting
to explain the request for the $5.9 million Preferred Vendor Plan payment to McLeod.
Mr. Hansen refers to the payment as “a result of a take or pay commitment.” Mr.
Hansen, however, goes on to say that “We enlisted there [sic] support on regulatory,
legal, 271 and other matters of consulting for a $48M take or payment commitment

over the same period. ... We have a similar deal with Eschelon.”

Q. Did you consider these documents before you reached the conclusions

about which you have testified?

A. Yes, I did. They did not change those conclusions, though. Both Mr. Ibarra’s
spreadsheet and the April 30, 2002 meeting notes were created only after the
Department had filed its complaint in the 197 Docket and propounded substantial
discovery requests to McLeod and Qwest designed to determine whether they had a
discount agreement. Thus they may have been created in response to the
Department’s ongoing investigation of Qwest’s unfilled agreements. All the day-to-
day business documents created before then, on the other hand, consistently reflect

the companies’ joint understanding that the discount agreement existed.
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I similarly gave less consideration to Mr. Hansen’s e-mail because it is
factually inconsistent with Qwest’s own description of its agreements with McLeod.
Mr. Hansen, who was not involved in the negotiation or execution of the October
2000 agreements, describes the Preferred Vendor Plan payment as if Qwest had
entered into the same “consulting” agreement with McLeod that Qwest claims it did
with Eschelon. That is not correct, and Qwest never produced to the Department any
agreement with McLeod that suggested there was a consulting arrangement similar to

the one Qwest claims in Eschelon Agreement.

Q. Did you find any other documents suggesting Qwest’s explanation may be

correct?

A. The evening before Ms. Deutmeyer’s deposition, McLeod produced a
document, attached as Exhibit Deanhardt-69, entitled “Summary of Qwest agreement
package.” That document states that “Under a highly confidential agreement, we also
received a revenue / purchase commitment from Qwest based on the following.” The
document goes on to lay out commitments that correspond with Exhibit

DEANHARDT-35, the Qwest Counterproposal of October 22, 2000.

Q. Did you consider this document before you reached the conclusions about

which you testified here?

A. Yes. Again, however, it doesn’t change my conclusions. Ms. Deutmeyer
explained at her deposition that this document was given to her by Joe Terfler. It does
not appear that Mr. Terfler was involved in the negotiation of the October 2000

agreements. Also, the “purchase commitment” described in the document is not
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consistent with the Qwest take-or-pay commitment set out in Exhibit Deanhardt-17,

but it is consistent with the discount agreement set out in Exhibit Deanhardt-35.

Moreover, Qwest has asserted on numerous occasions that it has no oral
agreements with McLeod, suggesting that Exhibit Deanhardt-69 is not referring to a
modified oral version of Exhibit Deanhardt-17. It would also be an odd “purchase
commitment” since Qwest’s commitment to McLeod is potentially unlimited and
fluctuates based on McLeod’s expenditures with Qwest. An agreement of that type
would not be good business practice for Qwest because it commits Qwest to
purchases for which it has no forecasted need. Therefore, this document reinforces the
conclusion (also supported by Mr. Fisher’s deposition), that the take-or-pay

commitment by Qwest was intended to mask the discount agreement.'*

Q. If Qwest’s explanation of its payments is correct, would that change your
conclusion that the Preferred Vendor Plan payments were actually

discount payments?

A. Possibly, but not necessarily. The mere fact that Qwest made take-or-pay
payments would not resolve the question of whether those payments were a disguised
discount. Here, for example, we know that Qwest only spent $5.5 million with

McLeod in 2001. Qwest’s take-or-pay commitment, however, was $15.84 million —

14 1 should also note that Qwest produced, on July 24, 2002, a new document it said
came from Audrey McKenney’s files that appears to be a draft agreement from
October 23, 2000 — the day after Qwest and McLeod reached the discount agreement.
A true copy of the document is attached as Exhibit Deanhardt-70. Attachment 3.2 to
the document is a draft purchase commitment that mirrors the description in Exhibit
Deanhardt-69. The parties never entered into this written agreement, however, further
suggesting that Mr. Terfler’s description of the discount as a “purchase commitment”
is not accurate.
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or almost three times Qwest’s actual expenditures. Those numbers are too far apart to

be simply a miscalculation by Qwest of its need to purchase products and services

from McLeod.

Moreover, Qwest never provided the Department with any documents
showing its projections of what it might buy from McLeod in response to the
Department’s requests for such documents. I would expect to see those kinds of
projections from a company as a matter of course before it commits to a take-or-pay
contract. Based on the lack of documents and the enormous real-life difference
between Qwest’s actual expenditures and the commitment amount, I would conclude
(absent additional evidence) that Qwest’s commitment was a sham intended to

disguise a discount to McLeod.

In fact, Mr. Fisher confirmed in both my interview of him and his deposition
that Qwest and McLeod created the take-or-pay commitment only to insure that
McLeod would at ]least receive a portion of the discount agreed to by Qwest. See

Exhibit Deanhardt-9, 34:17 — 39:5 and Fisher Affidavit, 9 21-23.

Q. If the Qwest take-or-pay agreement was a legitimate agreement for Qwest
to buy needed goods and services from McLeod , would that change your

conclusion regarding the existence of the oral discount agreement?

A. No. There are simply too many documents created by both McLeod and
Qwest referring to the discount for it not to exist. There is simply no way to explain

all of these discount references absent a discount. Moreover, Qwest did actually
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purchase needed services from Qwest, as reflected on Exhibit Deanhardt-65. It simply

paid for those services separately from the discount payments it made to McLeod.

Q. Assuming that you are correct about this agreement, why did Qwest give

McLeod this discount?

A. The documents suggest two reasons. First, as Mr. Fisher explains, the new
Qwest wanted to keep McLeod’s traffic on Qwest’s network, thereby insuring a
revenue stream for assets that might otherwise go unused. Without the discount,
McLeod would have proceeded with its plans to move as much traffic off of Qwest"s
network as possible as quickly as possible. Many of the documents discussed earlier

in my testimony contain references to this reason.

Second, Qwest’s acquiescence to the October 2000 agreements, including the
discount agreement, was expressly contingent on McLeod’s oral agreement not to
oppose Qwest’s Section 271 application. One of the most important things Qwest
could do to improve and grow its business was to obtain the authority to provide
interLATA services again in the areas where Qwest had to stop providing such
services after the merger. The importance of McLeod’s agreement on this point was
noted in the September 19, 2000 term sheet attached as Exhibit 2 to Mr. Fisher’s
affidavit. The Section 271 agreement is also discussed in several other exhibits to my

testimony, including the documents reflecting Qwest’s internal consideration of the

deal with McLeod.

C. OTHER FACTORS
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Q. Did Qwest and Eschelon take any action with respect to the Eschelon

Agreement in response to the Department’s investigation?

A. Yes. On March 1, 2002 — just two weeks after the Department filed its
complaint in the 197 Docket — Qwest and Eschelon entered into a “Settlement
Agreement” terminating nearly all of the undisclosed agreements between them,
including the take-or-pay agreement and the Eschelon Agreement containing the

discount agreement. A copy of the agreement is attached as Exhibit Deanhardt-71.

In exchange for agreeing to terminate these agreements, Eschelon received a
payment, in the form of a credit against amounts it owed Qwest, for $7,912,000.00.
Given that Eschelon had only earned a $2.54 million discount on ten months of
purchases between November 2000 and August 2001, this $7.9 million immediate
payment seems like quite a benefit to Eschelon in exchange for foregoing future

potential discounts.

Q. Did Qwest and McLeod also terminate the Mcl.eod agreement before it

expired on its own terms?

A. No. Even in its responses to AT&T’s data requests in this docket, Qwest still
denies that the MclLeod discount agreement ever existed. It would be impossible for

Qwest to terminate an agreement that it says never existed.

Q. Are there any other factors that this Commission should be aware of that
led you to conclude that Qwest agreed to provide the discounts you

described to both Eschelon and McLeod?
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. The McLeod discount agreement and the Eschelon discount agreement
were negotiated and entered into by Qwest concurrently, in October, 2000.
The McLeod oral discount agreement was reached the weekend of October
22,2000, and the written agreements were signed on October 26, 2000. The
Eschelon discount agreement was reached on October 21, 2000 and the
documents reflecting it were signed on November 15, 2000.

. In both cases, the parties entered into a series of interrelated
agreements, including take-or-pay agreements with purchase volume
commitments.

. In both cases, one of the interrelated agreements was filed as an
interconnection agreement amendment that gave the CLEC access to UNE-
Star. The two UNE-Star amendments are substantially similar to each other in
form and content.

. In both cases, one of the agreements extracted from the CLEC was an
agreement not to participate in the consideration of Qwest’s various Section
271 applications.

. The same person at Qwest — Audrey McKenney — was intricately
involved in the negotiation of both the Eschelon agreement and the McLeod

agreement.
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. In both cases, Qwest has attempted to hide the discount behind a sham
agreement to prevent other CLECs from taking advantage of it.
In short, there are simply too many similarities for this to constitute a mere
coincidence in the real business world.
Q. What did the Minnesota and Arizona commissions conclude about the

McLeod oral discount agreement?

A. In its 197 Docket, the MPUC affirmed the findings of its ALJ that the
McLeod oral discount agreement existed and constituted an interconnection
agreement. Specifically, the MPUC found that the McLeod Agreement existed and
discounts were paid and that Qwest’s testimony to the contrary was not credible.
Minn. ALJ 197 Order, 9 320-21, 338. As noted above, the ACC similarly found that
“[t]he evidence shows that the [Qwest] agreements with Eschelon for consulting
services and with McLeod for purchases which Qwest claims were not subject to
Section 252 requirements, were shams designed to hide the true nature of the
agreements. In the matter of Qwest’s Compliance with Section 252(e) of the
Telecommunications Act of 1996, Opinion and Order (Decision No. 66949), at 38

(Apr. 30, 2004).

III. THE FAILURE TO DISCLOSE THE DISCOUNT AGREEMENTS
Q. Did Qwest have any obligation to file or otherwise make the terms and
conditions of the Eschelon and McLeod discount agreements available to

AT&T and other carriers?
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A. Yes. When Qwest entered into and tried to conceal its agreements with
Eschelon and McLeod, Qwest had a statutory obligation under 47 U.S.C. § 252(e) to
disclose and file with this and other state commissions the terms and conditions of
any agreement for interconnection or access to unbundled network elements,

including specifically rates. Discounts, of course, are a part of calculating any final

rate.

Q. What are the practical effects of Qwest concealing the discount

agreements?

A. By concealing the discount agreements, Qwest prevented AT&T and other
companies from taking advantage of the “most favored nations” clauses in its
interconnection agreements with Qwest to obtain the same discount. Thus, the legal
and contractual obligation to disclose the discount agreements had a practical

business purpose as well.

As discussed below, AT&T had “most favored nations” (or MFN) clauses in
its agreements with Qwest. These MFN clauses required Qwest to make available to
AT&T the same terms and conditions that Qwest made available to other carriers.
The only way to check Qwest’s compliance with that provision is either by Qwest
notifying AT&T of the agreements or, more commonly, through review of publicly
disclosed agreements. By concealing the Eschelon and McLeod discount agreements,
Qwest intentionally deprived AT&T of the ability to take advantage of the same

discount.

Q. Should Qwest have filed the Eschelon and McLeod Agreements in Idaho?
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A. Yes. There is no doubt that agreements that affect rates for interconnection

and unbundled network elements must be filed with state commissions. By this

failure and the lack of any other notice to AT&T, Qwest prevented AT&T from

obtaining the same discounts as Eschelon and McLeod.

IV.  AT&T INTERCONNECTION AGREEMENTS
Q. What is AT&T Communications of the Mountain States, Inc.?
'A.  The Idaho CLEC affiliate of AT&T, Inc.

Q. Do you know whether it had an interconnection agreement with Qwest in
Idaho at the time Qwest entered into the Eschelon and McLeod deals?

A. Yes, it did.

Q. Have you reviewed AT&T’s interconnection agreement with Qwest in
Idaho?

A. Yes.

Q. Do the agreements contain “most favored nation” type clauses?

A. Yes. It can be found in Section 2.1 of the main body of the agreement, which

contains the “Terms and Conditions.” A true copy of the main body of the AT&T

interconnection agreement is attached as Exhibit Deanhardt-75. Section 2.1 provides

that:

Most Favored Nation Terms and Treatment

Until such time as there is a final court determination
interpreting Section 252(i) of the Act, U S WEST shall make
available to AT&T the terms and conditions of any other
agreement for interconnection, unbundled Network Elements
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and resale services approved by the Commission under Section
252 of the Act, in that agreement’s entirety. After there is a
final court determination interpreting Section 252(i) of the Act,
the Parties agree to revise this Section 2.1 to reflect such
interpretation.

Q. What is the purpose of an MFN clause?

A. In general, MFN clauses guarantee one party (Party A) to an agreement that
no other entity doing business with the second party (Party B) will get a better deal
that the first party (Party A). If a third party (Party C) does get better terms, then the

first party is allowed to also incorporate the better terms into its own agreement.

In this case, the purpose of the MFN clauses at issue was to permit AT&T to
opt into agreements Qwest had with other carriers that might be beneficial to AT&T.
Here, the MFN clause would have allowed AT&T to opt into the Eschelon and
McLeod discount agreements such that AT&T could have received the same
discounts. AT&T’s other witness here indicates that AT&T would have taken
advantage of those discounts, which 1s not surprising given the substantial amount of

money that AT&T could have saved.

Q. Are there any other provisions of AT&T’s interconnection agreement

that affect AT&T’s ability to opt into the Eschelon and McLeod discount

agreements?

A. Yes. Section B of the part of the agreement labeled “Scope of Agreement”

states:
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In the performance of their obligations under this Agreement,
the Parties shall act in good faith and consistently with the
intent of the Act. Where notice, approval or similar action by a
Party is permitted or required by any provision of this
Agreement (including, without limitation, the obligation of the
parties to further negotiate the resolution of new or open issues
under this Agreement) such action shall not be unreasonably
delayed, withheld or conditioned.

This language imposes two obligations on Qwest that, had Qwest lived up to
them, would have given AT&T the opportunity to take advantage of the Eschelon and
McLeod discounts. The first is the obligation to “act in good faith and consistently
with the intent of the Act.” There is no doubt that a primary intent of the act was that
ILECs (like Qwest) not discriminate against CLECS (like AT&T) by offering

favorable terms to some, but not others. Had Qwest followed this principle, it would

have made the discount agreements available to AT&T.

Second, in a situation where notice is required — for example, to effect the
requirement that Qwest “shall” make available to AT&T the terms of other
interconnection agreements — then Qwest must provide such notice without

unreasonable delay or conditions.

Instead of living up to these two obligations, Qwest actively concealed the

existence of the discount agreements.

Agreement Section 24.1 contains more language that required Qwest to make
the discount agreements available to AT&T. It reads: “Each Party shall comply with
all applicable federal, state and local laws, rules and regulations applicable to its
performance under this Agreement.” As I previously discussed, federal laws and

regulations in 2000 and 2001 required Qwest (a) to disclose the terms of the discount
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agreements by filing those terms with this Commission, and (b) to make the discount
agreements available to AT&T. Again, instead of following the contract, Qwest
actively concealed the discount agreements and prevented AT&T from being able to

take advantage of them.

Q: Does this conclude your direct testimony?

A: Yes, it does.
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Participated in inbound and outbound service and license agreement negotiation and drafting.
Integrated Covad’s litigation department with its business and regulatory goals.

e Managed legal support for labor and employment issues, including legal issues surrounding a
national reduction in force (resulting in no claims being filed against the company).

e Managed customer relationships that had escalated to potential litigation threats.

e Directed all of the company’s litigation matters, including antitrust and IP litigation, using
both internal resources and outside counsel and achieving successful results in a wide variety
of matters.
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Deanhardt Consulting _ San Francisco, CA
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e Provided business and legal services to clients including AT&T, the Minnesota Department of
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Epidemic Networks Santa Barbara, CA
President & General Counsel, member of Board of Directors

¢ Managed a start-up peer-to-peer software company financed by the Santa Barbara Technology
Incubator, first as COO/GC and later as President/GC and a member of the Board of
Directors.

s  Transformed Epidemic Networks from a consumer Internet company with no revenue model
into a business software company with a Fortune 500 pilot customer and three-year plan to
profitability.

Wrote the business, marketing and financial plans.
Prepared and delivered business plan presentation for potential A-round investors.
¢  Recruited executive team including VP of Engineering and VP of Marketing.



¢ Managed software development team located in Santa Barbara and New Zealand.

1999- 2000 Covad Communications Company Santa Clara, CA
Senior Counsel

s  Led the cross-functional team that designed a new method for deploying DSL broadband
services that opened the residential market to Covad, leading to wholesale relationships with
major Internet service providers and profitability for Covad’s DSL products.

* Negotiated and drafted agreements with incumbent local exchange carriers that allowed
Covad to provide service across the United States.

Managed Covad’s legal and business relationship with U S WEST (now Qwest).

Developed the company’s legal and regulatory strategy for western United States and
contributed to the development of national legal strategies.

*  Advised Covad on a variety of securities law compliance and human resource legal issues.

¢ Reviewed corporate communications for disclosure issues and compliance with securities
regulations.

¢ Retained and managed outside counsel on regulatory and litigation matters.

1996-1999 Graham & James, LLP (now Squire, Sanders & Dempsey LLP) Palo Alte, CA
Associate

¢ Practiced intellectual property and general commercial litigation.
* Conducted all aspects of litigation and trial preparation for cases including patent

infringement actions, software licensing disputes, copyright infringement actions, and
commercial transaction disputes.

e Advised clients on intellectual property and general business issues.

1993-1996 Brown & Wood, LLP (now Sidley Austin LLP) San Francisco, CA
Associate

e Practiced securities, general commercial and banking litigation.
* Helped prepare a $40 million public financing as part of legal settlement in favor of my client.

1992-1993 Dinkelspiel, Donovan and Reder San Francisco, CA
Associate

¢ Practiced general commercial litigation, securities litigation and telecommunications law.

2/91-5/91 Harvard University Cambridge, MA
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Stephen Jay Gould.
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22n brought against Qwast bezavse Ssehalon was provncmg sarvices through

resale of finishad services insizzd ofprovxcmg servic e through unbundl=g
natwork elemants. Sschelon clams that it had tha right to slezt platform pricas

as of Marzch 1. 2000, while Q\"=s* 1s2gre=s with =schzlon's claim, as deszribed
abovs. )
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dascribed below, 2nd Sszhslon’ s rzl2as= of 2ny cizims
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Eschalen tha ravanus Qwsst blﬂ="' to’IXCs at Qwast's estzsiis shad switzhag
2CC2ss raiss for Eschalon px....arm snd usars for usaas= for tha monih of Cziods:
2000. Qwastwill PEY this c.rnou-: to. __sw_lon within 3'.')_ciays of the dza!z Qwast
raceivas WTN | iniormaticn for Eschelon for all of Octob=r 2000 "For 2ny montk
{or ozriizl r—.ontn) frem Nov:nc r 1, 2000 uatil tu.._ Mechznizaqy orcCass is in
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3. Zschaion shall or ovids t0-Quast consulting =ng NEIWCTrK-relziay
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wholaszlz s 2rvice quzlity for local SXchang2 s=rvica (“Se.’v::es') Thass
Szarvicas will gdcrass numsarous’itams, including lcon culover = d conversicn,
rapair, billing znd other ji= 'S 22re2d upon by the Papiss ‘Ths Serviess may
.ndud= all lines of businsss 2nZ mathods of ioza] Tarest 2ntry usaqg sy =schalen.
Zschzlon agraes to utilize knowizggazhls zn5 experisncasd F2rsonnzlior the —
Sarvices. —'—';-n=lon uaner zgraas to assign, uoon SYSSL, UD to two full timas
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Quarisrly m2astings to bsgin in 2001 and contxn"° arough ths end of 2005. I
-:ansider'atian of Sschelon's 23r22mant to srovics S°rvxc-:-s and for sich ~~gd

272 valuadiz considersiich 5= Sanin this agr2amani, Qwast 2grass {0 oz
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SUBJECT TO RULE OF EVIDENCE 408 W C:D — (5

- 'Conﬁdential Purchase Acreement

This Purchase Agreement ("PA™) is made and entered into by and between Escheicon
Telecom, Inc. and its subsidiaries and affiliates (“Eschelon™) and Qwest Corporation and its
subsidiaries (*Qwest"™) (collectively, the “Panties”) effective on the 1st day of October , 2000.

The Parties have entered in to enter into this PA 1o facilitate and improve their business
and operational activities, agreements and relationships. In consideration of the covenants,
-agreements and promises contained below the Partjes agree to the following:

1. This PA is entered into between the Panjes based on the following conditions, which are
a material part of this agreement: '

1.1 This PA shall be binding on Qwest and Eschelon and each of their respactive
subsidiaries, affiliated corporations, successors and assigns.

1.2 This PA may be amended or altered only by written instrument exscuted by an
authorized representative of both Parties.

1.3 The Parties, intending to be legally bound, have exscuted this PA effective as of
October 1, 2000, in muluiple counterparts, each of which is desmed an onginal, but all of which
shall constitute on= and the sam= instrument.

1.4 Unless terminated as provided in this section, the initial term of this PA is from
October 1, 2000 until December 31, 2005 (“Initial Term™) and this PA shall thereafter
automatically continue until either Party gives at least six (6) months advance written notice of
termination. This is PA can only be terminated during the tarm of the agreement in the event of
a material breach of the terms of this Amendment which remains unresolved and uncompensated
following application of the dispute resolution provisions of this agreement.

1.5 All factual preconditions and duties set forth in this PA ars intendad to be, and are
considered by the Parties to be, reasonably related to, and dependent upon each other.

1.6 If eithrer Party’s performance of this PA or any obligation under this PA is
prevented, restricted or interfered with by causes beyond such Parties’ reasonable control,
including but not limited to acts of God, fire, explosion, vandalism which reasonable precautions
could not protect against, storm or other similar occurrence, any law, order, regulation, direction,
action or request of any unit of federal, state or local govemmen, or of any civil or military
authority, or by national emergenciss, insurrections, riots, wars, strike or work stoppage or
material vendor failures, or cable cuts, then such Party shall bs excused from such performance

pp.

on a day-to-day basis to the extent of such prevention, restriction or interference (a “Force
Majeure™). '

1.7 The Parties agree that they will kesp the substancs of the negotiations and/or
conditions of this PA and the terms or substancs of this PA strictly confidential. The Pamies

further agres that they will not communicate (orally or in wTiting) or in any way disclose the

Qwest

. Exhibit17 =



SUBJECT TO RULE Or EVIDENCE 405

substance of the negotiations and/or conditions of this settlement and the terms or substance of
this PA to any person, judicial or administrative agency or body, businass, entity or association
or anyone else for any reason whatsoever, without the prior express written consent of the other
Party unless compelled to do so by law or unless Eschelon pursues an initial pubiic offening, and
then only to the extent that disclosure by Eschelon is necessary to comiply with the requirements
of the Securities Act of 1933 or the Securities Exchange Act of 1934. In the even: Eschelon
pursues an initial public offering, it will: (1) first notify Qwest of any obligation to disclose
some or all of this PA; (2) provide Qwest with an opportunity to review and comment on
Eschelon’s proposed disclosure of some or all of this PA; and (3) apply for confidential
treatment of the PA. It is expressly agreed that this confidentiality provision is an essential
element of this PA and negotiations, and all matters related to these matters, shall be subjzct to
Rule 408 of the Rules of Evidence, at the federal and state level.

In the event either Party initiates arbitration or liti gation regarding the terms of this -
agreement or has a legal obligation which requires disclosure of the terms and conditions of this
PA, the Party having the obligation shall immediately notify the other Party in writing of the
nature, scope and source of such obligation so as to enable the other Party, at its option, to take
such action as may be legally permissible so as to protect the confidentiality provided in this PA.

1.§  Neither Party will present itself as representing or jointly marketing services with
the other, or market its servicss using the name of the other Party, without the prior written
consent of the other Party. .

_ 1.9 Any claim, controversy or dispute between the Parties in connection with this PA
shall be resolved by private and confidential arbitration conducted by a single arbitrator engaged
in the practice of law under the then current rules of the American Arbitration Association. The
arbitration shall be conducted in Denver, Colorado. Each Party shall have the right to seek from
a court of appropriate jurisdiction equitable or provisional remedies (such as temporary
restraining orders, temporary injunctions and the liks) before arbitration proceedings have been
commenced and an arbitrator has been selected. Once an arbitrator has been selected and the

" arbitration proceedings are continuing, thereafter the sole jurisdiction with respect to equitable or

provisional remedies shall be remanded to the arbitrator. Any arbitrator shall be a retired judge
or an attorney who has been licensed to practice for at least ten (10) vears and is currently
licensed to practice in the state of Colorado. The arbitrator shall be selected by the parties within
fifteen (15) business days after a request for arbitration has been made by one of the Parties
hereto. If the Parties are unable to agre= among themselves, the Parties shall ask for a panel of
arbitrators 1o be selected by the American Arbitration Association. If the parues are unable to
select a sole arbitrator from the pansl supplied by the American Arbitration Association within
ten (10) business days after such submission, the American Arbitration Association shall select
the sole arbitrator. The Federal Arbitration Act, 9 U.S.C. §§ 1-16, not state law, shall govern the
arbitrability of all disputes. The arbitrator shall only have the authority to determine breach of
this Agreement and award appropriate damages, but the arbitrator shall not have the authority to
award punitive damages. The arbitrator’s decision shall be final and binding and may be entered
In any court having jurisdiction thereof. Each party shall bear its own costs and attorneys’ fees
and shall share equally in the fees and expenses of the arbitrator, exczpt that the arbitrator shall
have the discretion to award reasonabls attorneys’ fess and costs in favor of a Party if, in the
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opinion of the arbirtrator, the dispute arose bacause the other Party was not acting in good faith.

.10 This PA shall be interpreted and construed in aczordance with tha laws of the
State of Colorado, and shall not be interpreted in favor or against any Party 10 this Agreement.

1.11  This PA constitutes an agreement betwesn the Parties and can cnly be changad in
a writing or writings executed by both Parties. Each of the Parties forever waives all right to
assert that this agreement was the result of a mistake in law or in fact.

1.12 This PA may be executed in counterparts and by facsimile.

2. In consideration of the agreements and covenants set forth above and ths entire group of
covenants provided in section 3, Eschelon agrees to purchase from Quwest, or one of its affiliates,
during the Initial Term of this PA, at least $150 million worth of telecommunications, enhanced
or information services, network elements, interconnection or collocation services or elements,
capacity, termination or origination services, switching or fiber rights (the “Products™). If
Eschelon fails to meet this purchase commitment, this agreement is terminated and Eschelon will
be required to pay Qwest a $10 million penalty.

2.1 Subject to the provisions of this section 2, from January 1, 2001 to December 31,
2001, Eschelon will purchase, under this agreement or any other agreement bznwesn the parties,
a minimum of S16 million of Products and in the event purchases by Eschelon do not meet this
minimum, Eschelon agrees to make a payment to Qwest, no later than January 15, 2002, in an
amount equal to the difference between actual purchases and the minimum. If tschelon fails to
meet this purchass commitment, this agreement is terminated and Eschelon wili be required to
pay Qwest 2 penalty of S10 million which is the equivalent of 63% of its 2001 annual revenue
commitment to Qwest.

2.2 Subject to the provisions of this section 2, from January 1, 2002 through
December 31, 2002, Eschelon will purchase a minimum of S24 million of Products, and in the
event purchases by Eschelon do not meet this minimum, Escheion agrees to make a payment to
Qwsest, no later than J anuary 15, 2003, in an amount equal to the differencs benween actual
purchases and the minimum. If Eschelon fails to meet this purchase commitment, this agreement
is terminated and Eschelon will be required to pay Qwest a penalty of S10 million which is the
equivalent of 42% of its 2002 znnual revenue commitment 1o Qwest.

2.3 Subject to the provisions of this section 2, from January 1, 2003 through
December 31, 2003, Eschelon will purchase a minimum of S31 million of Products, and in the
event purchases by Eschelon do not mest this minimum, Eschelon agrees 1o make a payment to
Qwest, no later than J anuary 15, 2004, in an amount equal to the differsnce benween actual
purchases and the minimum. If Eschelon fails to meet this purchase commitmant, this agreement
is terminated and Eschelon will be required to pay Qwest a penalty of $10 million which is the
equivalent of 32% of its 2003 annual revenue commitment to Qwest.

2.4 Subject to the provisions of this s=ction 2, from January I, 2004 throuzh
December 31, 2004, Eschelon will purchase a minimum of S37 million of Products, and in the
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event purchases by Eschelon do not meet this minimum, Eschelon agrees to make 2 payment 1o
Qwest, no later than January 15, 2005, in 2n amount equal to the difference betwesn actual
purchases and the minimum. If Eschslon fails to me=t this purchase commitment, this agreemen:;
1s terminated and Eschelon will be required to pay Qwest a penalty of $10 million which is the
equivalent of 27% of its 2004 annual revenue commitment of Qwest.

2.5 Subject to the provisions of this s=ction 2, from January 1, 2005 throuch
December 31, 2005, Eschelon will purchase a minimum of $42 million of Products, and in the
event purchases by Eschelon do not meet this minimum, Eschelon agrees to make a payment to
Qwest, no later than January 13, 2006, in an amount equal to the difference between actual
purchases and the minimum. If Eschelon fails to meet this purchase commitment, this agreement
is terminated and Eschelon will be required to pay Qwest a penalty of S10 million which is the
equivalent of 24% of its 2005 annual revenue commitment to Qwest.

Eschelon’s 2nnual and contract term purchase commitments will be reduced
proportionally in the event Qwest sells any exchanges where it is currently the incumbent local
exchange service provider, but only to the extent that any such sale materially impacts
Eschelon’s purchases from Qwest.

~ Eschelon’s annual and contract term purchase commitments will be adjusted
proportionally and/or appropriately in the event Eschelon acqures, or merges with, or divests to,
another company where such acquisition, merger or divestiture materially changes Eschelon’s
market capitalization, size, markets or other similar measure, as mutually agreed.

26 The Parties will resolve any disputes pursuant to Escalation Procedures to be
developed by the Parties.

3. In consideration of the agresments and covenants set forth above and the entire group of
covenants provided in section 2, all taken as a whole, with such consideration only being
adequate if all such agreements and covenants are made and are enforceable, Qwest agrees to
make the Products available for purchase by Eschelon at such rates and on such terms and
conditions as agreed.

[Remainder of page intentionally blank]
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Eschelon Telecom, Ine. Qwest Corporation
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To: "*Jim Gallegos {Qwest)'* <jhgalle@uswest.com>, "*Judy Tinkham'" <jtinkha@uswest.com>,
"'Audrey McKenney {Qwest)'* <axmcken@uswest.com>, “'Laurie Komeffe,l"‘
<lkornef@uswest.com>, "*Judith Rixe'" <jrixe@uswest.com> L.

ce: "Oxley, J. Jeftery™ <jioxley@eschelon.com> .

Subject: Letter from Richard A. Smith - Subject ta Federal Rule of Evidenc e 408 (Contfidential)

See attached letter from Richard A. Smith on Subject to Federal Rule of
Evidence 408.

<<Qwest Agreement - 11-5-00.docs>
Original copy of the letter will be mailed to you:
Jim Gallegos, Laurie Korneffel and Audrey McKenney (Fedx overnight)

Judy Tinkham and Judy Rixe (U.s. mail)

If you do not receive the original letters, please notify Richard Smith at
(612) 436-6626. :

Thank you.
Lori Wagner . - -
Eschelon Telecom, Inc.

Business No. (612) 436-6492
E-mail: lmwagner®@eschelon.com

l - Qwest Agreement - 11-5-00.doc




November 5, 2000

Mr. Jim Gallegos Ms. Audrey McKenney

Corporate Counsel Vice President — Wholesale Markets F inance
Qwest : Qwest

1801 California Street, Room 3800 . 1801 California Street, Room 2350

Denver, CO 80202 _ : Denver, CO 80202 .

Ms. Judy Tinkham -
Vice President — Wholesale and Diversified Markets
Qwest
200 South 5" Street, Room 2400
Minneapolis, MN 55402

Confidential - Subject to Federal Rule of Evidence 408

1. The volume discount of 10% that we agreed to on Saturday, October 2 1*, has not been explicitly stated
in the purchase agreement.

2. The $13.00 per month per resale line payment that Qwest was to make to Eschelon effective October 1,
2000 if accurate switched access records are not.delivered each month has not been included as we
agreed to oh Saturday, October 21, 2000. Sub 1ssues/questions are provided as follows:

a) Can Qwest provide these records to Eschelon in the industry standard format? Our redline of the
interconnection agreement amendment contemplates that by January 1, 2001, Qwest willbe able to
do this. : :

[ b) Does Eschelon have to provide daily tesale line telephone number data to Qwest given that Qwest
already has this information?

NONPUBLIC DOCUMENT

CONTAINS TRADE SECRET DATA
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c) Would Qwest be willing to bill the interexchange carriers for switched access for resale/UNE-P lines
and remit their payments to Eschelon instead of delivering the raw records? This may be simpler
for both parties.

- Because our interconnection agreements start to expire soon, and because they are becoming dated,
Eschelon requires the ability to continue to negotiate new agreements or to opt into the interconnection
agreements of others. '

. We need to confirm that Qwest will make DSL available to Eschelon at the wholesale discount, contrary
to the language in the interconnection agreement amendment we received. We also need to confirm that
we will be able to provide voice mail to our platform customers. We understand that we will not receive
the wholesale discount for voice mail. !

- Qwest needs to provide a list of features and Qwest’s proposed TELRIC pricing of those features that
are not included in Attachment 3.2 of the proposed Interconnection Agreement Amendment Terms.

- Eschelon will give up regulatory dispute remedies only if we can continue to have al] legal remedies
available to us as agreed to on Saturday, October 21, 2000, Binding arbitration is acceptable as long as
both parties agree.

- The operating agreement/implementation plan is critical to establishing a solid business to business
relationship with Qwest as “good economics” represent only part of a positive relationship. Without an
improved level of service from Qwest — the economics do not matter. To accomplish this — we need to
have a date certain (April 30, 2001) in which we will have an operating agreement/implementation plan
agreed to including any necessary arbitration of issues. If we do not have this agreement, both parties
should revert back to any/all legal remedies or regulatory remedies.

Regarding the last issue noted above (Item #7), we have ongoing concerns about Qwests ability to
improve service levels given the recent analysis completed by our Provisioning team for the period of
October 17, 2000 to November 1,2000. During this time, 42.7% of the migrations/hot cuts completed

by Qwest had customer effecting problems. I understand and appreciate the recent activity and resource

that Qwest has recently put on these issues, but they are not fixed and without a solid
operating/implementation plan agreed to by both parties by April 30, 2001, the only effective
alternative for Eschelon is to retain our regulatory remedies. If this plan is in place, Eschelon will be a
vocal proponent of Qwests Section 271 filings in all your jurisdictions.

The best and most enduring partnerships are those in which both sides help each other. So far we have
concentrated on setting out how Qwest helps Eschelon economically and how Eschelon assists Qwest in
achieving its 271 goals. I think we need to consider how we might help each other become more
productive. Eschelon has a solid provisioning staff. Recently, in the context of preparing for 271,
we’ve been using our best peoples’ efforts to document problems with. Qwest’s wholesale service. What
we would really like to do is use these people to analyze, document, and team with Qwest employees to
Improve our joint provisioning processesi I feel there is an opportunity to partner on process
improvements. If we can develop this /dea, put some teeth into it and incorporate it into our”

Interconnection agreement and/or purchase agreement, we may also have a mechanism that makes it
more difficult for any party to opt into our agreements.
NONPUBLIC DOCUMENT
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Qwest/Richard Smith
November 5, 2000

At our meeting on Thursday, October 12, 2000, in Denver, we agreed to complete negotiations and have
definitive agreements signed by EOD Sunday, October 22, 2000. We did not meet that commitment - woylg
suggest that we set another one for EOD Sunday, November 12, 2000 and make that one, i.e. have definitive
agrecments executed by both parties. Once again, suggest that we sit face to face for one (1) day —believe that
we can drive this to conclusion if we completed that session. Wil call you tomorrow morning to establish

. another negotiating session. ' '

Very truly yours,

Richard A. Smith
President and Chief Operating Officer

Trade Secret Data Ends]
RAS:lw | .
xc: L. Komeffel — Qwest
. Xc: J.Rixe - Qwest
Xc: J. Oxley — Eschelon
Xc: File - Qwest
NONPUBLIC DOCUMENT
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—Original Message— VAT NS
From: Clauson, Karen L. /

Sent: Friday, December 08, 2000 4:35 PM

To: jrixe@uswest.com”, 'Kevin Saville’

Subject: Eschelon implementation Teams/issues

Enclosed is a revised version of the list that you requested of Eschelon’s team members
with their titles and departments. All of the teams have met internally anc are preparing for tneir
first meetings with Qwest. If we find that some issues are not being covered by any team, we
could add teams later. But, this appears to be a good start. It would be great if you could provide
to us, at our meeting at 9am on Dec. 12ih, a list of team members for Qwest's corresponging
teams.

Also, in addition to the titles/departments, | have listed below some of the issues that the
teams may address. While these are just examples, the issues should give you an idea of the
expertise needed for the various teams. With the right people, the teams can reach business
solutions to problems that can then be transiated to an Implementation Plan and, ultimately,

interconnection agreements.
When reading the issues below, a few themes re-occur as to Eschelon’s needs:

Vendor-customer relationship, with Qwest explaining and supporting its products fully.

Better access to more knowledgeable contacts for obtaining information and resolving
issues.

Regutar communication between both companies.

Common sense, practical solutions. .

Streamiined, known, and reliable processes and procedures.

Timeliness and accuracy.

Project management for resolving large or one-time issues.

ISSUES:

Examples of issues that we would anticipate that the teamns (including appropriate subject
matter experts from both companies) address would include, for example:

BILLING (CONNECTIVITY BILLING)

DISCONTINUING CERTAIN BILLING: Our understanding of the agreement is that
Qwest is not going to bill us for recip comp (local termination usage on UNE lines) and
termination liability as of October 1, 2000. Has, or will, Qwest simply turn off the recip comp and
termination liability so that we no longer get bills? This seems like a simple thing that could be
done immediately, even before our first meetings. (For example, Bill Markert has already asked
his group to tum off CABs billing for this usage.) Please confirm if that is your understanding as
well and if this has/will be done.

CREDIT: With respect to the credit back to October 1, does Qwest have a pian as to
how it will do this. !f so, when will this payment show up and in what form? (We hope to receive
it soon and by BAN, etc.). Are there issues we need to discuss about how this will work before
we will see a credit?

SYSTEM & PROCESS CHANGES: The issues raised by Bill Markert in CICMP need to
be resolved. Can the companies address those issues here (or can Qwest do so more quickly in
CICMP)? The change requests are on Qwest's CICMP web site, at
http://www uswest.com/wholesale/cicmbp/changerequest.html, and include:

CR#5043134 Populate all Billmate fields/coiumns

CR#5043176 Better explanations of OCCs on invoices

CR#5043187 Payment history information on invoices




000140

CR#¥5043197 identification of PIC code in Billmate
CR#5043226 UNE invoice detail .
CR#5110474 Provide calculation description of each termination penalty levied
CR# 5043086 Treatment of administrative lines/features/voicemail
CR#5043149 Billmate uniformity
CR#5043233 Continuing changes to rules
CR# 5043204 Rate change notification
CR# 5043162 Calling Plans
CR#5043209 Single billing platform

"~ CR#5043125 Knowledge of bill inquiry staff

SUPPORT: We would like to estaplish a better process for using knowledgeaste
contacts at Qwest. Currently, the billing points of contact do not even have access to, or not
familiar with, Eschelon-specific information (e.g., tariffs, bills). We need dedicated,
knowledgeable Qwest contacts/reps for: (1) daily usage feeds from Qwest (that we use to bill our
customer); and (2) monthly bills from Qwest (that we pay to Qwest). For the first category, there
is currently no Qwest rep. Eschelon must call a help desk, at which the people are unfamiliar with
the issues and Eschelon-specific information. For the second category, Qwest has designated
rep(s), but they are not knowledgeable and do not have access to, or not familiar with, Eschelon-
specific information (e.g., invoices). The Qwest reps who deal with us need to be able to access
Eschelon-specific information and understand it.

ADJUSTMENTS: Improved process for billing adjustments

TERMI!\IATION LIABILITY: We want to go over the agreement reach and confirm that
our understanding is the same as Qwest's. With respect to customer termination liability
penalties, they are too high.

SERVICE LEVELS, REMEDIES: In our last meeting with Perry Hooks, we proposed
that, at least until other service level guarantees and remedies are available post-Qwest's
interLATA entry, at least the metrics and remedies relating to provisioning, billing, and repair that
we agreed to in the MN merger case should apply in all states. After Qwest's interLATA entry,
other metrics and remedies may be available, perhaps on an opt-in basis. At that time, Qwest
could not agree to this proposal. We would like to re-visit this issue. We need guarantees
relating to service in all of our states in the interim, as well as after Qwest enters the interLATA
market.

COLLCCATION

TIME INTERVALS/AUGMENTS: We have signed an amendment for 30-day intervals for
augments, and Qwest has indicated it will adopt the 30-day intervals for collocation (though it is
asking for some exceptions). We are willing to work on reasonable exceptions. In many routine
cases, however, collocations are taking too tong. This is particularly true with respect to
augments. Qwest is requiring a 45-day feasibility period and has forecasting requirements even
for the simplest of augments. We need shorter time intervals (upon which we can depend).
Perhaps the teams can identify different kinds of augments that do not require the longer time
frames (or, conversely, shorten the time intervals and identify exceptions). Either way, simpie
augments should not take 45 + 30 days or more.

EXAMPLE: We would like to bring more reality/practicality/flexibility to the
collocation process. (If 45 days isn't needed, don't take 45 days, etc.) For example, we asked
Qwest to apply the 30-day augment interval to 4 applications that were submitted on 10/19, after
we signed the 30-day amendment but before Qwest signed it. (The applications are for Seattle
Mutual for APOT; Seattle Mutual for cage; Tacoma Fawcett for power and APOT; and Vancouver
North for power.) We've been told that this augment will take 120 days, even though Qwest then
signed the amendment. Given that everyone recognizes that an augment can be done in 30 days



or less, why can't these applications be processed earlier? fitis a forecasting issue. we can sit
down and talk about needs and priorities.

PROJECT MANAGEMENT: After a time. the 30-cay interval process should
work better (because some of the pre-reguisites will be met, etc.). Once itis working more
smoothly, some of the concemns about delay should be reduced. Escneion cannot afford to wait,
however, until then for existing collocation requests. Pernaps the issue of existing collocations
can be taken aside and assigned to a knowledgeable Qwest project manager to work on these
issues. Eschelon would sit down with the project manager with a list of existing projects. their
status, and priorities, and work through the best way to address these collocations. Then, the
teams could work out any adjustments to the process that may be needed on a going-forward
basis (without bogging down the teams in the specifics of each collocation). Bill Fellman is
helpfu!, but we are unclear whether he has the decision making authority to act as s project
manager in this sense. He has also indicated that his job responsibilities may cnange after the

first of the year.

CLEC-TO-CLEC: For CLEC-to-CLEC collocations, we understand (from the
presentations in Denver) that Qwest has a new “product.” We would like Qwest to explain this
option (how it works, what it costs, etc.). In the meantime, Qwest had indicated that we had to
order channel terrinations on the ICOF instead of doing a CLEC-to-CLEC collo or ordering less
expensive crass connections. Bill Markert has been following up on getting a bill adjustment for
this. Going forward, we need to know the best, most cost effective method for these types of
collocations. For that, we need an understanding of the different products/options that Qwest
offers. The information on the website is inadequate. Other vendors give us presentations and
work with/train us on using their products. We would like to work toward that kind of vendor-
customer relationship with Qwest.

ICDF/ALTERNATIVES: More generally, we would like Qwest to explain use of the ICDF
and other alternatives to the ICDF, such as going to the MDF or COSMIC. We understand that
use of the ICDF is optional and would like to better understand Qwest's other offerings’ (including
cost).

QUALITY: Quality issues (wiring problems, etc.): Improve the process to avoid, or better
respond to, quality issues. :

SERVICE LEVELS, REMEDIES: see above
CUTOVERS

TRIAL/PROCESS: Qwest and Eschelon are conducting a trial to address several issues
raised by Eschelon that generally fall into five categories: 1) Loop problems (e.g.. no dial tone at
customer premise after cut); 2) Cuts appear successful on the day of cut. but troubles occur the
next day or two; 3) Cuts are scheduled, but Qwest cancels them on the scheduied date (often
without notice to Eschelon); 4) Cuts are held by Qwest for facilities, but Qwest performs the
transiations disconnect anyway and customer goes out of service. Much time and-effort is
wasted restoring service; 5) Repairs are not performed or not performed adequately or in a timely
manner. The teams will need to manitor the cutover trial and adjust, if needed, to issues that may
arise. Initially, we need to resolve the issue that we have been discussing relating to our ability to
contact the Implementer directly (for the trial). We agreed to accept the orders at a certain point
based on the understanding that we could call the Implementer directly. Rather than re-visiting
whether we should accept the orders, perhaps we can work something out with respect to
Qwest's need for a ticket while still contacting the implementer. The normal process isn't
working, and we've had serious problems again this week. So, we hope to resoive this issue
soon. Ultimately, we need to assess whether the trial was successful and should be incorporated
into the implementation Plan (and interconnection agreements). If not, we'll need to deveiop
altemative processes.
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NON-TRIAL: The trial focuses, in many respects. on the day of cut. Therefore, it may
not capture some of the problems that actually occur before the day of cut. If problems are
occurmng that are not being captured by the tnal, they need to be icentified and adaressed.

INTERVALS/OBJECTIVE: Although improving the process is critical, it is not an enc in
itself. We need to agree upon achievable objectivas, such as no more than 3 minutes per line of
service disruption (including not only lack of dial tone but aiso an inability to receive inbound
calls); on-time performance at rates at or above 90 percent; fewer than five percent of hot cuts
resulting in service outages; and fewer than two percent of lines with reported ins:aliation
troubles. Whatever the process, such goals need to be met so that we can rely on the process
when dealing with our own customers.

SERVICE LEVELS, REMEDIES: see above

DSL

UNE-E WITH DSL: Escheton and Qwest have started discussions of specific issues that
will allow Eschelon to evaluate Qwest's UNE-E product (essentially the same as UNE-P, except
for price and availability of DSL and voice mail with the platform) (as a potential altemnative to
COVAD). As with any vendor attempting to market its product to a customer, Qwest should
provide enough information and training so that Eschelon can properly evaluate, order, and use
this product. The list of issues from yesterday's meeting is enclosed. (Although the title refers to
"Resale DSL," the references to resale should be references to "UNE-E™ or "Platform,” because
we would be ardering per the agreement.) These are the types of issues that the teams will need
to work through with respect to use of platform with DSL.

PROJECT MANAGEMENT: Platform with DSL may be another area for which a
project manager would be useful to assist with actually transitioning to using Qwest as a provider.
The teams could work on the higher-level process issues for going forward, and the project
manager could work through the day-to-day issues of the transition.

ON NET: Eschelon will continue to provide on-net DSL (with Eschelon providing its own
switching). !ssues include better training for ordering and provisioning. When a loop is instalied
and the Qwest tester and technician are on thé line, they often do not seem to know what
information needs to be communicated. We need to know what information is required for a
basic install with performance testing. Qwest should provide methods and procedures that all
can follow consistently, including procedures for when test results are provided and which tests
should be performed. One area of inconsistency is verbal acceptance. Some reps require it and
others do not. This can affect whether Eschelon receives test results or not. Eschelon also
needs loop make up information. These are the types of issues that the teams will need to work
through with respect to use of DSL for on-net customers.

OTHER PRODUCTS: Eschelon would like procuct information training as to other Qwest
products, such as IDSL and SDSL. If Eschelon is interested in other products, processes would
be needed to order them, etc.

SERVICE LEVELS, REMEDIES: see above
HELD ORDERS (LACK OR RE-USE OF FACILITIES)

PROCESS: Eschelon and Qwest have been discussing held order issues, including
issues relating to lack or re-use of facilities, for some time. A copy of a letter discussing these
issues in enclosed. Aiso, Eschelon has recently submitted four Change Requests under the new
"process” segment of CICMP relating to this subject. Can the companies address those issues
here (or can Qwest do so more quickly in CICMP)? Please identify the decision maker with
respect! to these issues.
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The four CRs (which may not yet have been assigned CR numbers), plus one to be
submitted for next month, are:

CLEC-to-CLEC:

Qwest should change its process so that Qwest will re-use facilities for CLEC-to-CLEC
carrier changes. When an end-user customer changes carriers from one CLEC to another,
Qwest has indicated to Eschelon that CLECs must order new facilities, because Qwest does
not allow a CLEC to request re-use of the same facilities used by the other CLEC to serve
the same customer. In one situation, for example, Eschelon placed an order to change an
end-user customer from the on-net facilities of another CLEC to the on-net facilities of
Eschelon. Qwest indicated that Eschalon must order new facilities and, whan Eschelen did
so, Qwest placed the order in held status. The other CLEC providad its PONSs 'o Eschelon
for that CLEC's disconnect of its loops. Eschelon re-submitted the order, identified the
PONSss, and requested re-use of those facilities. Qwest responded that CLECs are not
aliowed to request re-use of CLEC facilities. Eschelon cancelled the oraer and resubmitted it
later. The order again went in held status. The order is still in held status. (Eschelon has
provided the specific information for this and other situations to its account manager.)
Ordering new facilities, instead of re-using facilities, can result in delay, additional costs, and
service disruption or downtime. Please modify Qwest's processes so that Qwest will re-use
facilities for CLEC-to-CLEC carrier changes.

LOOP RECLAMATION:

Perform loop rectamation for CLECs and provide prior notice of Qwest's loop reclamation.
Qwest has indicated that it will not perform loop rectamation to prevent a CLEC order from
going into held status. In contrast, when Qwest “winsback” a customer from a CLEC, Qwest
will perform loop reclamation and will do so without prior notice to the CLEC. For exampie,
as shown in the example below, when Eschelon has placed a disconnect order on a UNE
loop, Eschelon has received a rejection notice from Qwest indicating that Qwest has already
disconnected the loop as a result of loop reclamation. Qwest disconnected the loop without
prior notice to Eschelon. Because of this practice. an order will be processed (and not go
into hetd status) for a Qwest retail customer, whereas a CLEC order would go into hetd
status. The CLEC end-user customer would experience a delay (and possibly additional
costs and service disruption), whereas the Qwest end-user would not. Please modify
Qwest's processes to perform loop reclamation for CLECs and provide prior notice of
Qwest's loop reclamation.

INSTALLATION OF ADEQUATE FACILITIES AND REDUCTION IN NUMBER OF HELD
ORDERS:

Modify Qwest's processes to ensure installation of adequate facilities and reduction in the
number of held orders. Through recurring rates, Qwest is being compensated for expanding
its network to account for new growth. Qwest will build facilities for 1ts own retail customers.
(In Arizona arbitrations, for example, Qwest reported that it installs 3 lines per customer to
anticipate growth.) However, Qwest will not do so for CLECs in similar situations. Qwest
has rejected orders from Eschelon for the stated reason that “no jobs planned in the near
future for this area.” (Examples of such rejections were provided to Eschelon’s account team
on August 30, 2000.) The orders are placed in held status indefinitely, with no date for
completion. When asked about these rejections, Qwest indicated that it believes it has no
obligation to build. (This policy was confirmed by Qwest at the last CICMP meeting.) As
indicated, however, Qwest is being compensated for such growth and would build for its own
retail customer in the same situation. Please modify Qwest's practices to build in these
situations and to provide notice to CLECs as to when held orders wiil be compleled. In the
meantime, until such processes are in place, please institute a process to provide to CLECs
(perhaps through a website) a list of those areas for which Qwest has jobs planned, a list of
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areas for which no jobs are planned. and a description of the nature of the jobs pianned.
Because Qwest has access to this information for its planning purposes, parity recurres tna:
CLECs also have access to the same information for their planning purposes.

FACILITIES AND PROCESS WHEN QWEST USES IDLC:

Madify Qwest's processes to provide facilities, despite Qwest's use of integrated parr
gain (IDLC). Currently, Qwest's IRRG states:

~ Unbundled Loops can only be established on copper or Universal Digital
Loop Carrier (UDLC). integrated Digital Loop Carrier (IDLC) cannot be
used for an Unbundled Loop service at this time. Qwest has chosen
notto unbundle IDLC because of the expense of providing
equipment to “groom* the DSO lines. During the Unbundled Loop
facility assignment, an attempt will be made to Line and Station Transfer
(LST) the IDLC loop to UDLC or copper. If there are no facilities
available to complete the LST, the Co-Provider will be notified that the
order has been placed into a held status. (Emphasis added.)

The FCC has said that “[tlhe BOC must provide competitors with access to unbundled
loops regardiess of whether the BOC uses [IDLC] technology . . ." (BellSouth Second
Louisiana 271 Order, 187 and SBC Texas 271 Order, 248.) The processes outlined in
Qwest's IRRG are not consistent with this requirement. in some cases. Qwest does not
identify that IDLC is being used until the day of cut. When the discovery is made, Qwest
may not dispatch a technician. Instead, Qwest delays the order or places it in held
status. Qwest does so for all lines, even though facilities may be available for some of
the lines. Please moedify Qwest’'s processes to be consistent with the FCC's order. Also,
please modify Qwest's processes to identify earlier (before the day of cut) that IDLC is
being used. If use of IDLC is not identified until the day of cut, ensure that a technician is
available to resoive the issue that day (rather than delaying the order). If Qwest
indicates that it does not have facilities for all lines, change Qwest's processes so that
the lines for which facilities are available may be installed (when the line configuration

supports doing so).
UNIVERSAL DIGITAL CHANNELS ("UDCs") (to be submitted):

Eschelon will submit a process CR to CICMP asking Qwest to establish and distribute a
process for UDC, including a process for using UDS as an alternative when Qwest
asserts lack of facilities. Eschelon will ask that Qwest ensure that, if UDC is used. the
customer will not experience a degradation in quality of service. If degradation in quality
does occur, a_process for removing the UDC and installing facilities is neeced.

SERVICE LEVELS, REMEDIES: see above
INTERCONNECTION TRUNKING/NETWORK:
CAPACITY SHORTAGES

ORDERING: Qwest cancels an order if the order formn contains a3 minor problem instead
of working out this issue. :

SUPPORT: The Qwest network planner is spread toa thin and appears insufficiently
knowledgeable about the network. Website information is often out-dated and incorrect. A
website can be a helpful tool but it cannot replace product training and support. Qwest needs to
provide sufficient infermation to allow £schelon to make informed purchasing decisions.
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SPOP: Eschelon and Qwest are attempting to resolve an issue in Bellevue. If resoived
satisfactorily, the teams may be able to work out procedures to avoid this issue going forwarc.

SERVICE LEVELS, REMEDIES: see above
OPERATIONS SUPPORT SYSTEMS (0OSS)

The teams may need to discuss whether some OSS issues can not be dealt with on a
company-to-company basis because, for example, region-wide system changes are neeaed. In
such cases, perhaps interim solutions can be worked out. OSS issues include, for exampie:

IMA-GUI UPTIME: Unplanned system outages and IMA downtime need to be
addressed.

IMA-GUI TRAINING: Training has been inadequate. Perhaps training tailored for
. Eschelon’s needs could be arranged.

IMA-GUI FUNCTIONALITY: Some of these issues have been raised in CICMP. They
are listed in the CICMP Change Request log at
http:/iwww.uswest.com/wholesale/cicmp/changereguest. html,

EDI: Some of these issues have been raised in CICMP. They are listed in the CICMP
Change Reguest! log at http://www.uswest.com/wholesale/cicmp/chanaerequest. htmi. Also, the
process is too manual, even when an EDI system will-be in place.

OTHER QWEST SYSTEMS: These include issues relating to unplanned system outages
(such as of LSMS) and access to information in Qwest's systems.

TROUBLE ADMINISTRATION/REPAIR: Database accuracy is a concern.

LOOP DATABASE: Better loop make up information is needed (and needed in bulk
form, not line-by-line).

SERVICE LEVELS, REMEDIES: see above
REPAIR

CONVERSIONS/MIGRATIONS: Many repair issues carry over from
conversions/migrations (e.g., conversions to Eschelon on-net). If these problems are resolved
earlier, they should not reach repair.

POST-CUT: Post-cut issues include problems dealing with issues such as pair gain or
the distribution frame. Some post-cut issues are related to modems, fax machines. or credit
cards. Eschelon needs to know the cause of these probiems. For example, have pair gain levels
not been adjusted or was the testing improper?

SUPPORT: In addition to physical troubles, issues can relate to communication gaps.
Eschelon needs access to knowiedgeabie contacts. If Qwest has a large project (such as a big
switch conversion), Qwest should notify Eschelon and provide a special paint of contact for that
project. We need to know who to call and how to escalate issues.

TOO MANUAL: Please provide information about electronic tools for repair. For
example, if Eschelon could access information electronically, some calls and communication
gaps could be avoided. !f other CLECs are using less manual processes, please provide
Eschelon information about such options.
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TIMELINESS: Timeliness is a critical issue in repair, and improvement 1s needed.
SERVICE LEVELS, REMEDIES: see above
UNE-P (NOW UNE-E)

AGREEMENT: Because the companies have only recently reached agreement,
Eschelon believes it would be useful to get together and confirm our understanding of how the
agreement works. For example, will we be assigned a different USOC for ordering. or will
ordering be the same as for resaie, etc. We are developing and rolling out products based on our
understanding of the agreement, and we need Qwest to inform us if it has a different view. An
early meeting should be scheduled to walk through the specifics of the agreement {crdering,
pricing, billing, etc.), with subject matter peocple who can address the nuts and bolts of ordering,
provisioning, and billing UNE-E. .

AIN: At that meeting, Qwest could address AIN features under the new agreement. For
the AIN features that Eschelon orders now with resale (such as Remote Access Forwarding), will
Qwest make them available with UNE-E and at what price. If not, how will AIN features be
addressed for existing orders and on a going forward basis?

SERVICE LEVELS, REMEDIES: see above

SUMMARY: These are just examples of issues. They should give you a better idea, however, of
the types of expertise needed for the various teams. See you on Tuesday moming.

rst.ooe
DOSLQuesuons.aoc hetdord.aoc

Karen L. Clauson

Director of Interconnection
Eschelon Telecom, Inc.

730 2nd Ave. South, Suite 1200
Minneapolis, MN 55402

Phone: §12-436-6026

Fax: 612-436-6126
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DOC 036

State Of Minnescta
Department of Commerce
INFORMATION REQUEST

P421/DI-01~-814

Information Requested From: Qwest Corporation
information Requested By: Ferguson, Sharon
Date Reguested: 06/20/2001

Date Response Due: 07/02/2001
REQUEST :

a. Provide a list of every written contract, agreement or letter of
understanding between Qwest and a CLEC that operates or has operated in MN in
the last five years. However, do not include any agreement, etc. filed with
the Minnesota Public Utilities Commission. Include each agreement, etc.
entered into, whether or not it is still in effect.

b. "Provide a copy of the items listed in part é.
RESPONSE:

Owest objects to this IR because it is overly broad, unduly burdensome, not.
reasonably calculated to lead to the discovery of relevant information, and
seeks.the disclosure of confidential agreements. Qwest resolves numerous
issues with CLECs on a daily basis and to provide every written
memorialization of such agreements would require a review of all company
interacdtions with each CLEC in the last five years. Furthermore, requiring
QOwest to disclose this information would discourage resolution of disputes on
an informal basis and would be, therefore, contrary to public policy. To the
extent agreements have been reached that impact interconnection terms, those
agreements have been filed with the MPUC. Further answering, Qwest objects
that the request is beyond the scope of the investigation the DOC explained
to the Commission it was engaging: "there were five issues that were set out
that we're concerned about.. I think it's page 10 of the staff Briefing
papers. That's the direction we're going. We're not asking for this to be a
general fishing expedition, we're looking at those five issues, we think that
that sets it ocut." (VOL II p. 35-36)

Respondent: Legal



State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Reguested From: Qwest Corporation
Information Requested By: . " Ferguson, Sharon
Date Reguested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 1 of the "U S WEST Service Level Agreement with Covad
‘Communications . Company” (Q110105 - Q110107), U S WEST agrees to provide 90
percent of Covad’s Firm Order Confirmation (FOC) dates within 48 hours of
receipt of a properly completed service request for POTS unbundled loop
services. Please identify at least one ICA approved by the MPUC between U S
WEST/Qwest and a CLEC in which Qwest agrees to provide 90 percent of the
CLEC's FOC dates within 48 hours of receipt of a properly completed service
request for POTS unbundled loop services. Please provide a copy of the
relevant page(s) from the identified ICA.

RESZPONS

"W
1

As stated in the agreement that is the subject of this Reguest, Qwest’s
predecessor, U S WEST Communications, and Covad Communications Company agreed
to & settlement of Covad’s intervention and adversarial position to the
Qwest/U S WEST merger in 200C. (See page Q110i07: "Based on U S WEST's
cocmmitment to meet these service performance siandards, Covad commits to
withdrawing its-opposition to the U'S WEST/Qwest merger."). This agreement
therefore stands as a settlsmént and business compromise of pre-existing
disputes and of Dendlng litigated actions. Sections 2351 and 252 do not

include within their sccpe agrsements in which a settlement of pre-existing
litigated posztlons is the primary bargained-for term or condition. Further,

the provision that is the subject of this Request is integrated with all of
its other terms and conditions, including the withdrawal of Covad’s cpposition
of the merger. And, due to the integrated nature of and all of the agreement’
s covenants, the agreement is unigue to Covad and Qwesc.

- Without waiving any of its positions, including those addressed above, Qwest
states in Response to this Request No. 44 that the Eschelon and FirstCom
interconnection agreements filed with and approved by the Minnesota Commission
contain the following provisions:

Eschelon - approved by the Minnescta Commission on June 26, 2000:

2.4 U S WEST will provide FOCs (firm Order Commitments) to CLECs within a
reasonable time, no later than 48 hours after receipt of complete and accurate
rders. The FOC assumes that there is sufficient network capacity to meet the

request in the standard interval. The FOC interval for all other complex
orders will be within a reasonable time, no later than 8 business days from
receipt of complete and accurate orders. The FOC for ICB orders will reflec
an ICB FOC date.

FirstCom - approved by the Minnescta Commission on Aprii 20, 2001:




1.3.4 Qwest will provide FOCs to CLECs within a reasonable
48 hours after receipt of complete and accurate orders for
Simple Business end-users. The FOC interval for all other
be within a reasonable time, no later than 8 business days
complete and accurate orders. The FOC for ICB orders wilil
date.

time, no later tharn
Regular POTS or
cemplex orders will
from receip:t of
reflect an ICR FOC



Statelof Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: : Ferguson, Sharon

Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 1 of the "US WEST Service Level Agreement with Covad
Communications Company" (Q110105 - Q110107), U § WEST agrees to notirfy Covad
‘of any facilities shortage issues for DSL capable, ISDN capable and DS1
capable services within 48 hours. Please identify at least one ICA approved
by the MPUC between U S WEST/Qwest and a CLEC in which Qwest agrees to notify
the CLEC of any facilities shortage issues for DSL capable, ISDN capable and
DS1 capable services within 48 hours. Please provide a copy c<f the relevant
rage{s) from the identified ICA,

RESPONSE:

Please See Response to Regues:t No. 44.



DOC 04
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+

State Of Minnesota
Department of Commerce
INFORMATION REQUEST
P421/DI-01-814

Information Requested From: " Qwest Corporation

Information Requested By: ?erguson; Sharon
Date Regquested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 1 of the "U S WEST Service Level Agreement with Covad
Communications Company” (Q110105 - Q110107), U S WEST agreess to provide 90
percent of Covad’'s FOC dates within 72 hours of receipt of a properly
completed service request for DSL capable, ISDN capable and DSl capable
unbundled loop services. Please identify at least one ICA approved by the
MPUC between U S WEST/Qwest and a CLEC in which Qwest agrees to provide 90
percent of the CLEC's FOC dates within 72 hours of receipt of a properly
completed service request for DSL capable, ISDN capable and DS1 capable
unbundled loop services. Pleass provide a copy of the relevant page(s) from
the identified ICA. |

RESPONSE:

Please See Response to Reguesz Nc. 44.
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DCC 047

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: . Ferguson,-Sharon
Date Reguested: 11/27/2001

Date Response Due: =~ 12/17/2001
REQUEST:

In paragraph 1 of the "U S WEST Service Level Agreement with Covad
Communications Company" (Q110105 - Q110107), U S WEST agrees, as part of the
72 hour FCC commitment referred to in the previous RFI, to dispatch a
technician to verify the existence of suitable facilities prior to providing
Covad with an FOC date. Please identify at least one ICA approved by the MPUC
between U S WEST/Qwest and a CLEC in which Qwest agrees to dispatch a
technician to verify the existence of suitable facilities prior to providing
the CLEC with an FOC date. Please provide a copy of the relevant page(s) from
the identified ICA.

RESPONSE:
Please See Response to Request No. 44,

In addition, the Fourth Amendmen: to the interconnection agreement with New
Zdge Networks, filed with the Minneso:ta Commission on November 20, 2006 and
approved on December 22, 2000, statss the following:

Section 1, part C, para.6. 2As part of the FOC process for 2-wire non loaded
unpbundled loop service where CLEC indicates that they intend to use the 2-wire
nen lcaded unbundled loop for the provision of $DSL service, ISDN-, DS 1- or
DSL-capable (excluding ADSL-capable) unbundled loop services, when requasted
to do so by CLEC, Qwest will dispatch a technician to verify the existence of

. a . - . : 3o - L
suitable facilities prior zo providing CLEC an FOC date.

'CLEC is willing to limit tﬁe above provision to the following market areas: Vancouver, WA; Tucson; Omaha;
Cedar Rapids; Albuquerque; Colorado Springs: Minneapolis; Boise; Salt Lake City (Ogden); Eugene; Salem;
Spokane, and Des Moines.



DOC 04€s:

State 0f Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
-Information Requested By: terguson, Sharon
Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 3 of the "U S WEST Service Level Agreement with Covad
Communications Company"™ (Ql101053 - Q110107), U S WEST agrees to reduce the
incidence of. failure on new Covad circuits to less than 10 percent failure
within the first 30 calendar days following installation. Please identify at
least one ICA approved by the MPUC between U § WEST/Qwest ‘and a CLEC in which
Qwest agrees to reduce the incidence of failure on new CLEC circuits to less
than 10 percent failure within #he first 30 calendar days following
installation. Please provide a copy of the relevant page(s) from the
identified ICA. ' :

RESPONSE:

Please See Response to Reques:z Nc. 44.



State 0f Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information.Regquested From: Qwest Corporation
Information .Reguested By: . Ferguson, Sharon
Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 4 of the "U S WEST Service Level Agreement with Covad
Communications Company" (Q110105 - 0110107), U S WEST agrees to complete line
conditioning paid for by Covad within 24 days or less 90 percent oi the time.
Please identify at least one ICA approved by the MPUC between U S WEST/Qwest
and a CLEC in which Qwest agre=s to complete line conditioning paid for by
the CLEC within 24 days or less 90 percent cf the time. Please provide a copy
of the relevant page(s) £from the identified ICA.

RESPONSE:

Please See Response to Reguest No. 44.



DOC 0390s:

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: ° Ferguson, ‘Sharon
Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 4 of the "U § WEST Service Level Agreement with Covad
Communications Company" (Q110105 - Q110107), U S WEST agrees, in those
situations where the end-user customer is served by digital loop carrier or
pair gain, to notify Covad and provide it with the option of submitting a
service request for an ISDN capable loop compliant with TR-393 standards and
U S WEST Technical Publicztion 77359. Please identify at least one ICA
approved by the MPUC between U S WEST/Qwest and a CLEC in which Qwest agrees,
in these situations whers the CLEC's end-user customer is served by digital
loop carrier or pair gain, to nctify the CLEC and provide it with the option
of submitting a service request for an ISDN cazpable loop compliant with
TR-393 standards and U S WEST Technical Publication 17399. Please provide a
copy of the relevant page(s) from the identified ICA.

RESPONSET:
Please See Response to Reguesz MNo. 44.
In additicn, the Fourth Amendmen he interconnection agreement with New

T oo
Edge Networks, filed with the Minnssozz Commission on November 29, 2000 and
approved on December 22, 2000, staz2s the following:

Section 1, part C, para.5. In those situations where. the =nd user customer is
served by digital loop carrier or by pair gain, Qwest will notify CLEC of tha:
situation and provide it the opzich 07 subm tting a serviée request for an
ISDN capable loop compliant with TR-30

rera

1
standards and Qwest Technical
chnically feasible, either install an
customers served by digital loop
those served off of pair gain.
mer, Qwest will perform a line
CLEC service rsquest.

3
Publication 77399. (Qwes= will, where te
er

Where it would not impact a cur

a

5
carrier, .or provide another ISDN cc-ion
station transfer in order o zr sion
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te Of Minnesota
partaent cf Commerce
INFORMATION REQUEST

P421/DI-01-814
Information Regqguested From: Quwest Corporation
Information Requested Ey: ~ Ferguson, Sharon
Date Requested: 11/27/2001
Date Response Due: 12/17/2001

REQUEST:

In paragraph 4 of the "U § WEST Service Level Agreement with Covad
Communications Company” (Q110105 - Qil0107), U S WEST agrees, in thos
situations where the end-user customer is served by digitdl loop carr
pair gain, and where it is technically feasible, to either install an
appropriate ISDN card for those end-user customers served by digital loop
‘carrier or provide another IDSV option for those served off pair gain in I0
days or less 90 percent of the time. Plezse identify at least one ICA

a
=3

er or

approved by the MPUC between U S WEST/Qwest and a CLEC in which Qwest agrees,
in those situations whare the end-user customer is served by digital loop
carrier or pair gain, &nd where it 1s technically feasible, to either install
an appropriate ISDN card for those end-user customers ssrved by digitzl loocp
carrier cr provide another IDSN option for those served off pair gain in 10
days or less 90 percent of the time. Please provide a copy of the ralevant

page(s) from the identified ICA.

RESPONSE:

1>
fry

Please See Response to Reguast No.



Information Requested From:

Information Regquested By:
Date Requested: '
Date Response Due:

REQUEST:

State Of Minnescta
Department of Commerce
INFORMATION REQUEST
P421/DI-01-814

Qwest Corporation

Ferguson, .Sharon

In paragraph 4 of the "U § w=sT Service Level Agreement with Covad

Communicatigns Company” (Ql10ios - Q1l1i0107), U S WEST 2grses, where it would
not impact a current -end-user customer, to perform a line and station .
transfer in order to provision a Covad service reguest ip 10 days or less 90

Percent of the time, Please

-

identify at least one ICA aporoved by the MPUC

detween U § WEST/Qwest and a CLEC in which Qwest &grees, whers it would not
impact a current end-user Customer, to. perform a line and station transfer in

order to provision a CLEC’'s
the ‘time. Plsasa Provide a
ICA.

RESPONSE:

Please Sea Response to Raguest No,

Service regquest ip 10 'days or less 90 percent of

Copy of the ralavant Page(s) from the identifisz

=
Y
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State Of Minnssota
Cepartment of Ccmmerce
INFORMATION REQUEST

P421/DI~-01-314
Information Requested From: Qwest Corporation

.Information Requestad By: Ferguson, Sharon
Date Requested: : 11/27/2001
Date Responsa Due: 12/17/2001

REQUEST:

In paragrapn 7 of the "Confidential/Trade Secret Stipulation Betwsen ATT and
U S WEST" (Q110035), U S WEST/Qwest agrees that reciprocal compensation for
terminating internet traffic shall be paid at the most favorable rates and
terms contained in an agreement executed by USWC as of the date of that
agreement. Please identify at least cne ICA approved by the MPUC tetwesn U §

WEST/Qwest ad a CLzZC in which Qwest agraas that reciproczl ccompensaticn for
terminating Internet traffic shall be paid at the most favorable rates and
terms contained in an agreement esxecuted by U S WEST/Qwest. Pleass provide a
copy of the rslevant pages(s) from the identifiasd ICA.

RESPONSE:

The entire provisicn rsferesncad in this datz rzgussts is 2s Zollows:

Cady has assarted that USWC mus: cay r=ciprocal comp icn fcr .intsronet
related terminating traffic under its Intsrconnection Agresments and und
applicable state and federzl law, USWC has assertad at it has no leg
cbhbligacion o pay reciprocal zsmpensation for such ¢ = otwithsza
zhese differences and withou: waiving their position T cra2
saztlement purpeses that raciprocal compensazticn ol \tarnet
traffic shall be paid zt the most favorzbls rats 2 in a=n
agrzement executad to data by USWC. The sariies

implementaticn plan of thassa racipgrocal compensa

2000. ~Further, the partzies agrss that IZcr purpc g T
and tarms and conditions they will work ccoperat cans oI
by wnich IS? traffic will be broken out in the 1

practicable.

Thus, the or o 2far o Th2 Request is cone de ent sar: =£
several comp e f le 2 legal znd faczual dis S Taitwesn thes
cartias, inc g sput rancad throughcocut The =« men: It i
part of a se ent ¢ ¢ Dulss rslzting Ic Tha 2 257 S

related ktraf and Qwes ts thaz it is not withi £ sco

sections 251 252 of & cemmunicatisns Act, 25 sddressad
Responses tc Request No. 14.

Aithout waiving Qwest’'s pcsiticns cn Ik tated zzove in zhis
Responds, Qwest answers this Raguast by ATI and US WAest never
reacned agreement regazding the gercan: @ discussad in ziais
agreament and therefcre did not rasolwe Til a full
implementaticn plan and intsrconnactisn ndment warse reached <o
dMiocvember 13, Z0CGC.



DOC 059551

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

421/DI-01-814

Information Regquested From: Qwest Corporation
Information Reguested. By: Ferguson, Sharon
Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraphs 11 and 12 of the "Confidential/Trade Secret. Stipulation Between
ATI and U S WEST" (Q110029 - Q110035), U S WEST/Qwest agrees to provide ATI
with a dedicated provisioning team, located at ATI, to assist in solving
provisioning problems. Please 1dent1fy at least one ICA approved by the MPUC
between U S WEST/Qwest and a CLEC in which Qwest agrees to provide a
dedicated provisioning team to the CLEC under the same terms. Please provide
a copy of the relevant page(s) from the identified ICA.

RESPONSE:
The dedicated provisioning team clause is integrated with the other covenants

contained in this settlement agreement. Thus, please see Response to Reguests
54 and 55.

Without waiving Qwest’s positicns on these matters as addressed above, Qwest
responds to this Request by refersncing the Minnesota DOC to the Eschelon
amandment dated November 13, 2000 (Attachment B8 to Information Requesi No.

56), which states:

2.10 For at least a cne-year pe:iod, Eschelon agrees to pay Qwest for the
services of a Qwest dedicated crovisioning team to work on Eschelon’s
gremises.



State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI~01-814

Information Ragquested From: Qwest Corpecration
Information Requested By: Ferqguson, Sharon
Date Regquested: 11/27/2001

Date Respcnse Due: 12/17/2001
REQUEST:

In paragraph 14 of the "Confidential/Trade Secret Stipulation Between ATI and
U S WEST" (Q110035), U S WEST/Qwest agrees to dispute resolution terms that
are "in addition to the dispute resolution mechanism provided under the
Interconnection Agreement." Please ldenu-fy at least one ICA aporoved by the
MPUC between U S WEST/Qwest and z CLEC in which Qwest agrees to the same
dispute resolution mechanism as set forth in paragraph 14. Please provide a
copy of the relevant page(s) from the identified ICA.

RESPONSE:

he ATI/Qwest settlement agreement apply
£ arlse petween the parties. 2nd, this
ition to the one that applies under the
Y, this provision is not applicable to
ements, because the Interconnection

The dispute resolution provisions of &
To non-251 or 2532 business disputes th
dispute resolution procedure is "in ad
Interconnection Agreement." According
interconnection services and natwork e
Agreem2nt applies to such disputz

This dispute resoluticn p

provision is. tailored to the specific corpeorats
structures and business interests o ATI and Qwest.. That is, the procedures
match the corporate structures and hierarchiss of the companies and the
methods by which they wish to resolve disputes among themselves.
Further, a dispute resolution cliause is not the provision of interconnection
services or network elements. I necessarily follows that this clause is not
subject to Sections 251 and 252 of the federal Communications Act ("Act").
And, Qwest has not submitted this agrsement to the MPUC, because the
Telecommunications Act does not raguire Qwest to do so.
Secticn 252 of the Act, by its -e , reguires the submission of agreements to
state commissichs for approval cn with respect to agreements relating to
"interconnection, services, or ne rk elements pursuant to saction 251." 47
U.S.C. § 252(a)(1); see also § 23 i and (e)(l). Consistently, the FCC

(
recognized that parties could simultaneously negotiate matters subject to
sections 251 and 252 as well as nen- 251 or 252 matters, and that such an
approach to negotiations is consistent with the duty under section 251 to
"negotiate in good faith." Implementation of the Local Competition Provisions
in the Telecommunications Act cf 1856, 11 FCC Recd 15499, § 153 (1996),
subsequent history omitted. -
Qwest suggests that any regulatcry obligation to file this agreement and allow
carriers who are not party to Qwest’s and ATI's unique business relationship
to cpt-into provisions ¢Z the agreement would be contrary tec public policy.
Such obligations would pb-clude, cr at the very least provide an enormous
-disincentive and bartier tc, the ability of ILECs and CLECs zlike to reach
satisfactory and beneficial business resolution of disputes that are unigue to



the settling parties. Qwest, as shown by this agreement, is commi
working collaboratively with its wholesale carrier customers to sa
needs. And, CLECs should have the ability to determine whether su
agreement would be of '‘greater benefit to their business intersscts.
suggests that the Minnesota DOC should encourage, not discourage,
such agreements to allow Qwest to resolve such matters amicably an
cooperatively with its wholesale customers.

Qwest
the use of
d



DOC 0Qe6z2s:

State O Minnesotsa
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corpcration
Information Requested By: Ferguson, Sharon
Date Requested: . . 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In Section 2 of the "Confidential Agreement" set forth in a November 15, 2000
letter from Greg Casey at Qwest to Richard Smith at Eschelon Telecom, Inc.
(Q110038), Qwest and Eschelon agree to hold quarterly executive meetings to
be attended by representatives at the Vice-President or above levels. Please
identify at least one ICA approved by the MPUC between Qwest and a CLEC in
which Qwest agrees to hold quarterly executive meetings, to be attended by
representative at the Vice-~President or above levels, with the CLEC. Please
provide a copy of the relevant pages from the identified ICA.

RESPONSE:

The November 15, 2000 lettar from Greg Casey to Richard Smith was created in
the context of addrnssirg "numerous proposals intended to better the parties’
business --;atlonshlp These include "an implementation plan by which to
mutually improve the ccmpanies’ business relations.”

The clause that 1s the suzject of this Request, an agreement to arrange
quarterly meetings to be attended by representatives at the Vice President or
above levels, applies to business dispute that arise between the parties.
This dispute resolution provision is tailored to the. specific corporace
structures and business intsrests of ATI and Qwest. That is, the proccedures
parallel the corporate structures and nierarchies of the companies and the
methods by which they wish to resolve disputes among themselves.

is not the provision of interconnection
essarily follows that this clauss is not
ederal Communications Act {("Act").
ement to the MPUC, because ths

& Qwest to do so.

Further, a dispute resolution <lzus
services or network elements. I ©
subject to Sections 251 and 2
And, Qwest has not submittecd
Telecommunications Act does noz
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Section 252 of the Act, by its terms, requires the submission of agreements to
state commissions for approval only with respect to agreements reiating to
"interconnection, services, or network,elements pursuant to section 231." 47
U.S.C. § 252(a) (l); see also § 232{b) and (e){(l). Consistently, the rCC
recognized that parties could simultaneously negotiate matters subject to
sections 251 and 252 as well &s non =231 or 252 matters, and that such an
approach to negotiations is censistent with the duty under section 251 to
"negotiate in good faith." Implementation of the Local Competition Provisions
in the Telecommunications Act cf 1996, 11 FCC Rcd 15499, § 153 (138%6),
subsequent history omitted.

Qwest suggests that any regulzatory obligation to file this agresement and allow
carriers who are not party to Cwest’s and Eschelon’s unique business
relationship to cct-ints provisions of the agreement would be contrary to
public policy. Such obligations would preclude, or at the very least provide



an enormous disincentive and barrier to, the ability of ILECs and CLECs alike
to reach satisfactory and beneficial business resolution of disputes that are
unique to the parties. Further, an inability tc resolve matters that
frequently arise and that are far removed from sections 251 and 252, such as
dispute resolution provisions for non-251 items, would lead to unnecessary and
voluminous litigation before the federal or state courts or before the MPUC.
Qwest, as shown by this agreement, is committed to working collaboratively
with its wholesale carrier customers to satisfy their needs rather than
proceeding teo litigation. Qwest suggests that the Minnesota DOC should
encourage, not discourage, the use of such settlements to allow Qwest to
resolve such disputes amicably and cooperatively with its wholesale customers.

In any event, the November 15, 2000 letter agreement arose in the context of
interconnection amendments that were filed for approval with the Minnesota
Commission. The interconnection amendments allowed for combinations of
network elements that were new Qwest wholesale products. Qwest agreed to
develop a new UNE platform product, referred to as UNE Star, in order to
provide an alternative to Eschelon. The terms and conditions of that new
product were set forth in an amendment to.-the interconnecticn agreement signed
on November 15 and filed with the Commission on December 6, 2000.

Importéntly, Section 1.3 of the amendment filed with the Commission set forth
an understanding that the companies would work together on a
business-to-business basis and develop escalation procedures.



DOC 0863St

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: Ferguson, Sharon
Date Requested: . 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In Section 3 of the "Confidential Agreement" set forth in a November 15, 2000
letter from Greg Casey at Qwest to Richard Smith at Eschelon Telecom, Inc.
(Q110036 - Q110038), Qwest and Eschelon agree to new, six-lievel escalation
procedures to resolve any and all. issues between them. Please identify at
least one ICA approved by the MPUC between Qwest and a CLEC in which Qwest
‘agrees to the same, six-level escalation’ procedures to resolve any and all
issues between it and the CLEC. Please provide a copy of the relevant pages
from the identified ICA.

RESPONSE:

Please See Response to Reguest £2.
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State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From:

Information Requested By:

Date Requested:
Date Response Due:

REQUEST:

In Section 3 of the "Confidential

Qwest Corporation

Ferguson, Sharon
11/27/2001

12/17/2001

Agreement" set forth in a November 15, 2000

letter from Greg Casey at Qwest to Richard Smith at Eschelon Telecom, Inc.
(0110038), Qwest and Eschelon agree, as part of Level € of new escalation

procedures, to waive "any tariff

limitations on damages or any other

limitation on actual damages." Please identify at least one ICA approved by

the MPUC between Qwest and a CLEC

limitations on damages or any other limitation on actual damages.

in which Qwest agrees to waive "any tariff
" Please

provide a copy of the relevant pages from the identified ICA.

RESPONSE:

Please See Response to Requast 62.
Further, the clause refsrsnced in

as part of Level 6 of the escalati
corporate structures and business

the procedures matcn the corporacs
and ths methods by which they wish

imizations
fic
2 hat is,
cruras and hierarchies of the companies
themsealves.

the Request, a waiver of tariff
rocedurss, reflects the spec
Tschelcn and Qwest.

1
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Depar:we“: cf Conmerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Reqguested By; Fergusen, Sharon
Date - Requested: . : 11/27/2001 :
Date Response Due: 12/17/2001

In agreement paragraph 3 of the "Confidentizl Amendment 1tizl/Trade
Secrat Stipulation" between Eschelon and Qwest (Q110041 Q110048) Eschelon
agrees to provide "consulting and network ssrvices" to Qwest in exchange for
"an amount that is ten percent (10 percent) of the aggregatad billed charges
for all purchases made by Zschelon form Qwest from November 15, 2000 through
December 1l 2005." Pleas= znswer the following with raspect to this
‘agresment '
ne nature ci the consulting sar zctually

a. Des*"ibf= in detail
provided by i
outside of

the amcunt of monay paid to Zschelon by Qwes: 4¢ date under ths

agraement.

£. Identi
in which Qwest ag
for services prov
rezlevant pags(s)

RESPONSE:

Please see Response to Rsguest 65. In addéition and in response to the
particular guestions of Regueszt &7

a. Zschelon has provided wide ranging consulting services with respect to
the creation of a UNE Star product raflectad in its interconnection amendment
dated November 13, 2001. Development of this product involved substantial
effort by Qwest, and Qwest has ussd consulting services from Eschelon in an
effort to make tn*s oroducg useful to CLEC customers and to improve Qwest's
delivery of this product. UNE Star is something that is included in Qwest's
interconnection agreement with Zschelon and is availablée to any CLEC wishing
to opt-in to all of ivs terms. RAttached as Trade Secret Attachment C is a
list of consulting teams from Zschelon that performed work from Qwest. Thoss

- teams include:



ing and suggesting modifica-ion
ti car

2. UNE-P Team - Assisted and made rezcommendations for delivery and
determining USOCs for features associated with UNE Star,

3. 8illing Team - Assists and makes recommendations to Qwest
regarding appropriate billing for UNE Star products given azpplicable
Commission orders and decisions inp multiple states and assisting in resolving
issues associated with billing for UNE Star.

4. Collocation Team - Assists and suggesis modifications for

brocesses for addressing collocation issuss in order :=o improva those
processes.

" 5. Cutover Team - Studied and suggested changes %o customer orocesses
in order to dscrease Qwest cutover times.

6. DSL Team - Assists Qwast in developing processss and methods for
providing re-sale of DSL.

7. Held Qrder Team - Workad with Qwest in an effort to evaluate Qwast
processes to reduce held orders. :

8. Network/Interconnecticn Tracking Team ~ Assisted in working with
Qwest on issues Tegarding how traffic is reuted in the Seattle and Portland
markets, '
b. See the McLeod Agresement,

£. The consulting arrangeme W Zschelon uses bill refunds as a
surrogate for hourly or cther yme that might otherwisa be pDaid to a
consultant entering into zn ar nge T with Qwest. Accordingly, this
agreement 1s-'not an exchange of a b ing refund for services provided by the
CLEZC. 3Because this involves consul g services as opposed to an
interconnection arrangemenz, tThis a ement term has not been included in an
interconnection agreement zmen EnT r tThe resasons set forth in response to
Request 66.

SUPPLEMENTAL RESPONSE 12/20/01:

For the period of 11/15/00 through 98/31/01, the amount due to Zschelcn is
$2,540,017.
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tate Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requeéted From: ‘Qwest Corporation
Information Requested By: 'Ferbuson, Sharon
Date Reguested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In a letter dated July 3, 2001 from Audrey McKenney (Qwest) to Richard Smith
(Eschelon) (Q110150 - Q110152), Qwest and Eschelon agree to an audit of the
switched access minutes reported by Qwest and Eschelon to determine whether
Qwest accurately recorded switched access minutes on UNE-P lines leased by
EZschelon. Please answer the following with respect to this agreement:

a. Identify at least one ICA approved by the MPUC between Qwest and a CLEC
that permits the CLEC to request the same type of audit. Please provide a
copy of the relevant page(s) from the identified ICA. :

D. According to the latter, the
audit to negotiate the terms anc
procedures to be followed and
switched access minutes repor
and conditions negotiated by

varties agreed to use the results of the
d ceonditions of any subsequent analysis or

or rasolution of future discrepancies in the

d Qwest. Plezse provide copies of any terms
e ties in acrod {sic) with this agreement.

n
Te
-
c. Identify at least one ICA approved by the MPUC between Qwest and a CLEC
that contains the same terms and con s, if any, as agreed to by Qwest
and bBschelon for resolution of disc es in the switched zccess minutes
reported by Qwest. Please provide a £ the relevant page(s) Z“rom the
identified ICA.

the subject of this data request is one
ement the purpose of which was to settla
uring discrepancies and underpayments,
0 Sections- 251 and 252 of the
provisicn for an audit of switched

e between the parties -o determine the
utes.

a. The contractual provision that

of the integrated covenants cf an a
potential litigation over alleged m
and similar matters that are not st
federal Communications Act ("Ac:t"j.
access minutes arose because of a dispu
accuracy of recorded switched access mir

o Qi

}+

a)
]
0

1 (D ot 1y

o}

The agreement is integrated; in other words, all of the terms of “he
agreement, such as the audit and Qwest’'s agreement to pay an interim amount,
were necessary and inextricablie parts of the bargained-for exchange. The
agreement is unigue to Eschelon and Qwest given their business relaticnship
under the particular circumstances sxisting at the time of the agreement.

- Further, the agreement, including the contractual provisions containing the
audit commitment, represents compromises of legitimate legal and factual
disputes and a resolution of the parties’ respective negotiating positions
regarding those billing disputes. :

This is a settlement of the calculation of switched access minutes, which
relates to interexchange services, not local exchange services. &Also, a



compromise of the parties’ positions of & past billing dispute in the concexs
of a unigue business relationsnhip does not constitute terms or ceonditions for
the provisioning of an intercennection service or network element within =hs
scope of sections 251 and 252. It necessarily follows that the audit
provisions and the agreement as a whole are not subject to Sections 251 and
252 of the Telecommunications Act. QOwest has not submitted this agreement to
the MPUC, because the Telecommunications Act does not require Qwest to do so.

Section 252 of the Act, by its terms, requires the submission of agreements to
state commissions for approval only with respect to agreements relating to
"interconnection, services, or network elements pursuant to section 251." 47
U.5:C. § 252(a) (1); see also § 252(b) and (e)(l). Consistently, the FCC
recognized that parties could simultanecusly negotiate matters subject to
sections 251 and 252 as well as non-251 or 252 matters, and that such an
approach to negotiations is consistent with the duty under section 251 to
"negotiate in good faith." Implementation of the Local Competition Provisions
in the Telecommunications Act of 1996, 11 FCC Rcd 15499, § 153 (1996),
subsequent history omitted. ’

Qwest suggests that any regulatory obligation to file this agreement and allow
carriers who are not party to Qwest’s and Eschelon’s unique business
relationship to opt-into provisions of the agreement would be contrary to
public pelicy. Such obligations would preclude, or at the very least provide
an enormous disincentive and barrier to, the ability of ILECs and CLECs . alike
to reach satisfactory and beneficial business resolution cof disputes that are
unique to the settling parties. Further, an inability to resolve disputes
that frequently arise and that are far removed from sections 251 and 252, such
as audits of a pending dispute, would lead to unnecessary and voluminous
litigation before the federal or state courts or before the MPUC. Qwest, as
shown by this agreement, is committed to working collaboratively with its
wholesale carrier customers to satisfy their needs rather than proceeding to
livigation. And, CLECs should have the ability to determine whether an
expeditious settlement would be o greater beneiit to their business interests
than a potentially lengthy litigatzion befores a judicial or regulatory
tribunal. Qwest suggests that the Minnesota DOC should encourage, not
discourage, the use of such setftlements to allow Qwest to rasolve such
disputes amicably and cooperatively with its wholesals customers.

b. Qwest and Eschelon nhave not reached a final resolution of the issue
addressed by this agreement.
c. See Respcnse to B.
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State Of Minnesota
Department of Commerce
INFORMATION REQUEST
P421/DI-01-814

Information Requested From: Qwest Corporation

Information Requested By: Ferguson, Sharon
Date Requested: 11/27/2001
Date Response Due: 12/17/2001

. REQUEST:

In a letter dated July 3, 2001 from Audrey McKenney (Qwest) to Richard Smith
(Eschelon) (Q110150 - Q110152, Qwest states that it has been paying Eschelon
an interim amount equal to the difference between $13.00 per line per month
and the amount Eschelon was able to bill IXCs for switched access, per line,
based upon the switched access minutes reported to Eschelon by Qwest. Please
identify at least one ICA approved by the MPUC between Qwest and a CLEC in
which Qwest agrees to make payments of the same kind and amount to the CLEC.
Please provide a copy of the relevant page(s) form the identified ICA.

RESPONSE:
Please See Response to Request 74,

In addition, this agresement was & temporary resolution of a billing issue, nof

an interconnection agreement term, and.it was subject to a true-up once the
audit was completed. There:ore, :he Request’s characterization of this
provision is not complete or accurate. This provision has not been included

in an interconnection agresment amendmen:t for the reasons set forth in
respense to Recquest 74 (A).



DOC 07651

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: Ferguson, Sharon
Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In a letter dated July 3, 2001 from Audrey McKenney (Qwest) to Richard Smith
(Eschelon) (Q110150 - Q110152), Qwest agrees to increase the amount it will
pay Eschelon to the difference between $16.00 per line per month and the
amount Eschelon was able to bill IXCs for switched access, per line, based
upon the switched access minutes reported to Eschelon by Qwest. Please
identify at least one ICA approved by the MPUC between Qwest and a CLEC in
-which Qwest agrees to make payments of the same kind and amount to the CLEC.
Please provide a copy of the relsvant page(s) from the identified ICA.

RESPONSE:

[\
ja

(o8
~J
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See Responses to Requests 74
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State Of Minnesota
Department of Commerce
INFORMATION REQUZST

P421/DI-01-814

Information Requested From: . .- Qwest Corporation
Information Requested By: ~  Ferguson, Sharon
Date Requested: ‘ 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In a letter dated July 3, 2001 from Audrey McKenney (Qwest) to Richard Smith
(Eschelon) (Ql110150 ~ Q110152), Qwest identifies an issue relating to access
records for Qwest's intralATA toll traffic terminating to customers served by
.an Eschelon switch and agrees that, until the issue is resolved, Qwest will
pay Eschelon $2.00 per line per month for such traffic. Please identify at
least one ICA approved by the MPUC between Qwest and a CLEC. Please provide a
copy of the relevant page(s) from the identified ICA.

RESPONSE:

See Responses to Requests 74 and 75.

further, this letter is a temporary resolution of a dispute that is ongoing
between the parties regarding switched access billing. The parties are

continuing to negotiate in an attempt to resclve this issue. The temporary
agreement has not been filed for the reasons set forth in response to 74(a).



State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: ' Ferguson, Sharon
Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

Please identify at least one ICA approved by the MPUC between Qwest and a
CLEC containing the same terms as the Trial Agreement between Qwest and
Eschelon (Q110153 - Q110166). Please provide a copy of the relevant page(s)
from the identified ICA. ’

RESPONSE:

See Section 2.10 of the Interconnection Agreement Amendment signed on November
15, 2000 and filed with the Commissicn on December 6, 2000.



tate Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: : "Ferguson, Sharon-
Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 2.1 of the."Qwest/Eschelon Implementation Plan" (Q110339 -
Q110353), Qwest agrees to astablish a service account team for Eschelon.
Please identify at least one ICA approved by the MPUC between Qwest and CLEC
in which Qwest agrees to provide a service atgount team with the same )
obligations described in paragraph 2.1. Please provide a copy of the relevant

page(s) Ifrom the identified ICA.

RESPONSE:
s data request includes the implementation of
lesale customer. This agreement reflects the
£ Eschelon and Qwest and is unique to their
r business relationships. It is standard
C establish some form of a service account team
rovide a service account team is not a ter;

The agreement referenced in thi
service account teams for a who
individual business practices o
cooperate structures and the

i
operating procedure for Qwes:t t
t to

for customers. An agreement o} i & s

or condition for the provisioning of an interconnection service or a network
element. It necessarily follows tha:t the agreement is not subject to Sections
251 and 252 of the Tealecommunica-ions Acc. Qwest has not submitted this -
agresment to the MPUC, beczuse the Talecommunications Act does not require
Qwest to do so.

Section 252 of the Act, by its tferms, requirss the submission of agresements to
state commissions for approval only with respect to agreements Ior the
orovision of "interconnecrtion, Services, or networx elements pursuant %o
section-251." 47 U.S.C. § 252(a)(1l); see also § 252(b) and (e) (1).
Consistently, the FCC recognized that parties could'simultaneously negotiate
matters subject to sections 251 and 252 as well as non-251 or 252 matters, and
that such an approach to negotiations is consistent with the duty under
section 2Z51 to "negotiate in good faith." Implementation of the Local
Competition Provisions in the Telscommunications Rct of 1996, 11 FCC Red
15499, § 153 (1996), subseguent ristery omitted.

Qwest suggests that it is in the public interest to allow companies such as
Qwest and Eschelon to confer and agree on establishing business relationships
that suit the particular needs and structures of their respective companies.
Any requlatory obligation to file this agreement and allow carriers who are
not party to Qwest’s and Eschelon’s uniqgue business relationship to opt-into
provisions of the agrsement would be contrary to public policy. Such
cbligations would preclude, or at the very least provide an enormous
disincentive and barrier to, the ability of ILECs and CLECs alike to reach
satisfactory and beneficial business resolution of matters that are unique to
the parties. Qwest, as shown by this agreement, is committed to working
collaboratively with its wholesale carrier customers to satisfy their needs.
Qwest suggests that the Minnesota DOC should encourage, not discourage, the

s}



use of such arrangements to allow Qwest tTo work cooperatively with 1its
wholesale customers.



DOC 08731

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: = Ferguson, Sharon
Date Requestead: ) 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

Paragrapn 2.2 of the "Qwest/Eschelon Implementation Plan" (Q110339 - Q110353)
refers to an escalation chart and escalation process set forth in Attachment
2 to the Implementation Plan. Please Identify at least one ICA approved by
the MPUC between Qwest and a CLEC in which Qwest provides the same escalation
chart and process to a CLEC. Please provide a copy of the relevant page(s)
from the identified ICA.

- RESPONSE:
Section 1.3 of the amendm the interconnection agreement executed on

T to
November 13, 2000 and submitted for approval by the Minnesota Commission
provides for the parties to develop an escalation process. It says:

(1)
a0y
't

1.3 The Parties wish to establish a business-to-business relationshiop and
have agreed that they will zttempt to resolve all differences or issues that
may arise under the Agreements cr this Amencment under an-escalation process
to be established betw=2sn the Parzies.

The letter that is the subjec:t of this Request letter sets forth the specifics
associated with that process. '



Information Requested From:

Qwest Corporation

Information Requestad By:. Ferguson, Sharon
Dats Reguested: 11/27/2001
Czte Respenss tue 12/17/2001

se identify-
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DOC  090S:

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Reguested From: Qwest Corporation
Information Requested By: - ) Ferguson, Sharon
Date Reguested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 2.3 of the "Qwest/Eschelon Implementation Plan" (Q110339 -
Q110353), Qwest agrees that Dana Filip and/or her designee will meet with
Rick Smith of Eschelon on a Quarterly basis to review the status of
gschelon's service-reélated issues. Please identify at least one ICA approved
by the MPUC between Qwest and a CLEC in which Qwest agrees to provide a
person of equal or greater title to meet with the CLEC on a guarterly basis
to review the status if service-related issues. Please provide a copy of the
relevant page(s) from the identified ICA.

RESPONSE:

This provision refers to zn agreement to meet on a regqular basis with the
customer to confer about service-related issues. It serves the same purposes
‘and is subject to the same aznalysis zs the meetings addressed in Qwest’s
Response to Request 62. Therefcre, please see Request 62.
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State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: Ferguson, Sharon
Date Requested: ) 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraph 3.1 of the "Qwest/Eschelon Implementation Plan"™ (Q110339 -
Q110353), Qwest agrees to calculate local usage charges associated with UNE-?
switching in accordance with the procedures set forth in Attachment 3 to the
Implementation Plan. Please provide a copy of the ralevant page(s) irom the
identified ICA.

RESPONSE:

The contractual provision that is the subject of this data request is one of
the integrated covenants of an agreement the purpose of which was to settle

potential litigation over possible billing discrepancies. Furthermore,
‘Attachment 3 censtitutes a formulz for implementing a process for measuring
switched access minutes based on Sschelon's particular traffic
characteristics. Such a calculation is unigué o the business interests of
Eschelon.

Qwest has not submitted this agreement to the MPUC because the
Telecommunications Act does not require Qwest to do so. Section 252 of the
Act, by its terms, requires the submission of agreements to state commissions
for approval only with raspect o agraements for the provision of )
"interconnection, services, or network elements bursuant to secticn 251." 47
U.5.C. § 252(a) (1); see also § 252(b) and (e){l). In contrast, Atrtachment 3
o this agreesment address the procedures for calculation of access services,
not local exchange services. The FCC recognized that parties could

simultaneously negotiarve matters subject to sections 251 and 252 as well as
non-251 or 252 matters, and tha: such an approach to negotiations is
consistent with the duty under section 251 to "negotiate in good faith."
Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996, 11 FCC Rcd 15493, § 153 (1996), subsequent history omitted.

Not only is there no statutory r irement that Qwest submit such settlement
agreements for the MPUC’'s approval and make them available to other carriers,
but imposing such a requirement would be contrary to public policy. Such a
requirement would make it difficult or impossible for Qwest tc reach
settlements of such matters and would lead to unnecessary litigation before
the federal or state courts or before the MPUC. Qwest is committad to working
‘collaboratively with its wholesale carrier customers to satisfy their needs
rather than proceeding to litigation. Qwest suggests that the Minnesota DOC
should encourage, not discourage, the use of such agreements to resolve
disputes amicably and to address the CLEC’s specific and unique business
incerests.



State 0Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By:- Ferguson, Sharon
-Date Requested: 11/27/2001

Date Response Dus: 12/17/2001
REQUEST:

In paragraphs 4.1 through 4.3 of the "Qwest/Eschelon Implementation Plan"
(Q110339 - Ql10353), Qwest and Eschelon agree to track and report performance
measures designed to monitor Qwest's levels of service; hold monthly meetings

- to review and discuss the measurements; and develop a joint action plan to )
facilitate improvements in service. Please identify at least one ICA approved
by the MPUC between Qwest and z CLEC in which Qwest agrees to provide the
same level of performance measurement-related services to a CLEC. Please
provide a copy of the relevant page(s) for the identified ICA.

RESPONSE:

Qwest provides the same perform ¢ measurement related services to CLEZCs in.
connecticn with the perfecrmance dicator definitions it has developed through
the Regional Oversight Committss process. Those materials are available by

i
web and available for anycne.

mer regarding performance measurements
e. Such willingness is not a term or

~
t been included in an interconnection
sponse to Reguest 62.

Qwest is willing to meet with any cu
and to facilitate improvements in sar
condition of interconnection and has
agreement amendment. Ses generzlly, R




DCC 05433t

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: ) ., Ferguson, Sharon
Date Requested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

Please identify at least one ICA approved by the MPUC between Qwest and a
CLEC in which Qwest agrees to track the same performance measurements that
were developed as described in paragraph 4.1 of the "Qwest/Eschelon
Implementation Plan” (Q110339 - Q110353). Please provide a copy of the
relevant page(s) from the identified ICA.

RESPONSE:

See Response to Request 92.



P421/DI-01-814
Information Requested From: Qwest Corporation

-
"

Information Requested By: erguson, Sharon

Date Regu=asted: 11/27/2001
Date Response Due: 12/17/2001
REQUEST :

In paragraph 8 of the "Qwest/Eschelon Implementation Plan" (Q110339 -
Q110353), Qwest agrees to coordinate UNE-P conversions with Eschelon. Please
identify at least one ICA approved by the MPUC between Qwest and a CLEC in
which Qwest agrees to provide the CLEC with the same services for
coordination of UNE-P conversions. Please provide a copy of the relevant
page{s) from the identified IC2.

RESPONSZE:

The agreement referenced in this data rsquest includes Qwest’s practice to
coordinate UNE-P conversicns with CLEC customers. It is a coordinated plan in
accordance with the specific nesds cf the CLEC. This procedure is not a term
or condition for the provi sicnin; oI an interconnection service or a network
element. Qwest has not submitted this agrﬂﬁment to the MPUC, becauss the
Telecemmunications Act does nct raguire Qwest to do so.
Section 252 of the Act, by its ¢ , requires the submission of agreements to
state commiSSLOns for aporoval o with respect to agreements for the
provision of "interconnecticn, s ‘ces, or network elesments pursuant tTo
section 251." 47 U.S.C. § 252¢(a ; see also § 252(b) and (e) (1).
Consistently, the FCC -ecogdized at parties could simultaneously negotiate
matters subject to sections 251 and 252 as well as non-251 or 252 mattsrs, and
that such an aporoach to nngozi ations is consistent with the duty under
section 251 to "negotiate in good fazith." Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996, 11 FCC Rcd
154939, § 153 (1996), subsequent history omitted. '
Qwest suggests that it is in the public interest to allow companies such as
Qwest and Eschelon to cocrdinate susiness relztionships that suit the
particular needs and structures s their respective companies. Any regulatory
obligation to file this agreemen: and allow carriers who are not party to

r

Qwest's and Eschelon’s unique business relationship to opt-intc provisions of
the agreement would be contrary :to DLDllC policy. Such obligations would
preclude, or at the very least prcvide an enormous disincentive and barrier
to, the ability of ILECs ‘and CLECs alike to reach satisfactory and beneficial
business resolution of matters that are unique to the parties. Qwest, as
shown by this agreement, is committed to working collaboratively with its
wholesalé carrier customers to satisfy their needs. Qwest suggests that the
Minnesota DOC should sncourage, not discourage, the use of such arrangements
to allow Qwest to work coopera=tively with its wholesale customers.




- State O Minnesota
Department oI Commerc
INFORMATION REQUEST

P421/DI-01-814

Iinformation Requested From: Qwest Corporation
-Information Requestad By: ' Ferguson, Sharon

Date Regquested: 11/27/2001

Date Response Due: 12/17/2001
REQUEST:

In paragraphs 3, 3.a, 3.b, 3.c, and 3.d of the "Confidential Stipulation
Between Small CLECs and U S WEST" (Q110022 - Q110027), Qwest se:s forth terms
and conditions pursuant to which it will permit the small CLEC parties o cp:
into the terms of any effective iCAs that were voluntarily negotiated and
entered into by U S WEST and CLZCs in any other state in U S WEST's oparating
territory. Qwest and the small CLEZCs further agree to implement these ferms in
ICA amendments to be filed on March 17, 2002. Please answer the fecllowing with

respect to this agreement:

a. Why do the terms oi :zhsse saragrazphs not beccome effective until March
17, 20027

b. Have any ICAs between Qwes: znd any of the small CLECs that are parties
To this agreemsnt been amendsd o L b te these pick and choose terms to

date?

c. Identify any ICA apcrocved oy MPUC between Qwest and a CLEC in which
Qwest agrees to provide the CLZIC with the same pick and choose provisions as
set forth in this agreemen:t. Flease provide a copy of the relevant page(s)

from the identified ICA.

t

d. Please produce any documents in which Qwest agrees to provide, to a CLEC
cperating in Minnesota (cther thar the small CLECs that are party tec this
agreaement), immediately or in the ZIuture, the same pick and choose prowvisions

as set forth in this agreemen

RESPONSE:

a. The terms of this paragraph b=zcme effective on March 17, 2002, because
that is the date that the current A7T&T interconnection agreement will expire.
b.. No.

c. Please see Responses to Reguest 95(A) and (B). Pursuant to agreament of
the small CLECs and Qwest, such amendments will be effective on March 17,
2002, and will be filed with the Minnesota Commlssion on March 17, 2C€G2.
Further, this is a settlement agreement arising out of the parties’
adversarial positions relating to zhe Qwest/U S WEST merger. Provisisns
agreeing to enter into an incercenne ection agreement on a future dats znd to
settlie pre-existing litigation ars not terms or conditions for the provision
of an interconnection services cr netwcrk element and therefore not subject to
sections 251 and 252 of the Telecommunications Act. Qwest has not submitted
this agreement to the MPUC, because the Telecommunications Act does no

require Qwest to do so.



Section 232 of the Act, by izs terms, ion of agreemants
tc stace commissions for azpproval only w reeaments relating
"interconnection, services, or network ei Te section 231." 4
U.S.C. § 252(a)(1l); see-also § 252(b) and (e) (1). Consisterntly, the TCC
recognized that parties could simultaneously negotiate matters subject to
sections 251 and 252 as well as non-251 or 252 matters, and that such an
approach to negotiations is consistent with the duty under section 231 tc
"negotiate in good faith." Implementation of the Local Competicion
"Provisiens in the Telecommunications Act of 1896, 11 FCC Red 15485, § 153

(1996), subsequent history omitted.

Qwest suggests that any regulatory obligaticn to-'file this agreement and
allow carriers who are not party to Qwest’s and the small CLECs unique
business relationship to cpt-into provisions of the agreement would be
contrary to public policy. Such obligations would praclude, or a%t the very
least provide an enormous disincentive and barrier to, the ability of ILECs
and CLECs alike to reach satisfactory and beneficial business resolution of
disputes that are unique to the settling parties. Further, an inability to
resolve disputes that frequently arise and that are far removed from sections
251 and 252 would lead to unnecessary and voluminous litigatien befcre the
federal or state courts cr pefore the MPUC. Qwest, as shown by this
-agreement, is committed to working collaboratively with its wholesale carrier
customers to satisfy their needs rather than proceeding to litigation. And,
CLECs should have the ability to determine whether an expeditious settlement
would be of greater benefit to their business interests than a potentially
lengthy litigation before a judicial or regulatory tribunal. Qwaest suggests
that the Minnesota DOC sheculd enccourage, not discourags, the use of such
settlements to allow Qwest to resolve such disputes amicably and
cooperatively with its wholesale customers.

d. None.



DOC 1213

jea

State Of Minnesota
Department of Commerce
INFORMATION REQUEST

P421/DI-01-814

Information Requested From: Qwest Corporation
Information Requested By: Ferguson, Sharon
Date Requested: 12/03/2001

Date Response Due: 12/14/2001
REQUEST:

In paragraph l.d of the "Confidential Settlement Document” dated April 25,
2000 between US WEST and McLeodUSA (Q110100-Q110104), US WEST and McLeodUSA
agree that all interim rates, except reciprocal compensation rates, will be
treated as final; that any final commission orders will be applied
prospectively and not retroactively, and that neither party will not bill
each other for any true-ups between interim prices and those ordered as final
by a commission. Please identify at least one ICA approved by the MPUC
between US WEST/Qwest and a CLEC in which Qwest agrees that all interim
rates, except reciprocal compensation rates, will be treated as final; that
any final commission orders will be applied prospectively and not
retroactively, and that neither party will not bill each other for any
true-ups between interim prices and those ordered as final by a commission.
Please provide a2 copy of the relevant page(s) from the identified ICA.

RESPONSE:

As stated in the agreement thar is the sub ject of this Request, Qwest'’s
predecessor, U S WEST Communicatiocns, and McLeod USA agreed to a settlement of
a myriad of billing disputes as well as McLeod’s intervention and adversarial
position to the Qwest/U S WEST merger in 2000,

© This agreemen% therefore stands as a sattlement and business compromise of
pre-existing disputes and of pending litigated actions. Sections 25! and 252
do not include within their Scope agreements in which a settlement of
pre-existing litigated positions is the primary b argained-for term or
condition. Further, the provision that is the sub ject of this Request is
integrated with all of its other terms and conditions, including the _
withdrawal of McLeod’s opposition of the merger. 2nd, due to the integrated
.nature of and all of the agreemer:t’s covenanis, the agreement is unique to
Mcleod and Qwest.

"Additionally, the agreement is urique to Mcleod and U S WEST ¢iven their
business relationship under the particular circumstances existing at the time
of the agreement. Further, the agrzement represents compromises of legitimate
legal and factual disputes and a resolution of the parties’ respective
negotiating positions regarding various billing disputes.

Qwest has not sub mitted this agreement to the MPUC, b ecause the
Telecommunications Act does noc require Qwest to do so. Section 252 of the
Act, by its terms, regquires the submission of agreements to state commissions
for approval only with respect to agreements relating to "interconnection,
services, or network sliements pursuant to section 251." 47 U.S.C. § 252(a)(1);
see also § 252(b) and (e)(l). Censistzsntly, the FCC recognized that parties
could simultanecusly negotizte matters subject to sections 251 and 252 as well



as non-251 or 252 matters, and that such an approach to negotiations is
consistent with the duty under section 251 to "negotiate in good faith."
Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996, 11 FCC Rcd 15499, § 153 (1996}, subsequent history omitted.

Qwest suggests that any regulatory obligation to file this agreement and allow
carriers who are not party to Qwest’s and McLeod’s unique b usiness
‘relationship to opt-into provisions of the agreement would be contrary to
public policy. Such obligations would preclude, or at the very least provide
an enormous disincentive and barrier to, the ability of ILECs and CLECs alike
to reach satisfactory and beneficial business resolution of disputes that are
unique to the settling parties. Further, an inability to resolve disputes that
frequently arise and that are far removed from sections 251 and 252, such as
billing disputes, would lead ro unnecessary and veluminous litigation befor
the federal or state courts or b efore the MPUC.. Qwest, as. shown by this-
agreement, is committed to working collaboratively with its wholesale carrier
customers to satisfy their needs rather than proceeding to litigation. And,
CLECs should have the ability to determine whether an expeditious settlement
would be of greater benefit to their business interests than a potentially
lengthy litigation before a judicial or regulatory tribunal. Qwest suggests
that the Minnesota DOC should encourage, not discourage, the use of such
settlements to allow Qwest to resolve such disputes amicably and cooperatively
with its wholesale customers.

Without waiving its ob jections, Qwest states the parties filed the first
amendment to their ICA on June 30, 2000 and the MPUC approved the amendment on
September 13, 2000.
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PROCEDURAL HISTORY

On March 7, 2000, the Comrission ssucd a Notice and Order for Hearing referring this merger
petition to the Office of Adminisirarive Hearings for contested case proceedi ngs.

The partie~ at that time were the petirioners (U § WEST/Qwest), the Minnesata Department of
Commerce (the Department). the Residential and Small Business Utilities Division of rhe Office
of the Atterney General (RUD-CAG), the Northwestern Bell/U S WEST Retiree Association
ithe Retiree Association), AT&T Communications of the Midwest (AT&T). Rhythms Links.
Ine., Covad Communications Company «Zovad). Cady Telemanagement. lnc (Cady s,
McLeodUSA Telecommunic:tion Services. Mg, (Mcle wi. and ten compenizzee foca ool
carriers appearing -ointly as  Small ClLE:Ts."

On March 17, 2000. U S WEST Qwest filed « request for reconsideration. arguing tat the
issues in the cise could be resolved without evidentiary hearings. Reconsideration was nppased
by the Departinent the Smal: CLECx. the Retiree Association. McLeod: Cevad. AT&T . and the
RUD-0Af.

n March 22, April 5, and Aprit 11. 2000, the Administrative Law Judge issued scheduling and
prehearing orders setting filing deadlines, hearing dates. and discevery procedures.



Between March 2. 2000 and April 25. 2000, U § WEST/Qwest reached settlement agreements
with all parties to the case except the Retiree Association. The Department, the RUD-OAG. and
the petitioners reached a comprehensive joint settlement dgreement.

On April 25. 2000. U S WEST/Qwest’s petition for reconsideration came hefore the
Commission. At thar time the only party still opposing reconsideration was the Retiret
Association  The other parties urged the Commission to reconsider and reverse its decinion
sending the case to the Office ¢f Administrative Hearings for evidentiary proceedings.

FINDINGS AND CONCLUSIONS

The Commission finds that there is no curtent need for evidentiary hearings on the issues
outlined in the March 7 Notice and Order ‘or Hearing.

As the record of this case has devctoped, allls intervening telecommunications carriers hive
found common ground with U § WEST/Qwest. They have stipulated to the facts relevant o
their claims and have negotiated outcomes acceptable both to themselves and to

U S WEST/Qwest. One of the main purpuses of the evicentiary hearings - o probe these
parties’ claims tnat the merger might impa:r therr ability to compete - is therefore gonu

Even more significantly, the two public agencies charged with representing the public interest
and consumers” interests in utility matters have negotiated a comprehensive setilement with

U S WEST/Qwest.  The agencies state thal this settlement adequately protects and affirmatively.
promotes the puhlic interest, constmers | interests, and the interests of the eompetitive market.
These agencies, o, have stipulated {with U 8§ WEST/Qwest) to the facts relevant to ~heir
claims. .

Finally, at hearing the Retiree Association clarified that its claims, although tinked with the
proposed merger in 4 practical sense, do not depend upon the merger for their validity or
enforceability. Should Commissicn jurisdiction over these claims be established, it is possible
that an independent .nquiry would be a beiter procedural vehicle for resolving them than this
docket. That issue will be examined after the final comment period referred ) below

For all these reasons. the Commission rec msiders and rescinds its March 7. 2000 Ordor
referring this case for contested cuse proceedings. Before deciding the merits of this merger
application. the Commission will ~olicit, by separate not ce, a finai round of <omments {rom
parties and interested persons. ' ) -

The Commussien will so order .

2



ORDER

1 The Clomumission hereby reconsiders its Order of March 7. 2000. withdraws its referral
of this case to the Office of Administrative Hearings for contested case proceedings and
rescinds its Notice and Order for Hearing.

[

By separate notice the C ommission will establish o final comment pertod on the nerits ot
the merger application.

3. This Order skall become efrective i:nmediately

BY ORDER OF THE COMMISSION
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‘This document can be made available in alternative formats (i.e., large print vr audio tape) by
salling (651) 297-4596 (voice), (6519 297-1200 (TTY). or 1-800-627-3529 (TTY relav service).



