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II. STATEMENT OF THE CASE

Respondent on Appeal and Cross Respondent, the Idaho Public Utilities
Commission, believes the Statement of the Case set forth in the Appellants’ Brief is incomplete.
Consequently, the Commission offers its own statement of the case.
A. Nature of the Case

This is an appeal and cross appeal from final Ordérs of the Idaho Public Utilities
Commission (the “Commission’) iﬂ an administrative proceeding that had three parts or phasés.
The first part was referred to as the “Liability Phase,” the second part was the “Credit Phase,”

-and the third part was the “Remand Phase.” R. Vol. V, pp. 974-76. In the Liability Phase the

Commission found thatf | Respondent Qwest Corporation had inappropriately charged the
Appellants (col‘lectively referred to as the “Pagers”) for certain telecommunications services and
facilities in violation of the federal Telecommunications Act of 1996 and implementing
regulations issued by the Federal Communications Commission (FCC). Consequently, the
Commission concluded that the Pagers were entitled to refunds in the form of either cash
reimbursements or billing credits. In the Credit Phase, the Commis)sidn determined the refund
amounts that Qwest owed to each of the three Pagers. In the Remand Phase, the Supreme Court
temporarily remanded the case to the Commission so the parties could examine a January 2004
opinion issued by the D.C. Court of Appeals. On remand and relying on the controlling Circuit
opinion, the Commission modified its prior Orders and increased the refunds due the Pagers.

The Pagers generally appeal from the Credit Phase Order Nos. 29064 and 29140 (R. -
Vol. V, pp. 789-820, 854-913); and Qwest cross appeals from the Remand Order Nos. 29555 and
29603 (/d., pp. 973-95., 1008-28). The Pagers claim the Commission ordered refunds should be

larger and in cash; Qwest maintains the refunds should be smaller and in billing credits.
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B. Course of Proceedings

1. The Liability Phase. In September 1999, PageData and Radio Paging Service
filed with the Commission a Joint Petition for a Declaratory Order against Qwest Corporation’s
predecessor, U S WEST Communications. R. Vol. I, p. 1. The Commission processed the
Petition as a Complaint. /d., p. 128 n.2. Count I vof the Complaint alleged that since 1996 Qwest
had charged the Pagers for telecommunication services vand facilities in violation of the<federal
.Telecommunic_ations Act of 1996 and FCC regulations. The Pagers claimed thatl FCC
regulations and orders prohibit Qwest from charging them for Qwest facilities and sérvices used
to transport Qwest customers’_teléphone calls to the Pagers. Id., pp. 1-6. Count II alleged Qwest
discriminated against the Pagers by providing more favorable service rates to other paging
carriers. InJ anuary 2000, T’el-Car, Inc. petitioned to intervene as a complainant. R. Vol. V, p.
969. The Commission granted intervention. /d., p. 971.

In July 2000, the Commission issued its first of three Liability Phase Orders
dismissing the Pagers complaint. R. Vol. I, p. 63. The Pagers filed a timely Petition for
Reconsideration premised upon a (then) recently issued FCC Order, TSR Wireless v. U S WEST |
Communications.! Id., p 77. Qwest supported the Pagers’ Petition so that the Commission
could address the FCC’s TSR Order. Id., pp. 112-14. In August 2002, the Commission issued
Order No. 28473 granting reconsideration and scheduling a hearing. Id., p. 116.

After the hearing, the Commission issued its second Liability Phase Order in
December 2000 reinstatihg the Pagers’ Count I. Id., pp. 128-41. Based upon Qwest’s offer to

comply with the TSR Order (Id., p. 113) and the holding of the TSR Order, the Commission

! Memorandum Opinion and Order, 15 FCC Rcd 11166 (2000), reconsideration denied, 16 FCC Rcd 11642 (2000),
affin’d sub nom. Qwest v. FCC, 252 F.3d 462 (D.C. Cir. 2001) (hereinafter the “7SR Order”). The TSR Order is
found in the Record at Vol. I, pp. 79-108 and in the Pagers initial Brief at Tab 3.

RESPONDENT ON APPEAL
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found that the Pagers “are entitled to a billing credit or reimbursement for the [Qwest] charges

they have incurred for the facilities used to deliver [Qwest]-originated traffic” to them. Order
‘No. 28601 (emphasis added), R. Vol. I, p. 137. The Pagers did not seek reconsideration on their
Count II. Id., n.2, R., p. 128. Order No. 28601 directed the Parties to exchange detailed billing
informatioﬁ in hopes of settling the refund due each Pager. Id., p. 140.
In January 2001, the Pagers filed a Petition to Amend the ordering paragraphs of
Order No. 28601. Id., pp. 142-45. Among the. propoéed changes, the Pagers sought to amend
the Order by deleting the phrase “a billing credit or” from the paragraphs that found the Pagers
are “entitled to a billihg credit or a reimbursement. . . .” Id., p. 144. In other words, the Pagers
wanted only cash reimbursemeﬂts. For the first time, the Petitioners also requested 12% interest |
on the refunded amounts and attorneys fees. Id., p.142. Qwest opposed the Pagers’ Petition to
Amend and asserted the Commission’s “Rehearing Order [No. 28601‘] is correct in providing for
reimbursement or billing credits.” Id., p. 176 (ernphasis added). |
In February 2001, the Commission issued its third Liability Phase Order granting
and denying the Pagers’ proposed changes. Id., p. 182. The Commission denied the Pagers’
request to delete the “billing credit” phrase from the Order. Id., p. 183. It also denied the request
for attorney fees and the 12% interest but ordered intereét at the telephone customer deposif rate
(the federal T-Bill rate).. The Commission again direéted the parties to exchange information in
the hopes of settling the refunds; Id.,p. 191. No party filed an appeal from this final Order.

2. The Credit Phase. When the parties were unable to reach settlement on the

refund amounts, the Commission set this matter for hearing and appointed a Hearing Examiner.
R. Vol. I, pp. 193-96. The evidentiary hearing was held on July 24-25, 2001. Id., p. 195. Both

the Pagers and Qwest presented witnesses and exhibits. The hearing transcript is more than 500
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pages and more than 300 pages of exhibits were submitted. The Pagers and Qwest each
submitted post-hearing briefs (R. Vol. II, p. 224; p. 294) and reply briefs (/d., p. 321; p. 342),
respectively.

On November 30, 2001, the Hearing Examiner issued his Proposed Order. R. Vol.
11, pp. 399-422. The Examiner recommended that the Pagers were entitled to refunds but less
than the amounts they claimed. The Examiner found that the Pagers weré not entitled to refunds
for non-paging servic;es. Id., pp. 401, |2, 404, 408-09. The Examiner also determined that
refunds were not due for the delivery of third-party “transit traffic” originated by carriers other
than Qwest, or for the Pagers use of Qwest “wide area calling” services. Id., pp. 412-13.
Finally, the Examiner found that Qwest presented the better evidence regarding the billiﬁg and
payment information used to calculate the refunds. Id., pp. 403-08, 419-20 (f 3-5).

In December 2001, the Pagers submitted timely Exceptions to ‘the Examiner’s
Proposed Order. R Vol. III, p. 423. Also in December, the Pagers submitted Supplement
EXceptions. Id., p. 473. In June 2002, the Pagers filed untimely Suppleniental Exceptions. R.
Vol. III, p. 513-Vol. IV, p. 788.

| In July 2002, the Commission issﬁed its lengthy Credit Phase Order No. 29064

affirming and expanding on the Examiner’s Proposed Findings of Fact. R. Vol. V, pp. 789-820.
In Augﬁst 2002, the Pagers filed a timely Petition for Reconsideraﬁon raising more than 35
points of contention. Id., p. 831. ' On August 14, 2002, Qwest ﬁled‘ its updated calculations
regarding the Pagers; refunds based on the Commission’s OrdervNo. 29064. Id., p. 851. In
August’ 2002, Qwest filed an Answer to the Pagers’ Petition for Reconsideration urging the

Commission to deny reconsideration. R. Vol. V, p. 854. In September 2002, the Commission
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issued Order No. 29109 granting reconsideration so that it could review the numerous issues
raised by the Pagefs. Id., p. 860.

In November 2002, the Commission issued its Credit Phase Reconsideration Order |
No. 29140 affirming, amending and clarifying its prior Credit Order No. 29064. R. Vol. V, pp.
863-914. The Commission determined that refunds were not due the Pagers for: (1) their non-
paging services and facilities; (2) “transit traffic” from non-Qwest carriers; and (3) “wide area
calling” arrangements. Id., pp. 886, 895-98. The Commission also increased the amount of
billing credit refunds owed each Pager. Because the Pagers had stopped paying their paging bills
and the refunds were smaller than the amounts requested, the Commission acknowledged that tile
refunds may not exceed the amounts the Pagers owe Qwest. “E this the case, it would be"
unreasonable to require cash reimbﬁrsements.” Id., p. 909 (emphasis added).

In December 2002, the Pagers timely filed their Notice of Appeal. Id., p. 928. After
the Notice of Appeal was filed, the Parties agreed to participate in the Court’s appellate
settlement process. In January 2003, the Court stayed the | appeal pending settlement
negotiations. Following unsuccessful negotiations, the Court reinstated the appeal in November

2003 with the Pagers initial brief due in February 2004. ‘

3. The Remand Phase. On February 13, 2004, the Pagers, Qwest and the
Commission filed a Stipulated Motion with this Court to suspend the appeal and temporarily
remand this matter back to the Commission. They maintained there was good cause to suspend
the appeal primarily so that they could consider a recent decision issued in the D.C. Circuit,
Mountain Communications v. FCC, 355 F.3d 644 (D.C. Cir. 2004). The parties asserted that

remanding the matter would allow the Commission to reconsider two paging issues addressed in
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the Mountain opinion and the subject of this appeal: (1) “transit traffic”; and (2) “wide area
calling” arrangements. On March 8, 2004, the Court granted the temporary remand.

On remand, negotiations to settle the two remand issues were unsuccessful.
Consequently, on May 11, 2004, the Commission issued Order No. 29491 directing the Pagers
and Qwest to file supplemental briefs addressing the transit traffic and wide area calling issues in
light of the Mountain decision. R. Vol. V, p. 997. On May 28, 2004, Qwest filed its
supplemental brief on remand. > Appeal R., Exh. 1. The Pagers filed their remand brief on June
8,2004. Id., Exh. 2.

On August 2, 2004, the Commission issued its Remand Order No. 29555 granting in
part and denying in part the Pagers’ request for additional compensation for transit traffic and
wide area calling, based in part on the D.C. Circuit’s Mountain decision. R. Vol. V, p. 973
(Appendix 1). This Order noted that because the refunds have been substantially increased from
those amounfs initially calculated after the 2002 hearing, “it is possible that the refund credits
might exceed the amounts the Pagers owe Qwest, if any. If the refunds afforded [the Pagers]
exceed the amounts they owe Qwest, then Qwest shall provide them with cash reimbursements. .
.2 Id., App. 1, p. 993. |

On August 12, 2004, Qwest filed its recalculations of the refunds. Appeal R., Exh.
5. On August 20, 2004, Qwest filed a Motion to Stay Order No. 29555 until the Commission
could review Qwest’s subsequent request for reconsideration. Id., Exh. 8. Qwest’s Motion also
requested a stay on appeal. On August 23, 20.04, Quwest filed its Petition for Reconsideration,

Alteration or Amendment of the Commission’s Order. Id., Exh. 9. On August 25, 2004, the

t

2 By order of the Court dated September 15, 2004, the supplemental remand briefs and other Remand Phase
pleadings were included in the Appeal Record as exhibits. :
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Pagers filed an Answer to Qwest’s Mbtion to Stay urging the Commission to deny the stay. Id.,
Exh. 10. On September 3, 2004, the Pagers filed an Answer to Qwest’s Petition for
Reconsideration requesting the Commission deny reconsideration. /d., Exh. 12. On September
13, 2004, Qwest filed a Notice of Cross Appeal regarding Remand Order No. 29555.

On October 5, 2004, the Commission issued its Reconsideration Order on Remand
No. 29603. R. Vol V., p. 1008 (Appendix 2). In Order No. 29603, the Commission granted
~Qwest a limited stay so the Commission could take up Qwest’s Petition to reconsider Order No.
29555. Id., Tab App. 2, p. 1009. On the merits, Order No. 29603 granted in part and denied in
part Qwest’s reconsideration Petition. Consistent with Qwest’s offer made at the D.C. Circuit’s
oral argument in Mountain, the Commission found that Qwest must either provide transit traffic
data to the Pagers or not charge for transit charges. Because Qwest cannot provide the data, the
Commission ordered Qwest to refund the transit charges. Id., Tab App. 2, pp. 1022-24. Having
completed its reconsideration, the Commission lifted its stay effective October 19, 2004. Thev
Commission ordered Qwest to file new calculations showing whether the authorized refunds now
exceeded the amounts the Pagers owe Qwest. “If the refunds exceed the amounts the Pagers owe
Qwest,‘ then Qwest shail issue cash reimbursémen‘_[s for the remaining balance of the refunds”
owed to the Pager. Id., Tab App. 2, p. 1027.

On October 15, 2004, Qwest Corporation filed its refund calculations in response to
the Commission’s directive in Order No. 29603. On November 9, 2004, Qwest filed an
Amended Notice of Cross Appeal. On November 12, 2004, the Pagers filed a Motion to Strike
Qwest’s CélcUlations because such calculations were non-responsive to the Commission’s Order

No. 29603. Exh. 16. The Pagers asserted that Qwest’s calculations “are in defiance of the
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Commission’s order” because Qwest has not issued cash refunds as directed by the Commission.
Id.
C. Statement of Facts

1. The Parties

a. Qwest. Qwest is the predominant local ¢xchange carrier (LEC) in southern Idaho
and provided “Title 62 services and facilities to the Pagers. Pursuant to Idakho Code § 62-
604(2), the Commission does not set the rates for Title 62 services. However, the Commission is
authorized “to investigate and resolve complaints made by subscribers to [these Title 62]
telecommunication services. . . .” Idaho Code § 62-616.

Under the federal Telecommunications Act of 1996, Qwest is obligated to
“interconnect” with other telecommunication carriers such as the Pagers. 47 U.S.C. § 251(a).
To promote competitioﬁ in all telecommunication markets, Congress envisioned that
telecommunications carriers would enter into agreements that would include the rates, terms and
conditions for interconnection. These agreements are commonly referred to as “interconnection
agreements.” R. Vol. V, pp. 870-71. During the relevant refund periods, all the Pagers networks
had multiple connections (commonly referred to as points of interconnection (POIs)) with
Qwest’s network. E.g., Tr. Vol. IIL, p. 131-32, L. 1-23. |

b. The Pagers. The Pagers are both Title 62 customers of Qwest and
telecommunication carriers in their own right. As paging carriers, the three Pagers provide one-
way paging services to their customers. Typically, a one-way paging customer only receives
calls. R. Vol. V, p. 864. In addition, PageData and Tel-Car acknowledged they provide
telecommunication séwices other than simply one-way paging. Id., p. 809; Tr. Vol. I, p. 131,

1I. 15-16; p. 148, 1l. 18-20. Each Pager also leased Qwest facilities to connect its multiple
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interconnection points together. Tr. Vol. IIL, p. 195, 1. 3-10; Tr. Vol. VI, p. 498, 11. 16-21; Exh.
111, p. 10.

c. Radio Paging. Radio Paging operates in soﬁthern Idaho primarily in an area from
Weiser to Burley. Tr. Vol. III, p. 195, 1I. 3-10. Radio Paging had two points of interconnection
(POIs) with Qwest: Boise and Twin Falls. Id., p. 123, 1I. 5-8. Radio Paging’s Mr. Ryder,
testified that he is entitled to 100% refund of his payments made to Qwest. Id., p. 104, 11. 18-22.
He acknowledged that he had stopped paying his paging bill to Qwest aé well as his non-paging
bill. Id., p. 120, 11. 16-22; p. 121, 11. 10-15; p. 128, 11. 9-11.

d. Tel-Car. Tel-Car provides one-way pagihg, two-way answering service, and
mobile cellular .services in southern Idaho. Id., p. 131, 1. 15-16. Tel-Car has three POIs located
in Meridian, Twin Falls and Pocatello. Id., pp. 131-32, 1. 25-1. Tel-Car’s owner, Arden Casper,
testified that some of his leased circuits ére utilized to prQVide both paging and non-paging
services. Ia’.,»p. 147, 11. 6-9. Tel-Car filed for bankruptcy in March 2000 and was converted to a
Chapter 7 debtor in January 2002. Id., p. 139, 11. 2-8; R. Vol. V, p. 848.

e. PageData. PageData’s owner, Joseph McNeaI, testified he provides one-way
paging, long-distance services, signal traffic, e-maﬂs, and data across s§uthern Idaho. Tr. Vol.
I, p. 148, 1. 18-20; p. 199, 1. 1-2. Qwest’s witness Sheryln Fraser 'also stated PageData
provides two-way mobile service, private line service and plain old telephone service (POTS).
Tr‘. Vol. V, p. 352, 11. 19-20. In June 1998, Mr. McNeal pﬁfchaéed the assets of another paging
company called InterPage. Tr. Vol. III, pp. 150, 208. He testified that PageData/InterPage had
POIs with Qwest at Idaho Falls, Rexburg, Pocatello, Twin Falls and Boise. /d., p. 163, 11. 17-18,
p. 164, 1. 3. However, his Exhibits 121 and 111 state that PageData has POIs at seven locations:

Rexburg, Idaho Falls, Pocatello, Hailey, Twin Falls, Boise, and Meridian. Pagers Exh. 111, p.

RESPONDENT ON APPEAL
AND CROSS RESPONDENT BRIEF 9 IDAHO PUBLIC UTILITIES COMMISSION



10, Exh. 121, p. 10. He leased dedicated lines from Qwest that connected his multiple POIs. Tr.
Vol. VI, p. 498, 11. 16-21, Exh. 111, p. 10, 24; See also Tr. Vol. V, p. 415, 11. 3-8. He explained
that IhterPage had leased lines “that went from Idaho Falls to Pocatello, from Pocatello to Twin
Falls into Boise, and so if you made a phone call in Pocatello — I’m sorry Idaho Falls, then it
would travel along that network back to Boise.” Tr. Vol. IIL, p. 195, 11. 3-10.

About September 1, 1998, PageData requested a single point of interconnection in
southern Idaho to replace its multi-POIs configuration. Exh. 111, p. 10; compare Exh. 113, p. 10
with p. 7. PageData asked for a refund of all monies paid to Qwest. Mr. McNeal said that all the
different types of telecommunications traffic he carries use the same facilities that are “available
to us at no chargé.” Tr. Vol. III, p. 199, 1l. 8-9. He also stopped paying Qwest for paging
services before he éxecuted his interconnection agreement with Qwest. Id., p. 196, 11. 17-22.

2. Liability Phase and the TSR Order.

In its TSR Order, the FCC found that Qwest may not impose charges on paging

carriers for services and facilities used to deliver calls from Qwest customers to pagers, i.e.,

Qwest-originated traffic. TSR Order, 15 FCC Red 11166 at § 1. In establishing regulations for |

the interconnection of carriers, the FCC promulgated Section 51.703(b) that states LECs (such as

Qwest) “may not assess charges on any other telecommunications carrier for telecommunications
traffic that originate on the LEC’s network.” 47 C.F.R. § 51.703(b); Mountain, 355 F.3d at 646.

Although LECé are prohibited from charging for facilities used to deliver LEC-

originated traffic to pagers, the FCC’s TSR Order states that Section 51.703(b) “does not prohibit

LECs from charging,Ain certain instances, for ‘wide area calling’ or similar services where a

terminating carrier agrees to compensate the LEC for toll charges that would otherwise have

been paid by the originating carrier’s customer.” TSR Order, 15 FCC Rcd 11166 at §1. The
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FCC explained that LECs and pagers may enter into “wide area calling or reversed billing

arrangements whereby [the pager] can “buy-down such toll calls to make it appear to [LEC] end

users that they have made a local call rather than a toll call.” Id., 31 (emphasis added).

In addition to charging.pagers for wide area calling arrangements, the 7SR Order
also allows Qwest té charge a pager for “transit traffic.” Id., n.70. The FCC explained that
“transit traffic” is calling traffic “that originates from a carrier other than the interconnecting
LEC but nonetheless is carried over the LEC network to the paging carrier’s network.” Id. For
example, transit traffic are calls that originated with another carrier (e.g., a cellular carrier or a
competitive LEC) but are transported over Qwest’s network to reach the paging carrier.

Finally, the FCC recognized that pagers would be responsible for paying charges for
facilities ordered from a LEC to connect points “on the paging carrier’s side of the point of
interconnection” (POI). TSR Order at n.70; Owest v. FCC, 252 F.3d 462, 468 (D.C. Cir. 2001).
The Pagers leased an assortment of facilities to connect their multiple POIS together. Tr. Vol.
III, p. 195, 11. 3-10; Vol. VI, p. 498, 11. 15-21.

In summary, the Liability Phase ended with several guiding refund principals:

e Qwest was prohibited from charging the Pagers for services and facilities
used to transport Qwest-originated traffic to the three Pagers’ multiple
POIs.

e Qwest may charge the Pagers for Qwest “wide area calling” arrangements
and “transit traffic.”

e Qwest may charge the Pagers for Qwest facilities that the Pagers use on
the Pagers’ side of the points of interconnection.

TSR Order, 9 1, 30-31,n.70; R. Vol. I, pp. 133 n.12, p. 137 n.15.
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3. The Credit Phase and the Hearing.

In their Complaint, the Pagers seek refunds from Qwest up until the time they entered
into interconnection agreements with Qwest. R. Vol. I, p. 4. The Commission determined in its
Credit Order No. 29140 that the refund period for each carrier should begin November 1, 1996, —
the effective date of the FCC’s Local Competition Order® which promulgated Section 51.703(b).
R. Vol. V, p. 866. PageData’s interconnection agreement with Qwest was approved by the
Commission on September 10, 1999. Radio Paging’s interconnection agreemént with Qwest was
approved by the Commission on May 13, 1999. Tel-Car did not have an interconnection
agreement with Qwest. Consequently? the refund period for each pager was determined to be:
PageData —November 1, 1996 to September 10, 1999; Radio Paging — November 1, 1996 to
- May 13, 1999; and Tel-Car — November 1, 1996 to September 1999 (but calculated to July
2000). fd., pp- 866-67. The Pagers do not challenge the respective refund peﬁods.

| At the hearing, both the Pagers and Qwest presented witnesses and exhibits in support
of their calculation 6f the refund amounts. The Pagers argued they were entitled refunds for all
amounts paid to Qwest and that there should not be any off-sets for wide area calling or transit
traffic. R. Vol. III, p. 450. The Pagers sponsored various exhibits, some generated by Qwest;
Exh. 101-122. PageData intr.oduced a single page exhibit 109 to support its request for a refund
‘of $248,473.56. (Appendix 3.) The top part of the exhibit purportedly showed the InterPage
portion ($188,473.56) of the requested refund and the bottom entry shows the PageData portion

denoted as “Approx Amount paid by PageData — $60,000.” (Appendix 3). At hearing,

3 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, First Report and
Order, 11 FCC Red 15499 (1996) Aff’d in part and vacated in part sub nom., Competitive Telecommunications
Ass'nv. FCC, 117 F.3d 1068 (8® Cir. 1997) and Jowa Utilities Bd. v. FCC, 120 F.3d 753 (8" Cir. 1997) aff’d in part
and remanded, AT&T Corp. v. lowa Utilities Bd., 525 U.S. 366, 119 S.Ct. 721 (1999) (hereinafter the “Local
Competition Order”).

RESPONDENT ON APPEAL
AND CROSS RESPONDENT BRIEF 12 IDAHO PUBLIC UTILITIES COMMISSION



PageData’s Mr. McNeal corrected the PageData portion of the record to $52,282.47 or an
adjusted refund request of $240,756.03. Tr. Vol. III, p. 154, 11. 12-15.

‘At the hearing, Qwest questioned the adequacy of PageData’s Exhibit 109. Under |
questioning by Qwest’s counsel, Mr. McNeal could not explain what backup information is
available to support PageData’s Exhibit 109. Tr. Vol. III, p.220, 11. 17-25. The following day on
rebuttal, Mr. McNeal sponsored Exhibit 122 that purportedly contains the backup information for
Exhibit 109. Exhibit 122 is comprised of mostly “QuickBooks” pages showing annual “Profit
and Loss” statements and annual expense transaction sheets for the years 1996 rthrough 1998 for
InterPage. -

Mr. Ryder for Radio Paging sponsored Exhibits 101-103. He testified that he was
due a monthly refund of $1,811.67 for 33-month period which would result in a refund of
$59,785.11. Tr. Vol. II, p. 104, 11. 2-12.° Tel-Caf’s witness Mr. Casper sponsored Exhibit 104
that supported a refund of about $68,833. Exh. 104. He testified that his refund amount shown
n Exhjbit 104 should include another $5,000 or $6,000 for charges not reflected in Exhibit 104.
T;. Vol. IIL, pp. 133-34, 11. 14-19. This would total approximately $74,000. |

Qwest offered a detailed exhibit for each pager showing payments, billing, taxés, and
charges for paging, non-paging, wide area calling arrangement and transit charges: Radio
Paging — Exhibit 201; Tel-Car — Exhibit 202; PageData/InterPage — Exhibit 203. Based upon the
TSR Order, Qwest witness Sheryl Fraser argued that it was reasonable for Qwest to exclude non-
paging facilities from the calculation of the refunds. She insisted the Pagers clearly have a need

for telephone services beyond interconnection for the purpose of paging. Tr. Vol. V, p. 461, 11

* This initially requested refund included two monthly payments outside the refund period.
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21-25. She also testified that the refunds should not include charges for transit traffic, wide area
calling arrangements, and facilities on the Pagers’ sidé of the POL. Tr. Vol. IV, p. 318, 11. 15-21.
The Hearing Examiner made extensive findings in his Proposed Order issued after the
evidentiary hearing held on July 24-25, 2001. R. Vol. I, pp. 399-422. After completing its de
novo review of the evidentiary record, the Examiner’s Proposed Order and the post-hearing
briefs of the parties, the Commission adopted the Examiner’s recommendations. R. Vol. V, pp.

789-820. The Credit Phase Orders contain the following findings.

a. Non-Paging Services. The Hearing Examiner recommended and the Commission
found that the Pagers are entitled to receive credits for one-way paging traffic, and those
facilities and services necessary to transmit paging traffic. R. Vol. III, p. 401 2; Vol. V, p. 811.
However, they both found it was reasonable and appropriate to exclude from the refund
calculations those Qwest charges for non-paging services and facilities. Id.; R. Vol. III, p. 409.
The Examiner and the Commission also found that Qwest correctly eliminated from its refund
calculations non-paging services. Id., pp. 409-10; Vol. V, pp. 809-11, 896-98.

The Examiner observed that the Pagers failed to separate their péging payments from
their non-paging charges. R. Vol. III, pp. 409-10. The Examiner recommended and the
Commission found that the Pagers failed to even address which Title 62 facilities and services .
were used for paging and non-paging purposes. The Examiner noted that

the [Pagers] provide their customers with more than paging services; those

services include . . . cellular services, and long-distance, for example. They

have provided no evidence about how the configuration of network on their

side of the point(s) of connection with Qwest, or how facilities that carry

paging traffic from Qwest are, if at all, isolated from traffic relating to the

other services that they provide. [Pagers] offered virtually no evidence about

how they use their networks for the other services that they offer to customers

over them, despite substantial evidence from Qwest demonstrating an

 isolating tariff purchases for those other purposes. Moreover, [the Pagers]
have admitted that facilities secured from Qwest under tariff: (a) may be used
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for any relevant line of business, suggesting that such use would not be
material to claims for credits or (b) have been used for purposes other than
mere 1nterconnect10n [.]

Id., p. 409 (Discussion section).

b. Wide Area Calling and Transit Traffic. In the Commission’s Credit Phase Order

No. 29140, the Commission relied upon the 7SR Order and other FCC decisions to conclude that
QWest was permitted to charge the Pagers for transit traffic originated by third-party carriers.
The Commission found that 24% of the Pagers’ traffic was properly classified as transit traffic.
R. Vol. V, p. 865. On th¢ issue of wide area calling, the Commission found thét PageData and
T.el-Cdr had configured their paéing networks in a nianner that constituted wide area calling
arrangements.” Consequently, the Commission determined that the two Pagers were not entitled

to a refund for these wide area calling charges. /d., pp. 898-903.

| c. Best Billing and Payment Evidence. Based upon Qwest’s Exhibité 201, 202 and.
203 together with supporting testimony, the Examiner determined that Qwest provided the better
- evidence on calculating the refund. The Examiner’s Proposed Order contains detailed findings
that Qwest’s evidence was clearly superior to the Pagers. R. Vol. III, pp. 405-08. He found that

Qwest’s billing and payment evidence: (a) came with support for its sources,
(which are the systems it routinely uses to measure, bill, and credit
customers), (b) was carefully prepared, (c) was adjusted as Qwest developed
more information and make appropriate calculations, (d) was made available
in sufficient detail to allow [Pagers] to contest any billing element for any
month in the recovery period, and (e) applied a series of explained and proper

methods.

Id., p. 402. The Examiner explained that Qwest’s

exhibits also contained worksheets showmg the recalculation of each Pager’s
billing by billing element [i.e., USOCs® ] (corresponding to the same element

Radlo Paging had no wide area calling arrangements. )

8 The Uniform Service Order process utilizes “codes” comprised of letters and numbers to generically refer to all
telecommunications services and equipment. USOCs are used to provision, bill and maintain each
telecommunications service and type of facilities. R. Vol. V, p. 897 n.29.
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month by month for which Qwest had billed as shown earlier in the exhibit),

listing the amounts actually billed, the amounts that should have been billed,

and the difference, which represents a credit to be given. . . . These

calculations also breakout billing elements between reoccurring and non-

reoccurring charges. The sum of the billing-element-by-billing-element
differences (or credits) were themselves summed for inclusion as the “rerate

credit” amount on the first page of the three [Exhibits 201-203].

Id., p. 407. The Commission agreed with the Examiner that Qwest presented the better billing
and payment evidence. R. Vol. V, p. 818.

In weighing the evidence, the Examiner determined that the Pagers “did not provide
credible, contrary evidence of their bills and payments.” R. Vol. III, p. 408. The Examiner
acknowledged that the most extensive attempt to do so Was made by PageData.

However, the evidence made clear that PageData offered its information not

for the purpose of generating a complete and accurate list of the information

in question, but, in affect, to bring Qwest to the table to respond to it. . . .

PageData was unable to provide direct proof of payment, but submitted a

number of documents that its accountants prepared and with which the

witness was not very familiar. '
Id., p. 408.

The Examiner concluded that Qwest’s calculations reasonably account for those
paging services and facilities subject to the TSR Wireless Order. Id., pp. 402 | 6-7, 403-08. He
noted that those facilities and services Qwest excluded are not necessary for paging
intercormection, were purchased for reasons beyond just interconnection, and serve purposes
other than paging interconnection. Id., pp. 409-10.

In affirming the Examiner’s proposed findings, the Commission observed that the
Pagers’ failure in attempting to separate paging and non-paging services is consistent with their
arguments at the hearing that they were entitled to reimbursement of all their Qwest charges. R.

Vol. V, p. 811. “However, while we recognize that the Pagers are entitled to credit for paging

services, they are not entitled to credits for their use of non-paging services and facilities to
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provide services such as long-distance, cellular, data, private line, and the like. We conclude that

Qwest presented sufficient evidence to demonstrate that it properly excluded non-paging services

from the credit calculations.” Id.

On reconsideration the Commission provided more detailed findings in its Order No.
29140. It found that Qwest properly excluded non-paging services from the refunds.

In calculating credits owed each Pager, Qwest utilized its billing account
information broken down by Uniform Service Order Codes (USOCs).”
Qwest used the USOC:s to bill (and then calculate the credits) for services and
facilities provided to the Pagers. As Qwest witness, Frasier testified, the
Company utilized its USOC codes to determine what services are
appropriately classified as “paging” services. Tr. at 328. Those services that
were identified by their USOC codes as non-paging (e.g., mobile service,
frame relay, long-distance, private line or POTS) were excluded.
Consequently, credit for these services were not included. The Hearing
Examiner determined that the Pagers made no effort to show that the USOCs
[used in] Qwest Exhibits 201, 202 and 203 were incorrectly assigned to non-
paging services. Order No. 29064 at 20.

R. Vol. V, p. 897.

d. Tel-Car’s Mobile Service. The Commission rejected Tel-Car’s request to be

compensated for its mobile cellular service for two reasons. First, the Commission found it
reasonable to not compensate the Pagers for their non-paging services. Second, even if Tel-Car
used some of its mobile circuits for its paging services, “it was incumbent upon Tel-Car to
provide evidence regarding the usage ratio between one-way paging and non-paging trafﬁc over
the joint use circuits. Tel-Car did not provide any such evidence.” R. Vol. V, p.897-98.

At the conclusion of the Credit Phase, the Commission ordered refunds to the Pagers
in the following amounts: Radio Pagi_ng —$42,105; PageData — $55,486; and Tel-Car — $33,512.

Id., p. 916.

7 See supra n.6.
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4. Remand Phase and the Mountain Opinion.

The temporary remand was premised on the D.C. Circuit’s opinion in Mountain
Communications v. FCC, 355 F.3d 644 (D.C. Cir. 2004). Mountain Communications is a
Colorado paging company. Unlike the Idaho Pagers multiple points of interconnection,
Mountain has a single point of interconnection with Qwest. Mountain used direct inward
dialing (DID)® lines to funnel traffic to its single point of interconnection. Mountain
Communications, 17 FCC Rcd 2091 at § 3. On appeal from the FC‘C, Mountain requested that
Qwest be ordered to cease assessing wide area calling and transit traffic charges and issue
refunds for these charges back to August 1996. Id. at { 4-5.

' In its appeal, Mountain argued that Qwest’s assessment of wide area calling charges
were in violation of the FCC’s TSR Order and the FCC’s regulation 51.703(b). This regulation
states Qwest “may not assess charges on any other telecommunications carrier for . . . traffic that
originates on [Qwest’s] network.” 47 C.F.R. § 51.703(b). Mountain also argued that the FCC’s
practice of allowing carriers to charge for transit traffic is arbitrary and capricious “because it
does not follow the standard [industry] practice of charging the cost of calls to the network of the
party initiating the call.” Mountain, 355 F.3d at 649.

The Court as need and held that the FCC’s wide area calling decision is at odds with
the FCC’s own regulation and with the 7SR Order. The Court observed that while the facts of
the TSR Order and Mountain are identical, the results of the two cases “are opposite.” Id. at 646.
Thus, the Court easily concluded that the FCC’s wide area calling decision is “logically

inconsistent with [the FCC’s] TSR decision.” Id., p. 647. The Court also found that the FCC’s

® DID is typically a Qwest switching feature that the two Pagers in this case used to route calls to non-local DID
trunks connected to Qwest central offices in other local calling areas. R. Vol. V, p. 794 n.6.
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decision “seemingly comes into direct conflict with its own regulation” — Section 51.703(b). Id.,
p. 648. Consequéntly, the Court vacated the decision and remanded the case to the FCC. Id., p.
649.

The Court next turned to transit traffic. The Court observed that the FCC permits
Qwest to charge Mountain for transit traffic but “indicated that Mountain could seek
reimbursement from the originating carrier for whatever charges it paid to Qwest.” Id;
Mountain Communications v. Qwest, Memoréndum Opinion and Order, 17 FCC Red 15135 n.13
(FCC 2002). Mountain maintained that its ability to seek reimbursement from the originating
carrier “was illusory” because Qwest does not pass on such information to Mountain. The
Circuit Court continued that:

by indicating that Mountain could charge the originating carrier, [the FCC]
suggested that Mountain was essentially correct in claiming that the
originating carrier should bear all the transport costs. At oral argument,
Qwest’s counsel obviated any need for us to decide this issue by indicating
that Qwest would provide Mountain with the information necessary so that
Mountain could charge the originating carrier for reimbursement. Under
those circumstances, Mountain dropped that part of its petition.

Mountain, 355 F.3d at 649 (italicized original, underline added). See also R. Vol. V, p. 1001,
App. 1, p. 980. In other words, Mountain declined to pursue this issue once Qwest promised to
provide the transit data. -

a. Wide Area Calling. Relying upon the Mountain decision, the Commission
concluded that Qwest cannot charge the two Pagers for the use of DID trunks to deliver Qwest-
originated traffic to their points of interconnection. App. 2, p. 1019 citing Mountain, 355 F.3d at
647-49. Both PageData and Tel-Car used DID services and facilities in their wide area calling
arrangements. In addition, PageData also ordered 500 toll-free “800 numbers” as a means to

route calls via the DID lines to its paging facilities. App. 1, p. 1010. However, the Commission
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determined that the Mountain decision is not applicable to PageData’s “800” service. The
Commission found that PageData’s ordering of the “800” numbers is substantially different than
“its use of DID lines and effectively denies Qwest the ability to charge its own customers for toll
calls made to PageData by using the 800 numbers. App. 2, p. 1021. The Mountain decision
explicitly recognizes that Qwest is entitled to charge its customers for long-distance calls made
to the Pagers. Mountain, 355 F.3d at 645, 647-48 (a LEC can charge its own customers for a toll
call made to the pagers). The Commission also noted that even the Pagers’ expert Victor
Jackson acknowledged that the Pagers did not oppose paying Qwest for the “800” calls. App. 2,
p. 1021 citing Tr. Vol. IV, p. 250, 1L 13-2‘0’. Qwest’s witness Ms. Fraser also concurred that
PageData’s use of the 800-service was not subject to refund. Tr. Vol. V., pp. 353-54, 11. 24-4.

b. Transit Traffic. Turning to the transit issue, the Commission found that based
upon Qwest’s concession to provide Mountain Communications with the transit calling data,
Qwest should provide the transit calling data to the Pagers in this case. R. App. 1, pp. 987-88;
App. 2, pp. 1022-24. |

In its Order No. 29603, the Commission recognized that the D.C. Circuit did not
reach the merits of the t:ansit traffic issue in Mountain. App. 2, p. 1023. The Commission

observed what was more important was the reason the Court did not reach the merits of the

transit traffic issue. Qwest’s counsel at oral argument indicated “QweSt would provide Mountain
with the information necessary so that Mountain could charge the originating carrier for |
reimbursement.” Mountain, 355 F.3d at 649. In explaining its decision to increase the refunds
for transit traffic, the Commission stated in Order No. 29603,

it was Qwest’s offer to provide Mountain with the originating call data that

was the basis for our decision [to refund the transit traffic charges] in Order

No. 29555. We agree with the Pagers that it is discriminatory for Qwest to
provide the calling information to Mountain but not to the Pagers in our case.
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Order No. 29555 at 15 citing 47 U.S.C. § 251(c)(2)(D). Our departure from
Order No. 29140 was premised on the Mountain opinion and Qwest’s offer to
provide the calling data to Mountain. Our Order No. 29555 recognizes that
Qwest may charge the Pagers for transit traffic so long as it provides the
originating call data — like it agreed to provide Mountain. Our finding in
Order No. 29555 is also consistent with prior FCC decisions that recognize
that the transit carrier (Qwest) may charge the Pager for transit traffic; and the
Pager “may then seek reimbursement of the cost associated with transport and
termination of that traffic from the carrier that originated the transiting traffic
in question.” Mountain Communications v. Qwest, 17 FCC Red 2091 at n.30;
Mountain Communications v. Qwest, 17 FCC Rcd 15136 at n.13; TEXCOM v.
Bell Atlantic, Order on Reconsideration, 17 FCC Red 6275 at § 4 (March 27,
2002).

App. 2, pp. 1023-34.

c. Other Issues. Although the remand was to be limited to the two issues of transit
traffic and wide area calling, the Pagérs again requested a full refund of all sums paid to Qwest.
Appeal Exhibit 2 at 3. PageData asserted it was now entitled to $260,555.31 (an increase from
the Credit Phase of about $15,000). R. Vol. V (App. 2), p. 989. In addition, Tel-Car renewed its
request to recover its mobile charges. Id. The Commission rejected Tel-Car’s mobile request for
the same reasons it identified in the Credit Orders. R. Vol. V (App. 1), pp. 990-91. The
Commission also found that it was inappropriate to increase the refunds afforded PageData. Id.,
p- 992. In Order No. 29555 the Commission found that it is undisputed

that for the first 22 months of the 34-month refund period, PageData/InterPage

had at least (if not five [or more]) POIs scattered throughout Qwest’s southern

Idaho service area. Pursuant to FCC regulation 51.703(b), facilities

transporting Qwest local traffic to these POIs should have been without

charge to the Pager. However, charges for facilities used by

PageData/InterPage to connect parts of their network on the paging side of the

POIs (such as connecting the multiple POIs together), are costs appropriately

borne by the Pagers. Qwest Corporation v. FCC, 252 F.3d 462, 468 (D.C.
Circ. (2001). '

Mr. McNeal testified that InterPage leased lines connecting its paging
terminals (i.e., the POIs to Boise). Tr. at 164, 195. He stated that “there was a
lease line that went from Idaho Falls to Pocatello, from Pocatello to Twin
Falls, from Twin Falls into Boise, and so if you made a phone call into . . .
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Idaho Falls, then it would travel along that network back to Boise.” Tr. at
195. PageData’s August 29, 1998 letter to Qwest explains that the Pager’s
“network sends TMPP packets between the paging terminals.” Exh. 111, p.
10. In other words, for at least 22 months, the Qwest facilities that transported

traffic among the POIs was appropriately charged to InterPage. Order No.
29140 at 44. ‘

Taking account of the non-paging services, the inter-POI facilities, the 22
months of the 34-month period with multiple POIs, the majority of the paging
payment ($188,473.56) were attributed to InterPage, Qwest’s better
calculating evidence and the less weight attributed to Mr. McNeal’s
explanation of exhibits 109 and 122, we find there is substantial and

competent evidence to reject PageData’s calculations and adopt Qwest’s
calculations. ‘

R. Vol. V (App. 1), pp. 992-93 (internal cites omitted).

The Table below shows the Commission ordered refunds through the Remand Phase

and the refund amounts thét the Pagers seek on appeal.

COMMISSION ORDERED REFUNDS

Radio

Paging PageData Tel-Car

Billed Amt thru 4-99* - $54,028 $123,447 $56,885
Payments -53.111 - 87.390 -45.349

Balance owed Qwest 917) (36,057) (11,536)
Credit Phase Refund 34,572 81,119 39,162
Net Refund 33,655 45,062 27,626
Comm Ordered Interest 8.450 ‘ 10,421 5,886
Total Credit Phase Refund 11/2002 $42,105 $ 55,483 $33,512
Remand Phase wide-area calling NA 5,600 3,909
Remand Phase transit traffic 15,311 35,704 15,362
Addit. Mo. Interest 51 156 65
TOTAL REFUND $57,467 $ 96,943 $52,848

Pager Requested Refunds on Appeal $54,953.99 $245,628.51 $66,897

(without interest) ' , (approx.)

Sources: R. Vol. V (Tab 2), pp. 1014-15, 1022, 1027; Pager Brief at 11, 26, 28.

*Tel-Car’s billed amt is thru 7-00 because it had no interconnection agreement.
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III. THE COMMISSION’S ARGUMENT ON APPEAL

A. Standards of Review

The standards of judicial review of Orders of the Commission are well settled. Idaho
Constitution Article V, Section 9 states that the Legislature may fix the scope of review on the
appeal. By statute the Legislature has limited the scope of review:

No new or additional evidence may be introduced in the Suprerhe Court, but

the appeal shall be heard on the record of the commission as certified by it.

The review on appeal shall not be extended further than to determine whether

the commission has regularly pursued its authority, including a determination

of whether the order appealed from violates any right of the appellant under

the constitution of the United States or of the state of Idaho.
Idaho Code § 61-629; Idaho Power Co. v. Idaho PUC, 140 Idaho 439, 441-42, 90 P.3d 889, 891-

92 (2004); Hulet v. Idaho PUC, 138 Idaho 476, 65 P.3d 498 (2003).

- With regard to questions of law, judicial review is limited to whether the Commission
regularly pursued its authority. Rosebud Enterprises v. Idaho PUC, 128 Idaho 609, 618, 917
P.2d 766, 775 (1996); Hulet, 138 Idaho at 478, 65 P.3d at 500; Industrial Customers of Idaho
Power v. Idaho PUC, 134 Idaho 285, 288, 1 P.3d 786, 789 (2000). |

- With regard to findings of fact, if the Commission’s findings are supported by
substahtial and corﬁpetent evidence, this Court must affirm those findings and the Commission’s
decision. Industrial Customers, 134 Idaho at 288, 1 P.3d at 789; Application of Burlington
Northern R. Co., 112 Idaho 693, 695, 735 P.2d 1004, 1006 (1987); Grindstone Butte Mut. Canal
Co. v. Idaho PUC, 102 Idaho 175, 627 P.2d 804 (1981). Substantial, compétent evidénce has
- been defined to quantify, “more than a mere scintilla of evidence in support of the agency’s
determination, though something less than the weight of the evidence.” Industrial Customers,
134 Idaho at 292-93, 1 P.3d at 793-94. Furthermore, the “Court will not displace the
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Commission’s findings of fact when faced with conflicting evidence, ‘even though the Court
would have made a different choice had the matter been before it de novo.”” Hulet, 138 Idaho at
478, 65 P.3d at 500 quoting Rosebud, 128 Idaho at 618, 917 P.2d at 775. In fact de novo review
is precluded by the substantial evidence rule discussed above. Industrial Custémers, 134 Idaho
at 292-93, 1 P.3d at 793-94. |
“The burden is on the party challenging the Commission’s findings to show that they
are unsupportéd by the evidence.” Hulet, 138 Idaho at 478, 65 P.3d at 500 citing Industrial
Customers, 134 Idaho at 292, 1 P.3d at 793. The Commission’s findings are entitled to a
presumption of correctness, and the burden is on the appealing party to show that those findings
are not supported by substantial evidence. Industrial Customers, 134 Idaho at 292-93, 1 P.3d at
~ 793-94 citing Rosebud, 128 Idaho at 631, 917 P.2d at 788. As the finder of fact, the Commission
“need not weigh and balance the evidence presented to it, but is free to accept certain evidence
-and disregard other evidence. The Commission is at liberty to believe or disbelieve proffered
contradicted evidence.” Hulet, 138 Idaho at 479, 65 P.3d at 501 (citations omitted). The
Commission’s findings of fact are to be sustained unless it appears that the clear weight of the
evidence is against its conclusions or that the evidence is strong and persuasive that the
Commission abused its discrétion. Industrial Customers, 134 Idaho at 288, 1 P.3d at 789.

The Commission’s findings must contain the reasoning behind its conclusions to
sufficiently allow the reviewing court to determine that the Commission did not act varbitrarily.
Rosebud, 128 1daho at 618, 917 P.2d at 775. “What is essential are sufficient findings to permit
the reviewing court to determine that the IPUC has not acted arbitrarily.” Id; 128 Idaho at 624,

617 P.2d at 781 (citations omitted).
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Additionally, the Commission is not bound by the doctrine of stare decisis in the
same manner as a court of law, but must adequately explain a departure from prior Commission
rulings. Rosebud, 128 Idaho at 618, 617 P.2d at 755.

Because regulatory bodies perform legislative as well as judicial functions in

their proceedings, they are not so rigorously bound by the doctrine of stare

decisis that they must decide all future cases in the same way as they have

decided similar cases in the past. If, however, the IPUC decides a case in a

manner contrary to prior IPUC rulings the Court will consider whether the

IPUC has adequately explained the departure from prior rulings so that a

reviewing court can determine that the decisions are not arbitrary and

capricious.
Id. (citation omitted).

The constitutionally limited appellate review of Commission Orders does not support
de nbvo review as suggested by the Pagers. Pagers Brief at 11. A.W. Brown Co. v. Idaho Power
Co., 121 Idaho 812, 898 P.2d 841 (1992) (under Idaho Constitution the Supreme Court has only
limited jurisdiction to review decisions of the PUC.). The authority cited by the Pagers stands
for the proposition that appellate review of a trial court’s determinations regarding questions of
mixed fact and law will be reviewed de novo, as the court would review questions of law. In The
Highlands, Inc. v. Hosdc, 130 Idaho 67, 69, 936 P.2d 1309, 1311 (1997) the Court stated “The
theories of waiver and estoppel present mixed questions of law and fact. Because mixed
questions of fact and law are primarily questions of law, we review them de novo.” (citations
omitted). The standard of review for Commission Orders is constitutionally unique and is not
the same as if the Court were reviewing a determination of the trial court. Therefore, the limited
appellate review of Commission Orders does not support de novo review as suggested by the
Pagers.

Where evidence presented to the Public Utilities Commission is competent and

substantial in support of the findings made and there has been no clear abuse of discretion, the
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. Court is constrained to affirm those findings. Grindstoﬁe Butte, 102 Idaho at 178, 627 P.2d at
807. If the Supreme Court finds that the Commission has not regularly pursued its authority,
then the Court shall set aside the Commission’s Order in whole or in part. Idaho Code § 61-629.
The Coﬁmission, upon its own motion or upon the motion of any party, may alter or amend the

Order to meef the objections of the Court. /d.

B. There is substantial and competent evidence that supports the Commission’s
findings that the Pagers are not entitled to additional refunds

As outlined by the Hearing Examiner and affirmed by the Cqmmission, there are
several reasons why the Pagers are not entitled to refunds in the amount that they request. First,
the Examiner and the Commission found it was reasonable and appropriate to exclude from the
calculation of the refunds those charges paid by the Pagers for services and facilities for non-
paging services. R. V01.>III, p- 401 § 2, Vol. V, p. 811. In their initial complaint, the Pagers
simply sought recovery for chargés assessed for their paging operations. Consequently, the
Conimission found it was reasonable and appropriate to exclude from the calculation refunds
those Qwest charges for non-paging services and facilities such as long-distance, cellular service
data, privéte line and the like. Id.; Vol. IIL, p. 409; Vol. V, pp. 811, 896-98; TSR Order, 15 FCC
11166 q 30. |

Second, the Commission found that it was not appropriate to provide refunds to the
Pagers for those Qwest facilities that were on the Pagers’ side of their points of interconnection
(i.e., operating as part of the Pagers’ networks). R. Vol. V (App. 1), p. 992; Owest v. FCC, 252
F.3d at 468; TSR Order at n.70. The Pagers argue that they are entitled to refunds for the
dedicated facilities that connect their paging terminals together. Pager Brief at 13. The Pagers
argument misconstrues the 7SR Order. The TSR Order and Mountain indicate that Qwest cannot

charge the Pagers for Qwest facilities to the points of interconnection (POIs). However, Qwest
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may appropriately charge the Pagers for facilities used to carry traffic between and among the
respective Pagers” POIs. It is undisputed that all of the Pagers had multiple points of
interconnection. Tr. Vol. III, p. 101, 1. 9-11; p. 195, 11. 4-7; Vol. IV, p. 498, 11. 16-21; Exh. ill,
p. 10, Exh. 121, p. 10. Thus, the leased and dedicated facilities that connect the Pagers points of
interconnection may be properly charged. Aé the Circuit held in Qwest v. FCC, Qwest may
charge “for connecting parts of a paging carrier’s own network.” 252 F.3d at 468.

The Commission observed in its Credit Order that Qwest is not required to provide
services for PageData to connect PageData’s network together. The Commission continued that

Qwest is not

obligated to provide facilities, dedicated or otherwise, to PageData that are

used by PageData on its side of the network. . . . The relevant question is not

whether facilities were used in PageData’s paging business; the facilities must

be used to deliver paging traffic from Qwest [to the Pagers]. PageData

provided no evidence regarding which accounts carry what types of traffic.
R.Vol. V, p. 906 quoting Qwest’s Post-Hearing Reply Brief at 2224,

The Pagers reliance on MCIMetro Access Transmission Services v. BellSouth
Communications, 352 F.3d 872 (4™ Cir. 2003) is unavailing. Unlike the Pagers in the present
appeal, MCI had only a single point of connection in North Carolina. Id., 352 F.3d at 877. Thus,
MCIMetro is factually distinguishable from the present case where the Pagers had multiple
points of interconnection.

The same factual distinction is present in the Mountain decision. In that case,
Mountain Communications “used a single point of interconnection (POI) with Qwest. . . .”
Mountain, 355 F.3d at 644-45. 1t is undisputed that the Pagers here have multiple points of
interconnection with Qwest. Tr. Vol. IIL, p. 123, 11. 5-8; pp. 131-32, 1. 25-1; Exh. 111 at p. 10;

Exh. 121, p. 10. In other words, they do not have a single point of interconnection. This
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distinction is critical because the leased facilities that connects the Idaho Pagers’ facilities are not
properly refunded under the TSR Order n.70 and Qwest, 252 F.3d at 468. In Qwest, the Court
noted that paging carriers themselves must pay “for connecting parts of [their] own network.”
252 F.3d at 468. In the case of PageData, with its four to seven POIs, the facilities used to
connect these points are appropriately characterized as fa(;ilities Qwest provides to the Pagers on
the Pager’s side of the network. Because ‘PageData/InterPage have the largest number of POls of
the Idaho Pagers, it uses more facilities to connect its POIs and, thus probably incurred the most
charges. Thus, there is substantial evidence to find that Qwest’s Exhibit 203 based on service
codes properly excluded those codes in the calculation of the refund owed to PageData.
Industrial Customers, 134 Idaho at 288, 1 P.3d at 789.
The Commission’s Remand Order increased the refunds available to the Pagers for
those facilities used to carry Qwest-originated traffic to the Pagers’ points of iritérconnection, R.
Vol. V (App.v 1), p. 986. However, the Pagers were not compensated for those dedicated
facilities that connected their paging terminals together. In its Order No. 29555, the Commission
noted that charges for facilitieé used by PageData/InterPage “to connect parts of their network on
| the paging side of the POIs (such as connecting the multiple POIs together, are costs
ap};ropriately borne by the Pagers.” R. Vol. V (App. 1), p. 992 citing Qwest, 252 F.3d at 468.
The Commission has correctly applied the holding of FCC Orders and case law when it found
the Pagers were not eligible to receive refunds for dedicated facilities that were on the Pagérs’
side of the network. There is substantial and competent evidence to support the findings that the‘
Pagérs all had multiple POIs and used leased lines to connect their terminals. Tr. Vol. I, p. 195,
1. 3-10; Vol V, pp 414-15, 1. 24-7; Vol. VL. 498, 1I. 16-21; Exh. 111, p. 10; Industrial

Customers, 134 Idaho at 288, 1 P.3d at 789.
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C. There is substantial and competent evidence to support the Commission’s
findings that Qwest provided the better evidence used to calculate the refunds

On appeal the Pagers assert they are entitled to a full refund of all moniesvpaid to
Qwest. Pagers Brief at 11, 26, 28. However, the Commission found that there is substantial and
competent evidence supporting its findings that Qwest’s Exhibits 201, 202 and 203 constituted
the better evidence regarding the appropriate billed amounts and paid amounts necessary to
calculate the refunds due each Pager. R. Vol. V, pp. 816-18; pp. 903-08.

The Examiner and the Commission both found that Qwest presented the better
evidence regarding billing and payment information. R. Vol. IIL, pp. 402 Y 6, 403-08; Vol. V, pp.
807-1‘2, 818. In particular, the Examiner found that Qwest Exhibits 201-203 came with back up
support sources; were developed from systems that are routinely used to measure, bill and credit
customers; and employed billing elements (USOCs)® with distinct codes for each type of service
or facility and excluded non-paging services. R. Vol. III, p. 402, 407; R. Vol. pp. 895-96, 907-08.

At the héaring, PageData alleged that it was entitled to a refund in the améunt of
$240,756.03. Tr. Vol. III, p. 154, 1. 15. This amount is the comBination of InterPage’s operations -
(from November 1, 1996 to June 1998 when InterPage was purchased by PageData). InterPage’s
amount was $188,473.56 (Exh. 109; Tr. Vol. III, p. 154, 1. 12) and PageData’S subtotal was
$52,282.47 (Exh. 122, pp. 2-3).

On remand and again on appeal the Pagers point to an “Exhibit 5” which was
submitted with their Exceptions.‘ This document purportedly shows a side-by-side comparison on
payments made as reported by PageData and as reported by Qwest. Based on this document,

PageData asserts that it is entitled to a refund of $245,628.51. Pager Brief at 11. However, the

? See supra n.6.
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Commission noted in its Order No. 29140, R. Vol. V, p. 905, “Exhibit 5” was not aﬁ admitted
exhibit but appears to be a Qwest-generated document that was attached to a pleading.

In its Reconsideration Order No. 29140, the Commission rejected PageData’s claim.
R. Vol. V, pp. 906-07. The Commission noted that both the $240,000 and the $245,628.51
(Pagers Brief at 11) include payments for facilities that are not one-way paging services. R. Vol.
V, p. 906. The Commission found that Qwest’s calculations in Exhibit 203 utilizing USOC
paging codes to caléulaté the appropriate credit “carries greater weight than the request of the

Pagers to recover all of their charges billed by Qwest.” Id., p. 907 (emphasis added).

When Qwest questioned the credibility and lack of detail concerning PageData’s
Exhibit 109 (Tab 3), PageData’s witness Mr. McNeal introduced Exhibit 122 at his rebuttal
hearing. Exhibit 122 was extensively offered to shore up Exhibit 109 (Tab 3). In response from.
a question by his counsel whether Exhibit 122 just deals with his paging bills, Mr. McNeal
replied “Exhibit 122 just deals with the paging bills.” Tr. Vol. VI, p. 497, 11. 15-18, 498, 515, |
516, 517.

However, an examination of Exhibit 122 clearly illustrates the shortcomings of
PageData’s evidence. Page 5 of Exhibit 122 is entitled “InterPage of Idaho, Inc. Profit and Loss,
January through December 1998.” This part of the exhibit comprises three pages. Rather than
just indicating paging accounts, these pages show charges for: advertising, automobile expenses,
office expenses, meals, property rents, and payroll. InterPage Profit and Loss, Jan.-Dec. 1998, p.
1-3. On the next three pages entitled “InterPage of Idaho, Inc., Transaction Detailed by Account,
January — December 1998 (Cash Basis),” show payménts made to AT&T, VoiceStream, United
States Cellular, and WorldCom. Exh. 122, InterPage Transaction Detailed by Account Jan.-Dec.

1998 Cash Basis. These entries clearly demonstrate that all the entries in Exhibit 122 do not
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“Just deal with the paging bills.” Tr. Vol. VI, p. 497, 11. 15-18. As the Examiner noted in his
Proposed Order, Mr. McNeal

said that he did not use cancelled checks to create the list, but testified when
first asked about them that he could probably get them. (Tr. pp. 200-201) He
testified that his reason for knowing that the payments were made is because
his accountant, on whom he depends, gave him the information that is shown
in Exhibit 109. He further testified that he would be guessing to say what
back up information supported the entries on Exhibit 109. (Tr. at 220) He
also testified that he did not get access to bank accounts because of lawsuits
involving the former owners of InterPage. When asked again about the
cancelled checks, he agreed to look for them, but he said that he doubted that
he would be able to find the bank records of payment. (Tr. at 222) On the
second day of hearing, Mr. McNeal introduced an exhibit [122] consisting of a
number of data runs from accounting systems of the two businesses.
However, he testified that he had no access to the InterPage cancelled checks
that would demonstrate the payment to Qwest. (Tr. at 550)

R." Vol. I, pp. 404-05.  Consequently, there is substantial evidence supporting the
Commission’s findings that PageData’s evidence should be given little weight. Industrial
Customers, 134 Idaho at 288, 1 P.3d at 789; Hulet, 138 Idaho at 478, 65 P.3d at 500.

It is clear from a review of the exhibits and the sﬁpporting testimony that the
' Commission’é findings are supported by substantial and competent evidence. Consequently, the
Court must afﬁmi those findings in the Commission’s decision. Industrial Customers, 134 Idaho
at 288, 1 P.3d at 789. The Commission’s findings are entitled to a-presumption of éorrectness
and the burden is upon the Pagers to show these findings are unsupported by the evidence. Id.,
134 Idaho at 292? 1 P.3d at 793; Nez Perce Rollér Mills v. Idaho PUC, 54 Idaho 696, 34 P.2d

972 (1934).

D. There is substantial and competent evidence that PageData is not entitled to a
refund for using Qwest’s 800 service.

Without elaboration, the Pagers assert on appeal that the Commission erred in

reducing PageData’s refund by $5,007 for the “800” service it obtained from Qwest. Pagers
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Brief at 35-36. The Pagers maintained there is “no wide area calling involved in this case of the
type that Qwest can. charge for, i.e., no buy-down agreement.” Id. at 35. Contrary to the
assertion of the Pagers, 800-service is a sterling example of a buy-down service agreement. As
the Commission explairiéd n Ofder Nd. 29603, the use of 800 numbers makes it appear to a
caller that there is no charge for dialing this number. With 800-service, a toll call made by any
customer is paid for by PageData, rather than the calling party.v R. Vol. V (App. 2), p. 1021.

After reviewing the Circuit Court Opinion and other FCC Orders, the Commission
granted Qwest’s petition to exclude the 800 service charge from PageData’s refuhd. Id. (App.
2), p. 1020-22. In its Remand Reconsideration Order, the Commission recognized there was a
distinction between the DID sservices and facilities used in the Mountain case and the “800”
service used to route calls to PageData’s paging terminals. Id. (App. 2), p. 1021; Tr. Vol. VI, p.
499, 11. 18-19; p. 501, 1. 9; R. Vol. V (Apﬁ. 1), p. 985. PageData’s use of the 800 service “makes
it appéar to any Qwest or any other non-Qwest customers that they can call a paging customer
without making a toll call.” R. Vol. V (App. 2), p. 1021. The Commission explained: |

With\ 800-service, a toll call is paid for by the called party, rather than the

calling party. We agree with the idea of toll-free 800-service “is to entice

customers to call the number, with the theory being that if the call was a toll

call and therefore cost the customer something, he or she might be less

inclined to call.” In other words, PageData can “buy-down” the cost of toll

calls by using Qwest’s 800-service. TSR Order at q31.
Id. (Internal Citation omitted). The TSR Order recognizes that “nothing prevents [Qwest] from
charging its end-users for toll calls” to the Pagers’ facility. 7SR Order at §31; R. Vol. V (App.
2), p. 1021.

Here the Commission relied upon its own expertise and knowledge about the

characteristics of 800-service as justification for its decision. Industrial Customers, 134 Idaho at

293, 1 P.3d at 794. The Commission found that PageData’s use of the 800-service was
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substantially different than its use of DID lines. PageData’s acquisition of 800-service
effectively denied Qwest the ability to charge its customers for toll calls made to PageData. R.
Vol. V (App. 2), p. 1021. DID service can be assigned to a local telephone pfcﬁx (XXX-1234)
but an “800” number is a distinct area code and dialing pattern (1-800). FCC regulations
prohibit a charge for a 800 call. 47 C.F.R. § 64.1504. Thus, Qwest cannot charge its customers
for such a call.

In addition, the Commission noted that e{/en the Pager’s expert Mr. Jackson conceded |
that the Pagers do not oppose paying Qwest for the 800 calls. R. Vol. V (App. 2), p. 1021 citing
Tr. Vol. IV, p. 250, 1I. 13-20. Qwest’s witness Ms. Fraser also concurred that the use ‘of the 800-
service would constitute an additional charge. Tr. Vol. V, pp. 353-54, 11. 24-4. Consequently,
the Commission found that Qwest may appropriately charge PageData for the 800-service where
such service deprives Qwest of the opportunity to charge its own customers for making toll calls
to the pager. There is substantial and competent evidence, including testimony from both
parties’ witnesses, to support the Commission’s finding that PageData is not entitled to a refund
for 800-service in the amount of $5,007. Grindstone Butte, 102 Idaho at 178, 627 P.2d at 807.

E. The Commission did not pface an unreasonable burden on Tel-Car

The Pagers next assert that the Commission place the “burden of proof” on Tel-Car to
show that its mobile cellular facilities were used for paging. Pagers Brief at 24-28. The Pagers
have mischaracterized the Commission’s action. As explained above, the Commission found

| that the Pagers were not entitled to refunds for their non-paging services. R. Vol. V, p. 896-98.
It was undisputed that Tel-Car provided mobile services. Tr. Vol. III, p. 131, ‘11. 15-16. Both in
the Credit Phase and the Remand Phase of this case, Tel-Car sought to recover a refund of

approximately $17,574.72 for its mobile cellular charges. R. Vol. V (App. 1), p. 990 § 2.
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Although Mr. Casper readily admitted that he did provide mobile cellular services, he
claims that part of his one-way paging services also utilized those cellular lines. Tr. Vol. III, p.
147, 11. 8-9. However, he offered no evidence regarding the ratio or proportion of paging traffic
and cellular traffic that utilized these common circuits. Given Tel-Car’s admission, the
Commission found that it was incumbent upon Tel-Car to provide evidence regarding the usége
ratio between its one-way paging‘and non-paging traffic over the joint use circuits. R. Vol. V,
pp. 896-98; App. 2, pp. 990-91.

Contrary to the Pager assertion, it is Tel-Car that is in the best position to know how it
is utilizing its facilities. Qwest does not possess this information because it simply leases the
facilities to Tel-Car. The Pager is the entity that sheuld know how its network is used. Itis a
common industry practice to allocate lines for joint use. Industrial Customers, 134 Idaho at 293,
1 P..3d at 794. For example, the 24% transit factor was an allocation of third-party transit traffic.
Once Qwest identified the mobile facilities as non-paging service (Exh. 202), “it was incumbent
upon Tel-Car to provide evidence regarding the usage ratio . . . over the joint use circuits.” R.
Vol. V, p. 897. “Tel-Car did not provide any such evidence.” R.Vol. V, p. 897. |

The Pagers reliance on Pace v. Hymas, is misplaced. 111 Idaho 581, 726 P.2d 693
(1986). Under the holding of Pace, it is the Pagers that possesses the informatioﬁ regarding the
use of his joint facilities. Pace, 111 Idaho at 585, 726 P.2d at 697. It was reasonable for the
Examiner and the Commission to find that Tel-Car should have offered evidence regarding to
refute Qwest’s evidence. Moreover, Mr. Casper inability to offer joint use evidence was
consistent with the Pagers’ ‘positions that they kwere entitled to a refund for all monies paid to
Qwest. The Commission did not error in concluding that Tel-Car had the burden of going

forward. Id.
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F. The PUC did not apply the wrong interest rate to the refunds

This is an issue of first impression in Idahow. The Pagers argue that the Commission
applied the wrong interest rate to the Pagers’ refunds. Pagers’ Brief at 36-37. The Commission
applied the interest rate contained in its Telephone Customer Rules based on the 12-month
average interest rate for one-year treasury bills (i.e., the T-Bill rate). IDAPA 31.41.01.106.02.
As the Pagers note in their brief, this interest rate “ranged around 5%-6%" during the refund
period. Brief at 37. The Pagers assert the Commission should have used a 12% interest rate
provided in Idaho Code § 28-22-104(1). Id.

As stated by the Commission in its Liability Phase Order No. 28626, Idaho Code §
62-616 provided the Commission with authority to resolve the Pagers’ complaints in this case.
R. Vol. 1, p. 187. This statute provides that the Commission “may by order, render its decision

granting or denying in whole or in part the subscriber’s complaint or providing such other relief

as is reasonable[.]” Idaho Code § 62-616 (emphasis added). Here the Commission found that

the Pagers were entitled to billing credits or reimbursements from Qwest. R. Vol. I, p. 139. The
Commission relied upon Jdaho Code § 62-616 (“other relief as is reasonable™) and Idako Code §
61-641 as a basis for it to order refunds in this case. As with other prbvisions of the Idaho
Telecommunications Act (Idaho Code §§ 62-601 et seq.), the Commission looked to the Public -
Utilitiés Law (Idaho Code §§ 61-101 et seq.) to fashion reasonable relief. The Commission was
guided by Idaho Code §§ 62-616 and 61-641 to find that “other relief as is reasonable” would
include in this instance T-Bill “interest from the date of collection[.]” |

| In awarding the T-Bill interest rate for these refunds, the Commissioﬁ was following
a long established practice. The CoMission’s Liability Order No. 28626 stated:

As has been our practice, the Commission will use the interest rate on utility
deposits set out in our Telephone Customer Relations Rule 106. IDAPA
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31.41.01.106.01. For example in Order No. 28366 the Commission ordered
- that interest would accrue on a customer rebate Avista Corporation was
allowed to defer distribution until a later date. To calculate this [rebate]
amount the Commission selected the deposit interest rate from Rule 106. [In

re: Avista Corporation, Case No. AVU-E-00-2, 2000 WL 1132795 (IPUC).]

In a similar telephone case, the Commission awarded simple interest on

overcharges based upon the rate of interest for utility deposits pursuant to

Rule 106. Idaho Public Utilities Commission v. General Telephone Company

of the Northwest, Inc., Order No.20974 at p. 9, Case No.U-1002-58,

January 9, 1987.

R. Vol. I, p. 187. Given the Commission’s long-standing practice of using the T-Bill interest rate
for utility customer refunds, the Court should affirm the Commission’s use of its telephone
customer interest rate.

The authority to set an interest rate on an amount that a public utility overcharges a
customer is inherently within the Commission’s legislative authority. Traditionally, the
Commission has authority to, and must ensure that rates charged by any public utility are just
‘and reasonable to both the customer and to the company. Idaho Code § 61-301; Idaho Power &
Light Co. v. Blomgquist, 26 Idaho 222, 141 P. 1083 (1914). Although the Commission does not
set Qwest’s Title 62 rates in this case, the Commission is permitted to fashion reasonable and
appropriate relief for complaints about Title 62 services. Idaho Code § 62-616. In providing this
reasonable relief to the Pagers, the Commission has determined that its practice of using the T-
Bill interest rate, as required on deposit refunds, was appropriate for this case.

Just as the Commission traditionally ensure that utility’s rates are just and reasonable
to both the customer and the company, the Commission must also ensure that the interest rate is
just and reasonable to both parties. An interest rate that is too high may put upward pressure on
customer rates, while too low of an interest rate would not compensate the customers for the use

of their funds. Awarding the T-Bill rate of interest was a regular pursuit of the Commission’s

authority to fashion reasonable and appropriate relief upon the Pagers’ Complaint. As such, this

RESPONDENT ON APPEAL .
AND CROSS RESPONDENT BRIEF 36 IDAHO PUBLIC UTILITIES COMMISSION



Court must uphold the Commission’s use of ité telephone customer interest rate. See, Rosebud,
128 Idaho at 618, 917 P.2d at 777 (judicial review limited to whether Commission regularly
pursued its authority).

The Pagers also argue they are not telecommunications customers but are
telecommunications carriers, so the Commission’s “customer” interest rate in Rule 106 (IDAPA
31.41.01.106.02) should not apply. Pagers Brief at 37. This is a distinction without a difference.
Here the Pagers are “subscribers” to Title 62 services and customers of Qwest. Idaho Code § 62-
616. The Court should affirm the Commission’s use of its telephone customer interest rate as a
proper eXercise of its authority to fashion reasonable relief in this case.

IV. IT IS IMPROPER TO AWARD SECTION 12-120(3)
- ATTORNEY FEES AGAINST THE COMMISSION

Both the Pagers and Qwest request attorney fees on appeal pursuant to Idaho Code §
12-120(3). Pagers Brief at 38; Qwest Brief at 30. The Pagers simply state that this case involves |
a contractual relationship and commercial transactions between the Pagers and Qwest. Neither
the Pagers nor Qwest expressly state that they seek attorney fees against the Commiésion.

Tl.le‘ Commission asserts it is not proper for the Court to award attorney fees against
the Commission under Section 12-120(3) for two reasons. First, the Commission’s involvement
in this matter was to act in its regulatory capacity as the finder of fact. The Commission was not
involved in the underlying commercial transactions with either party. Second, an award of
attorney fees on appeal is not applicable because the Commission’s Orders do not constitute a
“civil action” as required by Idaho Code §_ 12-120(3).

A. The Commission was not involved in any commercial transactions with the
parties to substantiate an award of attorney fees under Idaho Code § 12-120(3)
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Idaho Code § 12-120(3) provides that the prevailing party in a civil action in any
commercial action shall be allowed a reasonable attorney’s fee. As should be obvious, the
Commission was not a party to the commercial transactions between the Pagers and Qwest. The
Commission’s role in this matter has been to act as the finder of fact pursuant to its regulatory
authority granted by statute. Idaho Code § 62-616; R. Vol. V (App. 2), p. 1018. Moreover, this
Court has previously held that a commercial transaction cannot exist under Section 12-120(3)
unless the parties deal with each other directly. Miller v. St. Alphonsus Regional Medical
Center, 139 Idaho 825, 829, 87 P.3d 934, 948 (2004).

More importantly, this Court has previously held that Idaho Code § 12-120(3) is not a
basis for an award of attorney fees against the Commission. 4Owner-0perator Independent
Drivers Ass’n v. Idaho PUC, 125 Idaho 401, 407-09, 871 P.2d 818, 824-26 (1994). In Owner-
.Operator, the Cormhission was collecting a regulatory fee on commercial trucks pursuant to
statute. In that case, the Court held that the act of a legislative agency (i.e., the PUC) “collecting
a fee for service . . . would not bring it within the meaning of ‘commercial transaction’ as used in
LC. § 12-120(3).” Owner-Operator, 125 Idaho at 408, 871 P.2d at 825. Just as in Owner-
Operator, there is nothing in the Conuﬁission’s role here as trier of fact that could properly be
characterized as a commercial transaction.

B. Attorney Fees are not awardable against the Commission under Idaho Code §
12-120(3) because this appeal is not a “civil action.”

Attorney fees are not available under Idaho Code § 12-120(3) because this appeal
from Orders of the Commission is not a “civil action” as contemplated by the statute or
Appellate Rule 11. Compare LA.R. 11(a) with LA.R. 11(d). Both Sections 12-120(3) and 12-
121 start with the same exact language: “In any civil action. . . 7 In Lowery v. 'Bvoard of County

Comm ’rs, the Court found that attorney fees were not awardable in an appeal from the decision
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of a County Zoning Commission because that type of case did not meet the deﬁnitioﬁ of a “civil
action” as required by Idaho Code § 12-121. 117 Idaho 1079, 1082, 793 P.2d 1251, 1254
(1990).

This Court extended the Lowery holding to appeals from Orders of the Commission
in Eagle Water v. Idaho PUC, 130 Idaho 314, 318, 940 P.2d 1133, 1137 (1997) citing Lowery,
117 Idaho at 1082, 793 P.2d at 1254. “Attorney fees are not available under 1.C. § 12-121 in an
appeal from an order of the IPUC because this type of case is not commenced by a complaint
filed in a court action as required by I.C. § 12-121.” Eagle Water, 130 Idaho at 318, 940 P.2d at
1137. As the Court noted in Lowery, “the words ‘in any civil action’ are controlling in this case.
Idaho Rule of Civil Procedure 3(a) clearly declares that ‘a civil action is commenced by filing a
complaint with the court.”” 117 Idaho at 1081, 793 P.2d at 1253 (emphasis original).

The same rationale applies to the award of attorney fees under Idaho Code § 12-
120(3) in this case. This Court has specifically held that an award of attorney fees pursuant to
Idaho Code § 12-121 in an appeal from an Order of the Commission is improper because it does
not involve a “civil action” as required by that statute. Idaho Code § 12-120(3) contains the
same languagé and same requirement of a “civil action.” Here the Pagers filed their Petition
with the Commission. Consequently, attorney fees against the Commission are not available in
this case because there is no “civil action” as required by Idaho Code § 12-120(3). Eagle Water,
130 Idaho at 318, 940 P.2d at 1137; Lowery, 117 Idaho at 1081, 793 P.2d at 1253.

V. THE COMMISSION’S ARGUMENT AS CROSS RESPONDENT

In its Cross Appeal, Qwest raises two issues. First, Qwest argues the Commission
erred in its Remand Order Nos. 29555 and 29603 when it directed Qwest to refund transit traffic

charges to the Pagers. Second, Qwest asserts the Commission erred when it ordered Qwest to
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make cash reimbursement if the increase in refunds afforded to the Pagers in the Remand Phase
exceeded the amounts they owed Qwest. In other words, Qwest objects to providing the Pagers
with cash reimbursements if the refunds exceed the amounts owed to Qwest. Instead Qwest
wants to simply provide billing credits. R. Vol. V (App. 1), p. 993.

A. The Commission did not err when it directed Qwest to. refund the Transit
Traffic Charges to the Pagers.

Qwest asserts the Commission erred when it directed that Qwest reimburse the Pagers
for transit traffic charges during the refund period. Qwest Brief at 20. Transit traffic are calls
that originated from a carrier other than Qwest but nonetheless are carried over Qwest’s network
for delivery to the Pagers’ network. Id., pp. 885, 977. Until the Remand Phase, the Commission -
had held that Qwest could charge the Pagers for transit traffic in conformance with prior FCC
Orders. R. Vol. V, p. 792 citing TSR Order at n.70.

Qwest first argues that the Pagers never asked for transit traffic information. Qwest
Brief at 20. However, the Pagers have consistently opposed Qwest transit traffic charges. R.
Vol. II, p. 234. More specifically, the Pagers argued in the Credit Phase that they “should not

and cannot be held responsible for any ‘transit’ traffic received from Qwest because Qwest does

not send any information whatsoever to [them] concerning the initiator of such traffic.” Id., pp.
234-35 (emphasis added).

Qwest next argues the Commission’s Hearing Examiner did not recognize that Qwest
had a duty to provide transit traffic information. Qwest Brief at 20. In his Proposed Order, the
Examiner determined that Qwest could properly charge for transit traffic. Of course, it is
obvious that the Hearing Examiner did not have the benefit of the Mountain decision which was

issued more than two years after the Examiner’s Proposed Order. R. Vol. III, p. 399. Moreover,

RESPONDENT ON APPEAL
AND CROSS RESPONDENT BRIEF 40 IDAHO PUBLIC UTILITIES COMMISSION



Qwest stipulated to have the Commission reconsider its transit traffic decision in light of the
Mountain case. Qwest’s point here is unpersuasive and it is of no consequence.

Finally, Qwest argues that “the law prior to” the Mountain decision would not require
Qwest to provide the Pagers with transit calling information. However, those same FCC
decisions allowed LECs to charge for wide area calling and those decisions were vacated in
Mountain. 355 F.3d at 647-49. More importantly, the Commission noted in its Order No. 29603
that three FCC decisions have recognized that pagers may seek reimbursement of the costs
associated with transit traffic from the originating carrier. R. Vol. V (App. 2), pp. 1023-24 citing
Mountain Communications v. Qwest, 17 FCC Red 2091 n. 30; Mountain Communications v.
Owest, 17 FCC Red 15136 at n.13; TEXCOM v. Bell Atldntic, Order on Reconsideration, 17
FCC Rcd 6275 at § 4 (March 27, 2002).

The Pagers argued it is discriminatory for Qwest to provide the calling information to
Mountain Communications but not transit similar information to the Pagers in thié case. 47
U.S.C. § 251(c)(2)(D) (incumbent LECs must allow a carrier to interconnect its network on
terms and conditions that are just, reasonable, and noﬁ-discﬁminatory). In its Remand Order No.
29555, the Commission agreed with the Pagers that it is inequitable for Qwest to offer the transit
calling data to Mountain Communications but not to other similarly situated carriers. R. Vol. V
(App. 2), p. 988. The Commission found it “reasonable for Qwest to provide either refunds or
the calling data. Because Qwest has no data to give, we are left with no choice but to order
Qwest to refund the transit traffic charges to the Pagers.” Id.

On reconsideration, the Commission affirmed its transit traffic decision. In Order No.
29603, the Commission dfsclosed that its changed decision regarding transit traffic

was premised on the Mountain opinion and Qwest’s offer [at Mountain’s oral
argument] to provide the calling data to Mountain. Our Order No. 29555
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recognizes that Qwest may charge the Pagers for transit traffic so long as it

provides the originating call data — like it agreed to provide Mountain. Our

finding in Order No. 29555 is also consistent with prior FCC decisions that
recognize that the transit carrier (Qwest) may charge the Pager for transit
traffic; and the Pager “may then seek reimbursement of the cost associated

with transport and termination of that traffic from carriers that originated the

transit traffic in question.” Mountain Communications v. Qwest, 17 FCC Rcd

2,091 n.30; Mountain Communications v. Qwest, 17 FCC Red 15,136 at n.13;

TEXCOM v. Bell Atlantic, Order on Reconsideration, 17 FCC Red 6,275 at |

4 (March 27, 2002). Because Qwest offered Mountain the originating data,

we believe that the same offer should be made to the Pagers [here]. When

Qwest advised the Commission that the transit traffic calling data “does not

exist,” then the Commission was left with only one choice.

R. Vol. V (App. 2), pp. 1023-24.

The Commission’s Orders outlined above provide ample basis for the Commission’s
findings that Qwest should refund the transit charges to the Pagers. The Commission’s decision
here is consistent with Qwest’s own offer to provide Mountain Communications the transit
traffic data going back to November 1, 1996. The Commission did not preclude Qwest from
charging for transit traffic — so long as it provides the Pager with the originating call data. The
Commission also noted that Qwest’s recent interconnection agreement with Radio Paging
contains such a similar provision. Id. (App. 2), p. 1024.

The Commission’s decision is a regular pursuit of its authority to ensure, under
federal law, that incumbent LECs provide non-discriminatory terms and conditions to
interconnecting carriers. 47 U.S.C. § 251(c)(2)(D); Rosebud, 128 Idaho at 618, 917 P.2d at 777.
Additionally, the Commission’s findings regarding transit traffic are supported by substantial and

competent evidence as outline in its Orders and should be affirmed by this Court. See Industrial

Customers, 134 Idaho at 258, 1 P.3d at 789.

B. The Commission was not arbitrary or capricious in ordering Qwest to pay cash
reimbursements if the refunds exceeded the balances owed Qwest
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In the Remand Phase of this proceeding, the Commission substantially increased the
amount of refunds that Qwest owed the Pagers. The Commission ordered refunds increased by
36% for Radio Paging, 58% for Tel-Car and 75% for PageData. Qwest maintains in its cross
appeal that the Commission’s decision that Qwest should provide cash refunds rather than
simply applying billing credits, is arbitrary and capricious. Qwest Brief at 30. Qwest also
asserts this change in the form of the refund is unfair because the Commission “throughout this
case” has ordered billing credits. Id., p. 22.

“As an initial matter, Qwest has mischaracterized the course of events regarding the

form of the refunds. It is undisputed that in the Liability Phase of this case, the Commission

initially found -that the Pagers are “entitled to a billing credit or a reimbursement.” Order No.
28601, R. Vol. I, p. 144 (emphasis added). The Pagers subsequently filed a Petition to Amend
Order No. 28601 to delete the phrase “a billing credit” so that cash reimbursements would be the

only form of the refund. Id., p. 144. In opposing the Pagers, Qwest conceded that the
Commission’s Order “is correct in providing for reimbursement or billing credits.” Id., p. 176
(emphasis added). Thus, Qwest clearly agreed with the Commission’s position m the Liability
Phase that either cash reimbursements or billing credits was appropriate to compensate the
Pagers for Qwest’s évercharging.

Qwest next insinuates that the change in the type of refund is arbitrary because the
Commission offered no explanation for the change. Qwest Brief at 29. However, the
Commission’s Remand Orders clearly explain the rationale for the change. R. Vol. V (App. 1),
p. 993; (App. 2), pp. 1024-26. In its initial Remand Order, the Commission noted that because

| the refunds have been substantially increased from those [billing] credits
originally calculated by Qwest in July 2002, it is possible that the refund

credits might exceed the amounts the Pagers owe Qwest, if any. If the
refunds afforded to PageData and Radio Paging exceed the amounts they
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owe Qwest, then Qwest shall provide them with cash reimbursements within
21 days of the service date of this Order.

R. Vol. V (App. 1), p. 993. Based upon Tel-Car’s bankruptcy, the Commission also found if was
appropriate “for Qwest to tender any refund that is due to Tel-Car’s estate to the Bankruptcy
Court subject to any right of set-off that the Court may order. We believe that the Bankruptcy
Court is the appropriate form to determine whether Qwest has any rigﬁt to set-off.” Id. (App. 1),
pp. 993-94.

Qwest then requested the Commission reconsider its decision orderihg cash refunds.
Appeal R., Exh. 9. In its subsequent Order denying reconsideration, the Commission noted that
a reviéw of Qwest Exhibits 201-203 and its November 2002 calculations (/d., App. 2, pp. 1013-
14) appear to support the Pagers’ assertion that the refunds exceed the amounts the Pagers owe
Qwest. R. Vol. V (App. 2), p. 1026. To address this concern, the Commission directed Qwest
“to provide up-to-date calculations to confirm [whether] the refunds apportioned each Pager . . .
exceed the amounts the Pagers owed Qwest. . . . If the Pagers’ refunds exceed the amounts they
owe Qwest, then Qwest shall issue cash reimbursements for the balances to PageData, Radio
Paging and Tel-Car’s estate within fourteen (14) days of the service date of this Order.” Id.
(emphasis added). As indicated above, the Commission explained that a change from credits to
cash was profnpted by a substantial increase in thé refunds. R. Vol. V (App. 1), pp. 993, App. 2,
pp. 1024-26. The Commission reasoned that if the refunds exceed what the Pagers owed Qwest
cash refunds would be appropriate. |

A departure from prior rulings is neither arbitrary nor capricious so long as the
Commission adequately explains the reasons for the change. Rosebud Enterprises, 128 Idaho at
618, 617 P.2d at 755. The use of cash refunds would be determined after Qwest filed new

calculations “to confirm” the Commission’s calculations contained in Order No. 29603. R. Vol.
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V (App. 2), pp. 1013-14. The Commission also encouraged “the parties to meet informally to
review the data/calculations beforebit is filed with the Commission.” Id.

Qwest’s argument regarding Tel-Car is somewhat puzzling. It was Qwest that
recommended that the Bankruptcy Court was the appropriate forum to determine the disposition
of any credit or refund owéd to Tel-Car’s bankruptcy estate. Id., pp. 926, 993. The Commission
agreed with this procedure. R. Vol. V (App. 2), p. 993. Consequently, the Commission ordered
Qwest to ténder the refund “due to Tel-Car’s estate to the Bankruptcy Court subject to any right
of set-off that the Court may order. We believe that the Bankruptcy Court is the appropriate
forum to determine whether Qwest has any right to set-off” [against Tel-Car]. Id. (App. 2), p.
994.

There is no injustice to require Qwest to pay cash reimbursements for the refund they
owe the Pagers over and above any amounts the Pagers owed Qwest. As the Pagers point out,
the Pagers have been denied the use of their funds for more than five years and a cash refund of
the balance is not unreasonable. Based upon the reasons and the findings contained in the
Commission’s Orders, it is clear that the Commission had regularly pursﬁed its authority.
Rosebud, 128 Idaho at 618, 917 P.2d at 777.

CONCLUSION

There is an abundance of substantial and competent evidence in the record to support
the Commission’s finding that the refunds afforded the Pagers should reasonably exclude: (1)
services and facilities used to provide non-paging sei'vices; and (2) leased facilities used to
‘connect, the Pagers’ points of interconnection. There is also substantial and competent evidence
to support the Commission’s decision that Qwest provided the better evidence regarding billing

and payment information used to calculate the refunds due each Pager. Although the Pagers
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offered conflicting evidence, the clear weight evidence supports the Commission’s findings. The
Commission also properly construed the holding of the Mountain Communications decision and
applied the holding to the evidence to conclude that PageData is not entitled to a refund for its
800-service. |

Attorney fees against the Commission under /daho Code § 12-120(3) are not proper
against the Commission because the Commission was not involved in the commercial
transactions with the parties and the statute does not pémlit attorney fees in appeais from the
Commission. Given its jurisdiction to fashion an adequate remedy to the Pagers Complaint
under Idaho Code § 62-616, the Commission properly exercised its authority in using an
appropriate interest rate based upon its Telephone Customer Relations Rule 106.

The Commission’s Remand Order Nos. 29555 and 29603 adequately explain the
Commission’s decision to award the Pagers additional reﬁmds for transit traffic. Given Qwest’s
offer to provide transit traffic data to Mountain Communications during the Circuit Court’s
Mountain oral argument, the failure to provide the same data to the Pagers would be
discriminatory. Finally, the Commission’s decision to order cash reimbursements if the refunds
exceeded amounts owed Qwest was neither arbitrary nor capricious. Consequently, the
Commission’s Orders should be affirmed.

DATED at Boise, Idaho this  22nd day of November 2004.

Dot f il

Donald L. Hoell, IT —
Donovan E. Walker
Deputy Attorneys General

Attorneys for the
Idaho Public Utilities Commission
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On February 13, 2004, the Parties in this appeal filed a Stipulated Motion with the
Idaho Supreme Court to suspend the appeal and temporarily remand this matter back to the
Public Utilities Commission. At that time, the Parties maintained there was good cause to -
suspend the appeal, primarily so they could consider a recent decision issued by the United
States Court of Appeals for the District of Columbia Circuit. In that decision the Circuit Court
| vacated orders of the Federal Communications Commission (FCC) that the Idaho Commission
* had relied upon when it issued the underlying orders in this appeal. The Parties asserted in their
Stipulated Motion that remanding the matter would allow: (1) the Commission to reconsider its
orders in light of the recent Circuit Court opinion; (2) the FCC to address the two
telecommunication issues on remand from the Circuit Court; and (3) thé Parties another
opportunity to settle the appeal. On March 8, 2004, the Court suspended the appeal and
remanded the matter back to the Commission. ‘

Following the Court’s remand, negotiations to settle or narrow the issues on appeal
were unsuccessful. In addition, the FCC has not issued any orders addressing the two
unications issues discussed in the Circuit Court’s opinion. Given this state of events,

telecomm
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the Commission issued Order No. 29491 on May 11, 2004, directing the Petitioners (collectively

referred to as “the Pagers”) and Qwest Corporation to file supplemental briefs addressing the

transit traffic and wide area calling issues. The Parties also moved the Supreme Court to

continue the suspended appeal.’ On June 7, 2004, the Supreme Court granted the Stipulated
Motion to continue the suspension.I |

On May 28, 2004, Qwest Corporation filed its supplemental brief on remand
pursuant to Order No. 29491. On June 8, 2004, the Pagers filed their supplemental reply bref.
On July 8, 2004, Qwest filed Objections to the Pagers reply brief and a Motion to Strike portions
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of the reply brief and several attachments to the Pagers’ brief. On July 12, 2
an Answer to Qwest’s Objections and Motion to Strike.

. Having reviewed the record, the Circuit Court decision, the supplemental briefs and
the subsequent pleadings, the Commission issues this Order on Remand. As exj:léined in greater
detail below, the Commission grants in part and denies in part the Pagers’ request for additional
compensation. Accordingly, the Commission amends and clarifies its prior Order Nos. 29064
and 29140 regarding the issues of transit traffic and wide area calling pursuant to Jdaho Code §
61-624.

PROCEDURAL HISTORY
A. The Initial Complaint and Liability Plz&se

The procedural history of this case is set out in detail in Order Nos. 29064 (R. at 789-

92) and 29140 (R. at 863-68) but the pertinent points are summarized here. This case was

initiated in September 1999 when PageData® and Radio Paging Service filed a Joint Petition for a
Declaratory Order against Qwest’s predecessor, U S WEST Communications.> The three Pagers
alleged that Qwest had violated provisions of the federal Telecommunications Act of 1996 as
well as the FCC’s implementing regulations and orders by improperly charged them for certain

telecommunications services and facilities used to deliver telephone calls to the Pagers. Because

‘the Pagers sought spéciﬁc relief from Qwest’s conduct and billing practices, the Commission

processed the Petition as a “complaint.”

10n July 9, 2004, the Parties filed a Second Stipulated Motion to continue the suspension until August 2,2004. The

Court subsequently granted this Motion.

% In June 1998 the owner of PageData, Joseph McNeal, purchased the assets of another paging company called
InterPage. Order No. 29140 at n. 3; Tr. at 150, 208.

? In January 2000, Tel-Car, Inc. petitioned to intervene. The Commission granted intervention in February 2000.
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In the first part of this two-part case (called the “Liability Phase”), the Commission
found that the Pagers were partially entitled to relief. In Order No. 28601 issued in December
2000, the Commission found that Qwest had inaﬁpropriately billed the Pagers for certain services
and facilities. In compliance with the FCC’s Local Competition Order,* the Commission found
that effective November 1, 1996, Qwest Waé prohibited from charging the Pagers for
transmitting Qwest-originated traffic to the Pagers (with two exceptions discussed in greater
detail below). The Commission’s orders in the Liability Phase were final orders and no appeal
was taken by either Qwest or the Pagers.

| B. The Credit Piase
Having determined that the Pagers were due reﬁlﬁds, the Commission instituted the

second part of this case known as the “Credit Phase.” The Commission ordered the parties to

exchange relevant information and attempt to settle the amount of the refund or billing credit
owed each Pager. When Qwest and the Pagers were unable to settle the amounts owed each
Pager, the Commission appointed a Hearing Examiner to conduct an evidentiary hearing and
issue a Propc)éed Order. The hearing was held in July 2001.

The Hearing Examiner recommended that the Pagers were entitled to refunds but less
than the amounts they claimed. The Examiner found that some of the Qwest services and
facilities provided to the Pager were used for non-paging services such as two-way voice service,
cellular telephone service, data service, and long-distance service. Proposed Order at 3, 6, 10-11.
Refunds were not due for these non-paging services. In addition, the Examiner determined that
refunds were not due for Qwest’s delivery of “transit traffic” originated by other carriers and
.“Wide area calling” arrangements that allow Qwest customers to call the Pagers’ toll-free.

Proposed Order at 14-15, 17-21, Order No. 29140 at 4. Finally, the Examiner recommended that
Qwest offered the better evidence regarding the billing and payment information used to

" calculate the actual refunds. In December 2001, the Pagers filed exceptions to the Proposed

Order.
After reviewing the Hearing Examiner’s Proposed Order, the evidentiary record and

the Pagers’ exceptions, the Commission issued a lengthy order affirming and expanding on the

4 Implementation of the Local Competition Provisions of the T elecommunications Act of 1996, First Report and

" Order, 11 FCC Red 15499 (1996), affd in part and vacated in part sub nom., Competitive Telecommunications

Ass'n v. FCC, 117 F.3d 1068 (8th Cir. 1997) and fowa Utilities Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997), aff'd in
part and remanded, AT&T Corp. v. lowa Utilities Bd., 525 U.S. 366, 115 S.Ct. 721 (1599). .
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Examiner’s proposed findings of fact. Order No. 29064 (July 17, 2002). The Pagers Petitioned
for Reconsideration and raised miore than 35 points of contention. In September 2002, the
Commission granted reconsideration so that it could review the numerous issues raised by the
Pagers. | | 7

In November 2002 the Commission issued its final Order on Reconsideration

No. 29140 (R. at 863-913). On reconsideration the Commission determined-that refunds were

not due for: (1) non—paging serviceé and facilities; (2) “transit traffic” from nbn—Qwest carriers; |

and (3) “wide area calling” services and facilities provided by Qwest that effectively allowed

£ 12 A. NQ1 ~+ D A T
4 at 3-4; 29140 at 23-41. Thoe

Qwest customers to call the Pagers toll-free. Order Nos. 2506
Commission affirmed its prior order but did increase the amount of billing credit owed each

g
Pager. In December 2002, the Petitioners filed their Notice of Appeal, R. at § 28-32.°
C. Remand Issues Before the Commission |

As previously mentioned, Qwest, the Pagers and this Commission filed a Stipulated
Motion to remand this matter to the Commission so that the Parties could consider the D.C;
Circuit Court Opinion of Mountain Communications v. Federal Communications Commission
(FCC), 355 F.3d 644 (D.C. Cir. 2004). In Mountain Communications, the Circuit Court
overturned two FCC decisions. The Circuit Court concluded that the FCC’s decision to allow
Qwest to charge the pager for “wide area calling” arrangements was arbitrary and capricious and
remanded the case to the FCC. The other issue discussed in the Circuit Court’s Opinibn was
“transit traffic.” These issues are the same two iséues that were remanded to this Commission
for further consideration. _ _

As a preliminary matter, the FCC’s TSR Order® and Local Competition Order
prohibit local exchange carriers (LECs) like Qwest from charging for facilities used to deliver
LEC-originated traffic, in addition to prohibiting charges for the traffic itself. 7SR Order at 25.
The TSR Order also provided that as of the effective date of the Local Competition Order, a LEC

must cease charging pagers for terminating LEC-originated traffic and must provide that traffic

5 After the Notice of Appeal was filed, the Parties agreed to participate in the appellate settlement process. In
January 2003, the Court issued an order staying the appeal pending settlement negotiations. Following unsuccessful
negotiations, the Supreme Court reinstated the appeal in November 2003 with the Pagers’ opening brief due in

February 2004. ‘

S TSR Wireless v. US WEST, Memorandum Opinion and Order, 15 FCC Red 11166 (2000), aff 'd sub nom. Qwest
Corporation v. FCC, 252 F.3d 462 (D.C. Cir. 2001). )
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to a pager without charge. Id. 1 3-28; Order No. 29140 at 5, 23. Despite these prohibitions, the
FCC also determined in the TSR Order that pagers “are required to pay for ‘transit traffic.”” TSR
O}'der, 15 FCC Red at 11177 n. 70. Later FCC decisions also allowed LECs to charge pagers for
“wide area calling” arrangements or services.

1. Transit Traffic. Transit traffic are calls that originate from a carrier other than the
interconnecting LEC (in this case Qwest) but nonetheless are carried over Qwest’s network to
the paging carrier’s network. Order No. 29140 at 23, quoting TSR Order at n. 70 (emphasis

added). In other words, traffic that originates on a non-Qwest network and is transported over

the Qwest network to a pager’s network may incur charges. An Idaho example would

be a call from a Silver Star Telephone customer in Dnags would traverse or transit the Qwest
network to reach PageData’s paging terminal in Idaho Falls. PageData would then “page” its
customer by sendmg a radio signal. Based upon the T SR Order and other FCC dec1s1ons the
Commission found that Qwest was permitted to charge the Pagers for transit traffic originated by
third-party carriers. See also Qwest Corporation v. FCC, 252 F.3d 462, 468 (D.C. Cir. 2001)
(the FCC requires pagers to pay for transit traffic). The Commission found that 24% of the
Pagers’ traffic was properly classified as transit traffic. Consequently, Qwest offset the reﬁmd
credits owed to the Pagers. Order No. 29140 at 3. |

2. Wide Area Calling. In addition to charging for transit traffic, the T. SR Order and

other FCC decisions held that LECs may charge pagers for LEC services and facilities not

necessary for interconnection and the delivery of LEC-originated traffic to pagers. For example,
“wide area calling” generally refers to an arrangement or service “that allows a paging carrier to
subsidize the cost of calls from [Qwest’s] customers to a paging carrier’s customer, when the

caller and the paging company are located in different local calling areas.” Order No. 29140 at

5. Normally telephone calls from one local calling area to another local calling area are assessed

“toll” or long-distance charges. By using various facility arrangements and services, paging .
carriers can create networks so that it would appear to Qwest callers that their calls to a paging
company located in a different local calling area will be toll-free, or will not be assessed a toll
charge. Id. at 37; Mountain Communications I, 17 FCC Red 2091 at { 3, 13 (Feb. 4, 2002);

Mountain Communications II, 17 FCC Rcd 15135 at ] 4-6 (July 25, 2002).
In the underlying proceeding, the Commission found that PageData and Tel- Car had

configured their paging systems in a manner that constitute ed wide area calling arrangements.
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: entitled to a refund for wide area calling charges. Order Nos. 29064 at 25-28; 29140 at 36-41.
THE FCC DECISION AND THE CIRCUIT COURT OPINION

_ Mountain Communications is a paging carrier serving customers in three Colorado

o © local calling areas. Like the present case, Qwest is the predominate provider of local service

within each of the three Colorado calling areas. Although Mountain serves in all three areas, it

| has a single point of interconnection (POI) with Qwest in one of the three areas as permitted by

federal law. - Mountain Communications v. FCC, 355 F.3d 644, 645 (D.C. Cir. 2004) citing 47

N
other carriers “at any

U.S.C. § 251{c)2)(b)LECs must provide interconnection facilities with
technically feasible point within the [incumbent LEC’s] network™. As mentioned above,
‘ ~ normally a call from one local calling area to another local calling area is considered a toli call.

| Thus, a Qwest call from the two local cailing areas to Mountain’s POI in the third calling area
* would normally be considered a toll call. A Qwest customer making such a call normally would

be charged for a toll call. Conversely, a Qwest call originating in the local calling area where

Mountain’s POI is located, would be considered a local call and normally transported without

charge. In the Mountain case, Qwest charged the pager for wide area calling arrangements for
Qwest calls made from the two local calling areas into Mountain’s POl in the third area. Qwest
also charged Mountain for transit traffic. '
1. The FCC Décision. Mountain filed a complaint with the FCC arguing that the
FCC’s regulation at 47 CER. § 51.703(b) bars Qwest from assessing wide area charges for
Qwest-originated traffic. This FCC regulation provides that a “LEC may not assess charges on

any other telecommunications carrier for telecommunications traffic that originates on the LEC’s

network.” Mountain asserted that because its “local” paging area’ encompasses all three Qwest

local calling areas, Qwest is not permitted to charge Mountain for Qwest-criginated traffic or for

facilities Qwest uses to deliver its traffic to Mountain’s single-POI. Mountain Communications

1, 17 FCC Red 2091 at 4 8-10, 12-13; see also TSR Order at § 32. Mountain also insisted that

Qwest should be prohibited from charging for transit traffic.

7 As a commercial mobile radio service (CMRS) provider, Mountain’s local paging area is deﬁned-;by the FCC as a
major trading area (MTA). For purposes of our Idaho case, the MTA encompasses the entire Boise LATA, ie., all

Awedle e T 1
of southern Idabo.
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The FCC rejected Mountain’s wide area calling argument. The FCC observed that
Qwest may charge its customers a toll charge when the customer calls Mountain’s POI located in
another calling area. When Mountain requested dedicated toll facilities from each Qwest calling
area to Mountain’s POI, it “effectively entered into such [a wide area calling] arrangement with
Qwest.” Mountain Communications I, 17 FCC Red at § 13. These dedicated facilities allowed
Mountain to “buy-down” the cost of toll calls “to make it appear to [Qwest’s customers] that
théy have made a local call rather than a toll call.” /d. at J 11. The FCC also decided that “wide
Id.; Mountain

area calling services are not necessary for interconnection” to the pager.

Communications IT, 17 FCC Red 15135 at { 5-6.
The FCC also determined Qwest may lawfully charge Mountain for transit traffic. In

allowing Qwest to charge for transit traffic, the FCC relied upon its 7SR Order and other paging
orders. TSR Order at § 19 n. 70; TexCom v. Bell Atlantic, Memorandum Opinion and Order, 16
FCC Red 21493 at 9 4-6 (Nov. 28, 2001), reconsid. denied, 17 FCC Red 6275 at 94 (March 27,
2002). The FCC noted that Mountain could seek reimbursement from the carriér that originated
the transit traffic. Mouniain Communications I, 17 FCC Red 15135 at § 2 n. 30.

2. The Circuit Court Opinion. On appeal, the Circuit Court held that the FCC’s wide

aréa calling decision is at odds with the FCC’s own regulation and with the 7SR Order. The
Court observed that while the facts of the 7SR Order and Mountain are identical, the results of
the two.cases “are oppoéite.” Mountain Communications v. FCC, 355 F.3d at 646. Thus, the
Court easily concluded that ﬂle FCC’s Mountain decision is “logically inconsistent with [the
FCC’s] TSR decision.” Id. at 647. The Court also found the FCC decisioﬁ “seemingly comes
into direct conflict with its own regulation” at 47 C.F.R. § 51.703(b), which prohibits LECs from
levying charges for traffic that originate on their own networks. Id., 355 P.3d at 648.

Consequently, the Court rather easily concluded that the FCC’s decision on this issue is arbitrary

- and capricious. The Court vacated the decision and remanded the case to the FCC. Id. at 649.

After dealing with wide area caﬂing, the Court turned to the transit traffic issue. The

Circuit Court observed that the FCC allowed Qwest to charge Mountain for transit traffic “but
indicated that Mountain could seek reimbursement from the originating carrier for whatever
charges [Mountain] paid to Qwest.” Id Mountain argued that this decision does not follow the
standard practice of charging the cost of calls to the network of the party initiating the call.
‘ bursement from the originating carrier of the transit

Mountain insisted that the prospects for rermbursement &

sAviiaaa a %
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traffic was illusory, because Qwest never provided the calling information to Mountain. Without

such information, Mountain maintained it was impossible to seek reimbursement. 1d.

The Court did not reach the merits of this argument because Qwest advised the Court

that it would provide Mountain with the originating carrier information. The Court observed that

the FCC

suggested that Mountain was essentially correct in claiming that the
originating carrier should bear all [of the transit traffic] costs. At oral
argument, Qwest’s counsel obviated any need for us to decide this issue by
‘indicating that Qwest would provide Mountain with the information
necessary so that Mountain could charge the originating carrier for
reimbursement. Under those circumstances, Mountain dropped that part of

its petition.
Id. (emphasis original). See also Order No. 29491 at 5-6.
REMAND PROCEEDINGS
_ Given the Circuit Court’s ruling on wide area calling, Qwest’s concession on transit
traffic, the lack of any FCC orders on remand and the unfruitful settlement negotiations, the
Commission issued Order No. 29491 directing the Pagers and Qwest to provide supplemental
briefing regarding the two telecommunications issues. Order No. 29491 at 7. The Commission

noted that it was undisputed that Qwest need not absorb transit traffic costs. What the Circuit

- Court opinion did not answer was whether Qwest should charge the originating carrier for transit

traffic, or whether Qwest could provide the call detail to the Pagers who could in turn seek

reimbursement from the originating carriers. Id. at 7. The Parties were directed to address the

following pertinent questions:

Wide Area Calling

1. For each Pager, provide the total amount of wide area calling
charges (e.g., 800, FX, DID, etc.) assessed by Qwest. Describe
~ with specificity the exact wide area calling service (if any) that each

Pager utilized.

2. Did any of the Pagers voluntarily enter into a “buy-down
agreement” with Qwest so that Qwest would not assess toll charges
on its customers’ calls to a Pager located in another local calling

area? See 355 F.3d at 648.
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Transit Traffic

1. Describe in detail the call data provided to Qwest by the originating
carrier of transit traffic.

2. Given Qwest’s offer at the Circuit Court’s oral argument to provide
transit traffic data to Mountain, is Qwest in a position to provide
transit traffic data to the Pagers in this case? '

3. If such transit traffic data is no longer available, is it appropriate to
credit the Pagers for transit traffic?

4. What was the amount of transit traffic charged to each Pager during
‘ the relevant time periods?

Order No. 29491 at 7-8.° This Order also directed Qwest to prepare exhibits showing the
amount of charges it assessed each Pager individually for wide area calling and transit traffic. In
addition to the refund/credit calculations, Qwest was directed to include an itemization of
interest through July 1, 2004. Id. Once Qwest filed its supplemental brief and éalculations, then
the Pageré were to file their supplerﬁental brief 'replying to Qwest’s brief and the calculations.
Id. at 8.

In compliance with the Commission’s directives, Qwest filed its supplemental brief
and calculations on May 26, 2004.° The Pagers filed their timely supplemental reply brief on
June 8, 2004. The Pagers’ reply brief included seven “exhibits” and an appendix with 13 more
“exhibits.” |

A. QOwest’s Motion to Strike _
On July 8, 2004, Qwest filed Objections to the Pagers’ brief and a Moﬁdn to Strike.

QWest argued the Pagers’ brief went far beyond simply addressing the wide area calling and

transit traffic issues. Qwest asserted the Pagers were attempting to reopen or re-argue issues

already decided and beyond the scope of the remand and the Commission’s Order No. 29491.
Qwest further asserted the Pagers’ supplemental brief introduced “new evidence not in the
record” and makes “arguments based on facts that are not before the Commission in this case.”

Motion to Strike at 3. Qwest moved to strike those portions of the Pagers’ supplemental brief

® One other question asked whether cost recovery mechanisms for creating Qwest’s local calling areas contemplated
transit traffic. The Parties offered no pertinent information in response to this question.

® On May 27, Qwest filed a “corrected” response to the Commission’s Order.
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that address issues beyond the scope of the two issues identified in Order No. 29491 and strike
attachments to the brief that are not in the record.

Qwest also moved to strike in its entirety the 57-page appendix to the Pagers’ brief
prepared by Joseph McNeal, the owner of PageData. Qwest raised more than 20 specific points
of contention with the appendix. The Company urged the Commission to strike the McNeal

appendix because: (1) it is non-responsive to the two issues on remand and beyond the scope of

the remand proceeding; (2) it addresses several issues that are beyond the scope of the .
underlying proceeding or the appeal itself; (3) it is in practical terms a second legal brief but
{4y Mr. McNeal is pot an attorney

“does not appear to be sponsored by the Pagers’ attorney”; and {4) Mr. M
and cannot represent the two other pagers. Motion to Strike at 9, citing Commission Rule 43

On July 12, 2004, the Pagers filed an Answer to Qwest’s Objections and the Motion
to Strike. In their Answer, the Pagers asserted that most of the attachments to the supplemental
brief and the appendix are either exhibits previously admitted or are documents already in the

record. The Pagers acknowiedged that “exhibit A,” “exhibit E, »10 and Mr. McNeal’s appendix

are not contained in the record of this proceeding. Pagers Answer at 2.

As to the unsigned appendix, the Pagers maintained it was prepared by Mr. McNeal
and it was “fully incorporated by reference into ‘the Pagers’ Reply [brief] as stated at page 3
thereof.’” Id. at 2. The Pagers contend that much of the information in Mr. McNeal’s appendix
is contained in the record but acknowledged that some of the information is not. Id. The Pagers
suggested that the “Commission is obviousiy able to separate the wheat from the chaff and

determine the relevance of the points made” in the appendix. Id. at 3-4.
Commission Findings: After reviewing the supplemental briefs, the various

attached documents, the Motion to Strike and the Answer, we grant in part ar and deny in part

Qwest’s Motion to Strike. A Motion to Strike is reviewed under the abuse of discretion

standard. Perry v. Magic Valley Reg’l Med. Ctr., 134 Idaho 46, 50, 995 P.2d 816, 820 (2000).
The test for determining an abuse of discretion is based upon a three-part inquiry: (1) whether
the Commission correctly perceived the issue as one of discretion; (2) whether the Commission

acted within the outer boundaries of discretion and consistently with applicable legal standards;

10 «ghibits® A and E are not “admitted” exhibits but are documents that were attached to the Pagers supplemental
brief. They are not currently in the record on appeal.
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and (3) whether the Commission reached its decision by an exercise of reason. Sun Valley
Shopping Ctr. v. Idaho Power Company, 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991).
1. The Pagers Brief. We partially grant the Motion to Strike for two primary

reasons. First, portions of the brief and appendix are beyond the ccope of the remand issues. As
is evident in the three Stipulated Motions filed with the Supreme Court, the Parties requested that
this matter be remanded to the Commission. The Parties stipulated that it was appropriate to
remand so the Commission could “reconsider its Orders in light of the recent [D.C.] Circuit

Court opinion.” Stipulated Motion to Suspend Appeal and Remand to the Administrative

Agency at 3, 4. The only telecommunications issues discussed in the Mountain Communications
opinion are wide area calling and transit traffic. Moreover, in the Supreme Court’s order issued
March 8, 2004, the Court granted the Parties’ St1pmawd Motion to allow “the Public Utilities
Commission to review their decision in this case in light of the above [D.C.] Circuit Court
opinion.” Sup. Ct. Order 29175 (March 8, 2004). Thus, it is apparent that the Parties only
contemplated addressing the issues of wide area calling and transit traffic on remand. Morgov'er,
the Supreme Court’s order granted the remand to review the Circuit Court’s opinion.

Second, our Order No. 29491 directed the parties to address several questions all
focused on wide area calling or transit traffic. Order No. 29491 at 7-8. It was neither our intent
then or now to expand the scope of reconsideration beyond the two issues in the Court’s opinion
nor entertain new arguments or re-arguments on other issues.

We first examine the “exhibits” that accompanied the Pagers” supplemental brief. Oof
the 11 attachments to the Pagers’ brief, two were Circuit Court slip opinions addressing transit

trafﬁc and two were copies of transcript pages or excerpts from a previous Pager brief. Of the

seven other “exhibits,” three were actual exhibits already admitted (B, F, G) and two other
“exhibits” are documents already inciuded in the record on appeal (C and D). These documents
are appropnate and relevant and are not stricken.

Pager “exhibit” A is a diagram purportedly showing the “Configuration of PageData
Paging System.” Qwest maintains this diagram “does not even remotely factually represent the
[PageData/InterPage] network during the time period in question in this case.” Motion to Strike
at n. 24. Although we agree with Qwest’s basic prc;,rrlise that this diagram does not accurately
portray the PageData/InterPage network during most of the refund period, it does show four

paging terminals (POIs) and the current configuration. We shall aliow it to remain in the record
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but accord it little weight. We also note that Qwest submitted a diagram with its brief purporting
to show PageData/InterPage facilities leased from Qwest as of July 1998. _
Finally, “exhibit” E is a letter dated April 30, 2004 on Qwest letterhead to Joseph
McNeal concerning what appears to be the elimination of analog private iine service by Qwest
on June 15, 2004. A proper foundation for this hyper-technical letter has not been made and 1t
clearly falls well beyond PageData’s refund window: November 1, 1996 to September 10, 1999.

Order No. 29140 at 5. Consequently, we strike this “exhibit.”

2. The Appendix. We next turn to the McNeal appendix. The Pagers’ reply brief

notes that the McNeal appendix is “attached and incorporated” as an “overview analysis
prepared by Joseph McNeal on behalf of PageData.” Pagers Answer to Motion to Strike at 3.
Conseque ntly, Qwest’s fears that the McNeal appendix applies to the other two pagers is
unfounded Nevertheless, we agree with Qwest that there are several portions of the appendix
that are beyond the scope of our recon51derat10n on remand. More specifically, some portions of
the appendix and its 13 attachments are re-arguing issues that are not subject to reconsideration,
introducing new arguments and/or evidence, or are issues in other PUC proceedings involving
Mr. McNeal. Mr. McNeal is a pro se litigant in three other PUC proceedings involving disputes
with Qwest. Two issues present in these other proceedings have been included in the appendix.
Thus, we find it is appropriate to strike portions of the appendix including: Table 1 (pp- 3-4);
800 numbers (p. 8); reciprocal compensation (p. .14); and section 252(i) interconnection
agreements (pp. 15-18). These topics are outside the scope of the remand. While other parts of
the appendix (and the reply brief) stray beyond the scope of the remand, we are not inclined to
attempt to surgically remove bits and pieces. However, we will exercise our ability “to separate

the wheat from the chaff’ as we evaluate the relevance and weight to be accorded the arguments

in the brief and the appendix.

Turning next to the “exhibits” attached to the appendix, we find it appropriate to
strike “exhibits” 1, 2, 8-13. The interconnection agreements i 1 and 2 are not relevant and
beyond the scope of remand. The diagrams and text in exhibits 10-13 are . redundant to the
Pagers’ “exhibit” ‘A and do not accurately portray PageData/InterPage’s network during the
majority of the refund period. “Exhibits” 8-9 present new evidence about old arguments beyond
the scope of remand. The remaining “exhibits” attached to the appendix are either admitted

exhibits (5-7) or are already contained in the record on appeal (3-4). We now turn to the merits.

. ORDER NO. 29555 12 L
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B. Wide Area Calling
1. Qwest. In response to the Commission’s wide area calling questions, Qwest
stated that both PageData and Tel-Car utilized wide area calling services. PageData and Tel-Car
utilized both “non-local Type 1 facilities” and PageData also ordered 500 toll-free “800”
numbers to route traffic to its facilities. Qwest Brief at 3-4. Qwest maintained it did not provide
any wide area calling services to Radio Paging and the Pagers do not contest this assertion. /d. at
5. Qwest stated that PageData used two non-local Type 1 wide area caliing arrangement

between: (1) Qwest’s central offices located in Meridian and Payette; and (2) Qwest’s central

Id. at 3-4. Qwest also asserted that Tel-Car utilized Type 1 dedicated facilities . extending

between Twin Falls and Hailey. Id. at 4-5.

ULvilYYoual 4 v

Qwest argued that additional refunds for wide area calling were not appropriate
because both PageData (and its predecessor InterPage) and Tel-Car “voluntarily entered into toll

buy-down agreement by ordering the wide-calling services from Qwest’s tariff/price lists.” Id. at

5. Qwest quoted extensively from Order No. 29064 where the Commission found that PageData

. and Tel-Car were properly charged for ordering facilities that constituted wide area calling

- arrangements. Qwest calculated the refund value for wide area célh'ng (with interest to July 1,

2004) to be $10,607 for PageData and $3,909 for Tel-Car.

2. The Pagers. For their part, the Pagers asserted that PageData and Tel-Car are
entitled to additional refunds in accordance with the holding in the D.C. Circuit’s Mountain
Communications decision. The Pagers maintained the Mountain Communications decision
“made it absolutely clear that Qwest could not charge [the Pagers] for transportation of Qwest-
originated traffic . . . even if the traffic was across local calling areas established for business and
retail customers.” Pagers Brief at They insisted that neither PageData nor Tel-Car
“yoluntarily” entered into any wide area calling ér.rangement. Id. at 11. Despite Qwest’s
arguments to the contrary, the Pagers observed that the concept of “construction agreement” for
the acquisition of wide area calling facilities was specifically overruled by the Circuit Court. /d.
at2, 12.

Commission Findings: Although Qwest continues to argue that it is entitled to
charge the Pagers for wide area calling arrangements, the Circuit Court in Mountain
it gnized that the

£ —mcamming  Tm marbcnlar the Con ;
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FCC regulation found at 47 C.F.R. § 51.703(b) “unequivocally prohibits LECs from levying

charges for traffic originating on their networks, and, by its own terms, admits of no exceptions.”

Mountain Communications, 355 F.3d at 648, quoting M Cﬂ\/fetro Access Transmission Services v.
Bellsouth Telecommunications, 352 F.3d 872, 881 (4™ Cir. 2003). The Court went on to observe
that the federal Telecommunications Act obligates Qwest to interconnect its facilities at a single
“technically feasible” POI for pagers. Id. at 649. In other words, Qwest cannot charge the
Pagers for traffic originating on Qwest’s network and transported to the point of interconnection
with the Pagers. MCIMetro, 352 F.3d at 881. The two types of wide area calling arrangements
discussed above transports traffic originating on Qwest’s network (as well as transit tramc) to

the Pagers. Based upon the facts of this case, Qwest may not charge the Pagers for wide area

~ calling services or facilities. However, as the FCC noted in the TSR Order, Section 51.703(b)

does not prevent Qwest from charging its own end-user customers for callmg a pager’s POI

located in a dlfferent local calling area. TSR Order at { 31.
Qwest apparently appreciates its dilemma given the holding of Mountain

Communications. ~ Qwest did not attempt to distinguish the holding of Mountain

Communications from the present case. Based upon our application of the facts in our case to

~ the hoIdjng of Mountain Communications, we find that PageData and Tel-Car are entitled to an

additional refund for wide area calling charges assessed by Qwest. The calculations of these
additional refunds are discussed below.
C. Transit Traffic
Qwest. In response to the Commission’s transit traffic questions, Qwest stated
that there is no existing data which identifies the originating carrier of the transit traffic in this
case nor the amount of traffic pertaining to individual carriers. Qwest Brief at 6. Consequently, .
“Qwest is not in a position to provide transit traffic data to the Pagers.” Id. at 7. Despite the lack
of data, Qwest insisted it is inappropriate to credit the Pecers for the 24% transit traffic for three
reasons. First, Qwest argued that the Pagers’ position has always been that Qwest was itself the
onomatma carrier of the transit traffic and thus the identity of the initiating carrier is
irrelevant.” Qwest insisted the Pagers never asserted that Qwest must supply originating carrier
data.
Second, Qwest asserted the Pagers are not entitled to additional refunds or credits

because “the Pagers were charged for transit traffic in accordance with the law existing at the
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time. The FCC has repeatedly ruled that LECs may charge paging- companies for
interconnection facilities to the extent that those facilities carry traffic.” Id. (footnote omitted).
Qwest argued that until the Circuit Court issued its Mountain Communications opinion, the FCC
had repeated and consistently held that LECs may charge paging carriers for transit traffic.'’
Finally, Qwest disclosed it is working to develop a “records product” that if successful, would
make transit calling information available for purchase by paging companies. Assuming that the
product can be developed, Qwest intends to sell the service “to interconnecting carriers that wish
to purchase it.” Id. at 8. Thus, such a service would not be made available to pagers for free. If
the Pagers want to seek reimbursement from the originating carrier, then the Pagers can purchase
the “records service.”
o  As directed by the Commiss.ion, Qwest calculated the amount of transit traffic at
issue for each of the three 'Pa.gers with interest through July 1, 2004. The calculated refund
credits for each carrier would be: Radio Paging — $15,311$ Tel-Car — $15,362; and PageData
(including InterPage) — $35,701.

2. The Pagers. The Pagers insisted they are entitled to a full refund for transit traffic.

Tﬁey argued it would be inequitable for Qwest to charge the Pagers for transit traffic, while at
the same time not providing the Pagers with the necessary third-party information. Pagers Brief
at 13. Just as Qwest offered at the Circuit Court’s oral argument to provide the necessary

information to Mountain, the Pagers here assert they are entitled to equal treatment and to

. receive the calling data. Mountain Communications, 355 F.3d at 649. The Pagers insisted that it

" would be discriminatory for Qwest to provide the calling information to Mountain but not

provide similar information to the Pagers. 47 U.S.C. § 251(0)(2)(D).

Commi&sion Findings: The issue of transit traffic was vigorously contested in this
case. As the Circuit Court noted, Qwest incurs costs for switching and routing calls originating
with other carriers, and transported over Qwest’s network to paging carriers. In its Mountain
decision, the FCC allowed Qwest té ﬁharge for transit traffic “but indicated that [the Pagers]
could seek reimbursement from the originating carrier for whatever charges it paid to Qwest.”
Id. at 649. In other words, Qwest has a choice: -it.can either charge the Pagers and provide
calling information so that they may seek reimbursement; or it could charge the originating

carrier. Id. Although the Circuit Court never reached the merits of this dilemma, it is plain in

115 a footnote, Qwest lists most if not all the FCC Orders cited by the Commission in its prior Orders.

ORDER NO. 29555 15



i S

- given the necessary data to identify such carriers. Mountain Communications,

the Court’s analysis and ours that Qwest cannot have it both ways. Qwest’s statement that the
transit traffic calling data “does not exist,” provides only one choice.

Qwest’s arguments on why the Pagers should not receive refunds for transit traffic
are unpersuasive. We agree with the Pagers that it is inequitable to offer the calling data to
Mountain but not to other similarly situated carriers. On remand, we find 1t reasonable for Qwest
to provide either refunds or the calling data. Because Qwest has no data to give, we are left with
no choice but to order Qwest to refund the transit traffic charges to the Pagers. Qwest’s reliance
upon the FCC orders is unavailing. While we recognize that the FCC and our prior Order both
“yalidated” Qwest charging the Pagers for transit traffic, even the F CC recognized in Mouniain
that the Pagers could seek reimbursement from the originating carrier provided Mountain was
355 F.3d at 649,
citing Mountain Communications II, 17 FCC Recd at 15137 n. 13. We infer this lack of data
prompted Qwest to develop a service to record the transit data.

CALCULATIONS OF THE REFUNDS

Having determined that the Pagers are due additional refunds/credits for wide area
calling and transit traffic, we turn to the calculation of these additional refunds. Order No. 29491
directed Qwest to prepare exhibit(s) showing the amount of transit traffic charged to each pager
and the amount of charges for wide area calling (if any). These calculations were also to include

appropriate interest calculated up to July 1, 2004. Order No. 29491 at 7-8. Once Qwest filed its

" calculations, “then the Pé.gers will have an opportunity to respond to the questions and reply to

Qwest’s information/calculations.” Id. at 8.
Pursuant to the Commission’s directive, Qwest calculated the refund amounts at

issue for wide area calling and transit traffic. Starting with the refund credits issued each pager
in November 2002 pursuant to Reconsideration Order No. 29140 (R. at 516), Qwest calculated

the amounts at issue as shown in the table below.
The Pagers maintained that they “are entitled to a refund of all sums that they paid to
Qwest during the time periods relevant to this proceeding.” Pagers Brief at 3 (emphasis added).

In addition, PageData now secks a larger refund than it initially requested at the evidentiary

‘hearing. Although Radio Paging did not seek any refunds for wide area calling, it asserted that it

was due additional credit for transit traffic. Id. at 16. Radio Paging requested a refund totaling

$57,309.16 (without interest).
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The Pagers asserted Tel-Car is owed a total of $67,098.07. Id. They maintained that
Tel-Car is entitled to reimbursement for wide area calling totaling $21,749.07. This amount is
the sum of $4,174.35 “for what Qwest characterized as ‘T-1 non-local’” and $17,574.72 for
“mobile charges.” Id. at 10 citing Qwest Exh. 202 p. 8 and pp. 24-27, respectively. The Pagers
argued again on remand that Tel-Car is entitled to reimbursement for its mobile telephone

services and facilities because “mobile services were part of the Tel-Car paging system, utilized

‘to deliver paging traffic to its point of [inter]connection.” Id. at 11. These amounts should be

added to the $45,349 shown on Exhibit 105. Thus, Tel-Car asserted that it should receive a total
refund of $67,098.07, not including interest. Id. at 16.

In the Credit Phase of this case, PageData argued it was entitled to a refund of
aﬁproximately $240,756.03. In the Pagers’ response to Qwest’s wide area caﬂing and transit
traffic calculations, PageData Vasserted that it is now entitled to.even a greater refund than
previously requested. Pagers Brief at 7, 16. Relying upon an attachment to Qwest’s post-
hearing reply brief, PageData insisted that the starting point for its refund is $245 ,628.5 1. Added
to this figure is an additional $14,926.80 “for the T-1 lines and the frame relay,” which results in
a total refund of $260,555.31. Id. at 16. The table below shows the refund positions of Qwest

and the Pagers.
REFUND CALCULATIONS/REQUESTS
QWEST PAGERS
(includes interest) (without interest)
Radio Paging $ 42,105 (Nov.2002 Amount)
NA  (Wide Area Calling)
$ 15311 (Transit Traffic)
TOTAL  § 57,416 $ 57,309.16
Tei-Car ’ $33,512 (Nov. 2002 Amount) $ 45,349.00 (Exh. 105)
©$ 3,909 (Wide Area Calling) $ 4,174.35 (Wide Area Calling
$15.362  (Transit Traffic) $ 17.574.72 (Mobile)
TOTAL $ 52,783 $ 67,098.07
PageData §55486 (Nov.2002 Amounf) ~ $245628.51 (Qwest, Exh. 5)
$ 10,607 (Wide Area Calling) $ 14.926.80 (T-1, Frame Relay)
$35.701  (Transit Traffic)
TOTAL  §$101,794 $260,555.31
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Commission Findings: At the outset, we reaffirm the findings in our previous
Orders that Qwest presented the better evidence regarding the billing and payment information
necessary to calculate refunds.’? Order No. 29064 at 19-23; Order No. 29140 at 35-36, 44-46.
We also reaffirm that the refund credits should be limited tc paging charges and not allowed for
non-paging services. Order No. 29064 at 22; Order No. 29140 at 34-36.

1. Radio Pég’ng. For Radio Paging, Qwest calculates the refund for transit traffic
(with interest) would be $15,331." We adopt Qwest’s calculations and further find that Radio
Paging’s appropriate total refund with interest as of July 1, 2004 is $57,416. We also observe
that this amount is comparable to Radio Paging’s request of $57,309.16 (without interest).

2. Tel-Car. Tel-Car seeks a total refund in the amount of $67,098.07. Pagers Brief
at 16. This amount is the sum of $45,349 shown on Pager Exhibit 105, plus $4,174.35 1 in wide
area calling charges, and $17,574.72 for a refund of its mobile cellular charges. Id. For its part,
Qwest starts at the amount ordered by the Commission in Order No. 29140 of $33,512 in
November 2002. To this amount, Qwest adds $3,909 for the wide area calling refund and

' $15,362 for the transit traffic refund, or a total refund of $52,783.

We adopt Qwest’s calculations for the refund owed to Tel-Car. We again reject Tel-

Car’s argument that it is entitled to a refund for its cellular services for several reasons. First, as

we noted above, the scope of the issues to be examined in this remand were narrow and specific.

What Tel-Car attempts to do is to re-argue the cellular service issue. This issue was previously
decided and is beyond the scope of this remand. As we have consistently held, the Pagers are
not entitled to a refund for non-paging services. Tel-Car agéin argues that it was using its mobile

cellular facilities for paging. Pagers Brief at 10. However, as the Commission noted in Order

No. 29140,
Tel-Car has not pointed to any evidence in the record ‘that supports its
position that it should be compensated for mobile service. Qwest did not
apply a credit for mobile service because the USOC for this service was a
non-paging code. As the Commission found in its Credit Order, “Tel-Car’s
witness, Mr. Casper, said that his Company provides one-way paging, two-
way answering services, and cellular services. Tr. at 131. He testified that
some of his circuits are utilized to provide paging and non-paging services.

12 Consistent with our adjustments in this Order for wide area calling and transit traffic.

13 As previously mentioned, Radio Paging had no wide area calling charges.

. This figure appears in Qwest’s calculations.
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Tr. at 147.” Order No. 29064 at 21 (emphasis added). Given this admission,
we find it was incumbent upon Tel-Car to provide evidence regarding the
usage ratio between one-way paging and non-paging traffic over the [alleged]
joint use circuits. Tel-Car did not provide any such evidence.

Order No. 29140 at 35 (emphasié original). ,
We find Tel-Car is due additional refunds for wide area calling and transit charges

totaling $52,783, plus an additional one month’s interest to August 1, 2004. After subtracting
the requested mobile services refund, Tel-Car’s proposed refund of $49,523.35 (without interest)
is comparable to Qwest’s calculated refund of $52,783 (with interest).

3. PageData. Based upon our review of the pleadings and the evidentiary record, we

find that PageData has overstated its claimed refund. We also reject PageData’s refund
calculations for several reasons. First, in the Credit Phase evidentiary hearing, PageData sought
a refund of $240,756.03. Tr. at 154. This amount was the combined refund r‘e'quest for both
PageData ($52,282.47) and InterPage ($188,473.56). Tr. at 154, 496. Now on remand,

PageData asserts it is owed $245,628.51 as shown in Qwest’s post-hearing brief on “exhibit” 5.°

~ To this amount PageData adds for the first time $14,926.80 for T-1 and frame relay charges. It
now seeks a total refund (without interest) of $260,555.31. We find the request for a larger

refund unreasonable. The law of the case compels use of the original request. Arguing for the
additional $14,926 is clearly beyond the scope of the remand. Second, PageData has not cited
and we have not found any basis for the calculation of the $14,926 attributed to T-1 lines and

frame relay charges.

Third, in Order No. 29064, the Commission found unpersuasive the Pagers’
argument that they were entitled to a full credit for all charges. Order No. 29064 at 22. The
Commission adopted its Hearing Examiner’s proposed findings that the Pagers

presented scant evidence to support their claim that all their bills from Qwest
were for interconnection for the purpose of receiving one-way paging traffic
from Qwest. Bare assertions that their bills were not credible given the other
kinds of businesses they operated across the same networks (some of which
were for two-way traffic), nor was it credible to believe that they had no
business operations needs for other telecommunications services from Qwest.
Qwest’s exhibits, in contrast, took each billing element and assigned it to
interconnection or other types of service based on logical categorizations.
Moreover, months before hearings, Qwest provided the detailed billing

15 «Byhibit” 5 is not an admitted exhibit but was attached to Qwest’s post-hearing brief.
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elements for each month of the reimbursement period involved. [The Pagers]

. made no effort to show that speciﬂc billing elements detailed for them by

Tos A I 2 on wraral in 1
chat a.uu. included in Exhibits 201, 202 and 203 {w&e] 1uCOIT€Cﬂy %agned

to non-intercormection use. -
Order No. 29064 at 22-23 and Order No. 29140 at 35-36, quoting Proposed Order at 11-12.

Fourth, PageData’s argument that rit is entitled to a recovery of all its payments (even
without the additional $14,926) is a re-argument beybnd the scope of the issues on remand. As
both the Hearing Examiner and the Commission found below: “it was reasonable and
appropriate to exclude from the calculation of the credits those Qwest charges for non-paging
services and facilities.” Order No. 29140 at 33; Order No. 29064 at 23; Proposed Order at 3.
We found in Order No. 29064, PageData (and its predecessor InterPage) provided one-way
paOin long-distance services, s1gna1 traffic, e—maﬂs data, two-way mobile service, pnvate line
service, 800 service, and plam old telephone service (POTS) Tr. at 148, 199, 352, 499-500. M.
McNeal also testified that.all his traffic, paging and non-paging alike, travels over the same

1

facilities ¢ LhaL s available to us at no charge.” Tr. at 199. There is no compelling reason to alter

this previous finding.

. At this juncture, a review of PaaeData and InterPage s networks would be helpful.
Mr: McNeal of PageData purchased InterPage in June 1998. Tr. at 150, 208. At the time,
InterPage and PageData had five points of interconnection (POls): Idaho Falls, Pocatello, Twin
Falls, Meridian, and Boise. Tr. at 164; Pagers Exh. 111 at p. 10. As Mr. McNeal testified at the
évidentiary hearing, he attempted on or about September 1, 1998, to take advantage of the
Telecommunications Act’s single POI entitlement (47 U.S.C." § 251(c)(2)(B)) and the FCC’s
regulation 51.703(b) that prohibits Qwest from charging for delivery of its traffic to the pagers.
Tr. at 504; Pagers Exhibit 111 at p. iO. What appears undisputed is that for the first 22 months

of the 34-month refund period (Order No. 29140 at 5), PageData/InterPage had at least four (if
not five) POIs scattered throughout Qwest’s southern Idaho service area. Pursuant to FCC
regulation 51.703(b), facilities transporting Qwest local traffic to these POIs should have been
without charge to the Pagers. However, charges for facilities used by PaUeData/Intchaoe to

connect parts of their networks on the paging side of the POIs (such as cormectmg the multiple

POIs together), are costs appropriately bome by the Pagers. Qwest Corporation v. FCC, 252

F.3d 462, 468 (D.C. Cir. 2001).
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Mr. McNeal testified that InterPage leased lines connecting its paging terminals (i.e.,
the POIs) to Boise. Tr. at 164, 195. He stated that “there was a lease line that went from Idaho
Falls to Pocatello, from Pocatello to Twin Falls, from Twin Falls into Boise, and so if you made

a phone call into . . . Idaho Falls, then it would travel along that network back to Boise.” Tr. at

195. PageData’s August 29, 1998 letter to Qwest explains that the pager’s “network sends
TMPP packets between the paging terminals.” Exh. 111 atp. 10. In other words, for at least 22
months, the Qwest facilities that transported traffic among the POIs was appropﬁately charged to

InterPage. Order No. 29140 at 44.
Taking account of the non-paging services, the inter-POI facilities, the 22 months of

the 34-month period with multiple POIs, the majority of the paging payments ($188,473.56)
were attributed to InterPage, Qwest’s better calculating evidence, and the less weight attributed
to Mr. McNeal’s explanatlon of exhibits 109 and 122, we find there is substantial and competent
evidence to reject PageData’s calculations and adopt Qwest’s calculations. Accordingly, we find
that PageData/InterPage should receive a total refund credit of $101,794.

In summary, we find Radio Paging is due a refund credit of $57,416, Tel-Car is due a
refund credit of $52,783 and PageData is due a refund credit of $101,794 as of July 1, 2004.
Given the fact that the parties requested that the remand be continued until August 2, we further
find it is appropriate for Qwest to include one additional month of interest up to August 1, 2004.

Because the refunds have been substantially increased from those credits originally
calculated by Qwest in July 2002, it is possible that the refund credits might exceed the amounts
the Pagers owe Qwest, if any. If the refunds afforded to PageData and Radio Paging exceed the

. amounts they owe Qwest, then Qwest shall provide them with cash reimbursement within 21

- days of the service date of this Order.

One other refund issue remains to be addressed. When the Commission issued its
initial Credit Order No. 29064 in July 2002, we were unaware that Tel-Car was in bankruptcy. It
was not until the Pagers filed their Petition for Reconsideration in August 2002 that we were
advised that Tel-Car became a Chapter 7 debtor effeétive in January 2002. R. at 848. Given this
circumstance, Qwest suggested in its credit notice of November 29, 2002 that “any credit due
Tel-Car in this case is due, if at all, to the bankruptcy estate of Tel-Car, Inc.” R. at 926. Qwest
concluded that disposition of any credit or refund owed to Tel-Car “is pfoperly a matter for the

Bankruptcy Court.” 74 We agree. Consequently, we find that it is appr “p; iate for Qwest t
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- tender any refund that is due to Tel-Car’s estate to the Bankruptcy Court subject to any right of
| set-off that the Court may order. We believe that the Bankruptcy Court is the appropriate forum
to determine whether Qwest has any right to set-off.
CONCLUSION

The Commission finds on remand that the Pagers are entitled to additional refunds or

crédits for transit traffic and wide area calling arrangements. The Commission further finds that

_____ there is substantial and competent evidence to support its findings regarding the continued

exclusion of non-paging services and the calculations of the appropriate refunds/credits for each

\ Pager. Consequently, the Commission amends its Order Nos. 29064 and 29140 to conform to
the decisions reached in this Order regarding transit traffic and wide area calling.

ORDER ,
IT IS HEREBY ORDERED that the Commission grants in part and denies in part the

Pagers’ requests for additional compensation. The Coimm'ssion’s Order Nos. 29064 and 29140

are amended to reflect the changes contained in this Order regarding transit traffic and wide area

_i calling. See Idaho Code § 61-624. As of July 1, 2004, Radio Paging is due a refund of $57,416

s and PageData is due a refund of $§101,794.

_jj | IT IS FURTHER ORDERED that Qwest’s Motion to Strike is granted in part and
 denied in part. ‘

IT IS FURTHER ORDERED that Qwest recalculate the refund amounts due the
three Pagers to reflect the one-month of additional interest from July 1 to August 1, 2004. Qwest
shall file this updated credit information with the Commission and the Pagers within 10 days

from the service date of this Order.
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IT IS FURTHER ORDERED that Qwest issue the respective additional billing
credits and/or refunds to PageData and Radio Paging no later than 21 days from the service date
of this Order.

IT IS FURTHER ORDERED that Qwest issue the $52,783 refund to the bankruptcy
estate of Tel-Car, Inc. (plus one additional month of interest) and shall file said refund with the
appropriate Bankruptcy Court within 21 days from the service date of this Order. .

- THIS IS A FINAL ORDER ON REMAND. Any party aggrieved by this Order may
appeal to the Supreme Court of Idaho pursuant to the Public Utilities Law and the Idaho

Appellate Rules.
DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho this R Ad

day of August 2004.
;W,
PAUL KJEM_ AXDER, PRESIDENT
A SHA H. SMITH, COMMISSIONER -
Commissioner Hansen Out of the Office
DENNIS S. HANSEN, COMMISSIONER
ATTEST:
D.J ewell O

Comlmssmn Secretary

bls/O:USWT9924_dh
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On August2 2004, the Comrmssron 1issued final Order No. 29555 followmg the
. Idaho Supreme Court s temporary remand of this matter to the Commission. In Order -
| ‘No 29555, the Commission determmed that the Petitioners (hereinafter referred to as the
) _f‘Pagers ") were entitled to additional refunds consistent with a recent decision issued by the
~United States Court of Appéals for the Disﬁct of ColumbIa Circuit. ‘The Order directed Qwest
" Corporation to recalculate the refunds due each of the three Pagers. If the refunds exceed the
amounts the Pagers owe. Qwest (if any), “then Qwest shall provide “them with cash

; reimbursement(s]” no later than August 23. Order No. 29555 at 21. _
On August 12, 2004, Qwest filed its- recalculatron of the refund credits due each
On August 20, 2004, Qwest filed a Mot1on to Stay Order- No. 29555 until the

. Comrmssron had an opportunity to rev1ew Qwest s request for recon31derat10n On August 23,

‘ Pager.

Qwest ﬁled a Petmon for Reconsideration, Alteration or Amcndment of the Commission’s .

Order. The following day Qwest requested oral argument on its Motion and Petition.

| | - | 1008
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On August 25, the Pagers filed an Answer to Qwest’s Motion to Stay urging the
-Commission to deny the Stay. The Pagers point out that Qwest has not issued the refunds as
directed by the Commission. On September 3, the Pagers filed-an Answer to Qwest’s Petition
- for Reconsideration, Alteration or Amendment requesting that the Commission deny
reconsideration. On September 13, Qwest filed a Notice of _Cross—Appeal regarding Order
No. 29555. o |
. After revxewmg the record and supplemental pleadmtrs in this matter, the
.Commission issues this Order on reconsideration. As explained in greater detail below, the
Commission grants a limited stay of our Order Ne. 29555 so that we can reconsider our prior
" Order on remand and issue this Order on reconsideration pursuant to Idaho Code § 61-624.
o PROCEDURAL HISTORY
A. Background |
- The procedural history of this complex and lengthy case is set out in detail in Order
Nos 29064 (R. at 789-92) and 29140 (R. at 863-68) but the pertinent points are summarized
here. At the énd of the second part (the Credit Phase) of this two-part case, the Comm1ssmn o
* explained that Federal Communications Commission (FCC) regulations and orders require that a
* - local exchange company (LEC e.g., Qwest) must cease charging a pager for terminating LEC-
. originated trafﬁc and must transport that traffic to the pager without charge. Order No. 29064 at
-2 citing TSR Wireless v. U S WEST Communications (TSR Order).! Qwest may not charge
| pagers “for facilities used to deliver LEC-originated traffic that originates and terminates within
_'the same MTA as this consututes local traffic under the [FCC’s] rules.” TSR Order at § 32. 2
Although Qwest must cease charging pagers for terminating Qwest—ongmated traffic, the
Commission found that the TSR Order and FCC regulations allow Qwest to charge for “wide
~area calling or similar services.” Order No. 29064 at 5 citing TSR Order at " 30-3 1. In other
words, Qwest may not charge pagmg carriers for delivering Qwest traffic but Qwest may charge

. 1ts own customers for calling a paging carrier located in another local calling area.

. ' 15 FCC Red 11,166 913, 25 28 (2000), Petition for Recon dismissed, 16 FCC Rcd 11,462, aff'd sub nom. Qwest
v. FCC, 252 F.3d 462 (D. C Cir. 2001).

2 “MTA” means major trading area which in terms of this case means all calls made to pagers that originate in

Qwest and non-Qwest exchanges located in southern Idaho. Order No. 29064 at 2 citing TSR Order at § 11, n. 102;
47 C.F.R. § 51.701(b)(2).
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In Order No. 279140the Commission found that Qwest had improperly charged the
Pagers for certain services and facilities prohibited by the federal Telecommunications Act of
1996, FCC regulations, and FCC orders. The charges for services and facilities were contained
in Qwest’s Title 62 exchange and network service catalog on file with the Commission. The
- Commission found that the Pagers were entitled to refunds/credits but less than the amounts they
claimed.> More specifically, the Commission determined the refunds were not due for: (1) non-
paging services and facilities; (2) “wide’ area calling” services and facilities provided by Qwest;
and (3) “transit traffic” from non-Qwest carriers. Order Nos. 20964 at 3-4; 29140 at 23-24.
| 1. Wide Area Calling. “Wide area calling” generally refers to an arrangement or
-service “that allows a paging carfier to subsidize the cost of calls from [Qwest’s] customers to a
paging carrier’ s customer, when the caller and the paging company are located in different local
calhng areas.” Order No. 29140 at 5. By using various facility arrangements and services,
paging carriers can create networks so it appears to Qwest callers that their calls to a paging
company located in a different local calling area will be “toll-free,” or will not be assessed a toll
~ charge for making a long-distance call to the pager. Id. at 37.
In Order Nos 29064 and 29140, the Commission found that PageData and Tel-Car
.had configured their paging systems in a manner that constrtuted wide area calling arrangements
Consequently, the Commission determined that the two pagers were not entitled to a refund for
wide area. calling .charges." ~ All three Pagers used direct inward dialing (DID) services and
facilities. DID is typrcally a PBX or Centrex feature that in this case allowed the Pagers to route
calls to non-local DID trunks to connect to Qwest central offices in other local calling areas. In
 addition, PageData also ordered 500 toll-free “800” numbers as a means to route calls via the
DID lines to its paging facilities. Order No. 29555 at 13.
2. Transit Traffic. Transit traffic is traffic that originates from another carrier other |
than Qwest but is carried over Qwest’s network to the paging carrier’s network. Order No.

29555 at 5. Based upon the TSR Order and other FCC decisions, the Commission found that -

_* The refund period for the Pagers began November 1, 1996 and ran until the Pagers entered into interconnection
agreements with Qwest. - Radio Paging refund period ended May 13, 1999 and PageData’s ended September 10,

1999. Because Tel-Car had no interconnection agreement with Qwest, its refund period ended September 24, 1999
(the date the Pagers filed their complaint). Order No. 29140 at 4-5.

“ Radio Paging had no wide area calling arrangements. x
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Qwest was permitted to charge the Pagers for transit traffic. Order Nos. 29064 at 13- 19; 29140
at 23-33. The Commission found that 24% of the Pagers’ traffic was properly classified as

transit traffic. Consequently, Qwest offset the refunds owed to the Pagers by this proportion.
Order No. 29140 at 3.

In December 2002, the Pagers ﬁled their Notlce of Appeal, R. at 928-32. After the
Notice of Appeal was filed, the parties participated in the appellate settlement process
Following unsuccessful negotiations, the Supreme Court reinstated the appeal in November 2003
with the Pagers’ opening brief due in February 2004.

B. The Circuit Court’s Mountain Opinion

‘In January 2004 the D.C. Circuit Court held that the FCC’s W1de area calling
de01s1ons in Mountain Communications v. Owest Corporation’ are at odds with the FCC’s own
regulations and with the TSR Order. Mountain Communications v. Federal Communications
Commission (FCC), 355 F.3d 644 (D.C. Circuit 2004_). The Court observed that while the facts

_ of the 7SR Order and Mountain Communications are identical, the results of the two cases “are -

opposite.” Thus, the Court easily concluded that the FCC’s wide area calling decision in
Mountazn Communications is logically inconsistent with the FCC’s own regulatlons The Court
also noted that the FCC’s regulation found at 47 C.F.R. § 51.703(b) prohibits LECs from levying
- charges for traffic that originates on their own networks. 355 F.3d at 647. The Court recognized
~that Mountain’s DID system provided “it no advantag‘es other than those to which, presumably, it

. is entitled for free.” Id. at 648. Thus the Court vacated the wide area calling dec1s10ns and
- remanded the case to the FCC

After dealmg with w1de area calling, the Court turned to transit trafﬁc The Clrcurt,
Court observed that the FCC allowed Qwest to charge Mountain for transit traffic “but mdlcated

that Mountain could seek reimbursement from the originating carrier for what ever charges

[Mountain] paid to Qwest” Id. at 649. Mountain argued- the prospects of obtalmng

reimbursements from the originating carriers of the transit traffic was illusionary, because Qwest

never provided the originatlng call information to Mountain. Without such information,

- Mountain maintained it was impossible to seek reimbursement. Jd.

Memorandum Opmzon and Order, 17 FCC Red 2,091 §{ 1, 8 (Feb. 4, 2002), reconsid. denied, 17 FCC Red 15,135 -
(Juty 25, 2002). )
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The Court did not reach the merits of this issue because Qwest advised the Court at
' oral argument that it would provrde Mountain with the originating carrier information.
Presumably Mountain could then seek reimbursement. “Under those circumstances,” the Court
stated “Mountain dropped that part of its petition.” Id. at 649.

| C. The Commission’s Remand Order

On February 13, 2004, Qwest, the Pagers and the Commission filed a Stipulated.
MOthIl with the Supreme Court to suspend the appeal and ternporanly remand this matter to the
Commission so that the Parties could consider the recent Mountain Communications opinion. |
The Parties asserted that remanding the rnatter ‘would allow: (1) the Conimission to determine
whether to reconsider its Orders in erht of the Circuit Court opinion; (2) the FCC to address the
issues on remand; and (3) the Parties another opportunity to settle the appeal Order No. 29491.
The FCC has not addressed the two telecommunications issues.

.When Qwest and the Pagers were unable tq resolve their dispute on remand, the
Commission issued Order No. 29491 idirecting the Pagers and Qwest to provide supplemental
briefing regarding the two remand issues: wide area calling and transit traffic. Order No. 29491
at 7. More speciﬁcally, the parties were directed to respond to several questions about the two
issues. The Order also directed Qwest to prepare exhibits showing the amount of charges it

assessed each Pager individually for wide area calhng and transit traffic. _
| In comphance with the Comrmssxon s directives, Qwest filed its Supplemental Bnef i
g and refund calculations on May 26, 2004. The Pagers filed their Reply Brief on June 8, 2004.
Relying upon the Circuit Court’s Mountain decision, the Commission issued Order
No. 29555 and found that Qwest cannot charge the Pagers for traffic that originates on Qwest’s
“network and is transported to the point of interconnection (POI) with the Pagers. Order No.
-29555 at 14. The Cornmission found that “Qwest rnay not' charge the Pagers for wide area
calling services or facilities. However, as the FCC noted in the 7SR Order, Section 51.703(b)
does not prevent Qwest from charging its own end-user customers for calling a pager’s POI
located in a different locai‘ calling area. TSR Order at §31.” Order No. 29555 at 14. Pursuant to
the Commission’s directive, Qwest calculated that it charged Tel-Car $3,909 ‘for' DID wide area
calling facilities (52,972 for DID facilities and -$937 interest) and PageData $10,607 |

o | . S
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(approximately $4,004 for DID facilities; $3,613 for “800°
in taxes). , ‘

Tuming to the issue of transit traffic,
Court’s opinion that “

service; $2,655 in interest; and $400

the Commission quoted from the Circuit

at oral argument, Qwest’s counse] obviated any need for us to decide [the

transit traffic] issue by indicating that Qwest would provide Mountain with the information

necessary so that Mountain could charge the originating carrier for reimbursement.”

29555 at 8 quoting Mountain Comrﬁun_ications, 355 P.3d at 649.
In its

" it can either charge the Pagers [for transit traffic
information so that the

‘but] charge the originating carrier.
‘inequitable to offer the calling data t

situated [paging] carriers.

 data ‘does not exist,” [in this c

ase] provides only one choice.
‘Order No. 29555 at 15-16. |

In response to the Commissi_on’s directive in Order No. 29555,
the refund amounts due Radio Paging,

Order No. 29555 the Commission stated Qwest has a choice:

Order No.

] and provide calling
Y may seek reimbursement; or [not charge the Pagers
- - -We agree with the Pagers that it is
0 Mountain but not to other similarly -
- - -Qwest’s statement that the transit traffic calling

Qwest recalculated

PageData, and the bankruptcy estate of Tel-Car.’ The
table below shows the refund calculations as directed by the Credit Phase Order

No. 29140 and
the additional refunds consistent with Order No. 29555. '
REFUND COMPONENTS o
* Radio Paging: $54,028  Billed Amt thru 4-99 (R, at 825)

-53,111 - Payments

ECIV)E Balance Owed Qwest
34,572 Refund Credit
33,655 Net Refund
+ 8,450 Interest on Refund

"nn

"o

"on

"o

$42,105 Total Refund Due as of Nov 2002
+ NA Wide Area Calling (includes interest)

+15311  Transit Traffic (includes interest)

o : + 51 1 month interest
TOTAL $57,467

§ The PageData subtotals do not equal the $10,607 figure because of
Recalculation in Response to Order No. 29491 filed May 26, 2004.

7 Tel-Car became a Chapter 7 debtor effective in J anuary 2002. Order No. 29555 at 21.
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PageData: $123,447

- 87,390

(36,057)
81,119

45,062
+10,421

$ 55,483

+ 5,600
+ 5,007

+35,704
+ 156

TOTAL ~ $101,050

$56,885

| Tel-Car:
S -45,349

(11,536)
39,162

27,626
+5,886

$33,512
+ 3,909
+15,362
+ 65

TOTAL ~ $52.848

Sources:

Billed Amt thru 8-99  (R. at 923)
Payments "

Balance Owed Qwest

Refund Credit ‘ "

Net Refund "

Interest on Refund o

Total Refund Due as of Nov 2002

Wide Area Calling-DID (incl interest)
Wide Area Calling - 800-service
(includes interest) '
Transit Traffic (includes interest) -
1 month interest

_ Billed Amount thru 7-00 (R.at 920)

Payments "
Balance Owed Qwest

Refund Credit oo

Net Refund "
Interest on Refund = "
Total Refund as of Nov 2002

Wide Area Calling (includes interest)
Transit Traffic (includes interest)

1 month interest

Order No. 29555; Qwest Response to Order No. 29491 (May 2004)

Qwest Recalculation of Credits Due Pursuant to Order No. 29140 (Nov. 2002, R. at-
916- 923) R. at 825; Qwest Exhibits 201, 202, 203. :

On August 17, 2004 Robert Ryder on behalf of Rad10 Paging and Joseph McNeal on
5 behalf of PageData each filed affidavits with the Commlsswn Mr. McNeal mdrcates in his

affidavit that he i 1S entrtled to the full refund” of $101,950 because he was not in arrears to

Quwest at the end of the refund period, ending September 10, 1999.. Mr. Ryder also claims that
Radio Paging “did not owe Qwest anything” at the end of his refund period, ending May 13,
1999. Thus, he also infers that he, too, is entitled to a full refund in an amount of $57 467

Qwest did not respond to these claims.

With this background, We now turn to Qwest’s request for a stay and reconsideration. -
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QWEST’S MOTION TO STAY

1. Qwest. Qwest requests that the Commission stay its Order No. 29555."‘pending a
decision on Qwest’s Petitioﬁ for Reconsideration.” Motion to Stay at 2. Qwest also rcquests that
the Commission “enter or continue a stay of the Remand Order during the pendency of Qwest’s
appeal of the Remand Order to thc Idaho Supreme Court, should such an appeal be filed.” Id.*

As directed by the Commission’s Remand Order, Qwest was to have issued additional billing

~ credits and/or cash refunds to PageData and Radio Paging no later than AuOﬁst 23,2004, In~
addition, the Commission directed Qwest to 1ssue the calculated refund to the Bankruptcy Court
for the bankruptcy estate of Tel-Car by the same date.

In its Motion to Stay, Qwest notes that the issuance of the remand Order arises in '
“unusual circumstances.” Qwest‘Motion at 2. In particular, Qwest maintains that if this were
simply a ﬁllal Order the Commission, then it would be entitled to seek reconsideration of tlle
Commission’s decision. But here the Cornmissiclh"'s Order was issued on _rernarld from the
Supreme Court and it is unclear whether reconsideration is appropriate. See Jdaho Code § 61-
626. Qwest also claims that the FCC has not 1ssued any decision on remand and “[n]othing
productlve has yet taken place at the FCC.” Id. at 3. '

Qwest insists that its Petmon for Reconsideration will argue that the Commission
wrongly decided the two remand issues. Qwest asserts the Circuit Court was not called upon to
- address the transit traffic i 1ssue. “In a bizarre turn of circumstances, Mountain withdrew the issue
from the appeal based on a dlSCUSSlOIl among the judges and counsel at oral argument.
Accordingly, the Court d1d not rule on that issue, and on remand to the FCC, the issue is no

longer part of the case.” Id.

Until the Commission can undertake its review of the Petition for Reconsideration,

Qwest asks the Commission to stay the effectiveness of its Order. Qwest insists the
- Commission’s Order may have broad 1mpl1cat10ns because it is the first articulation of “pagmg
interconnection law followmg the Mountain Communications reversal. . . " Id. at 4. Qwest
. .interconnects W1th more than 200 paging companies in its 14-state terntory Qwest claims that

.the revenues assoc1ated with transit traffic alone for pagmg cornpames is approx1mately

® As noted above Qwest filed a Cross Appeal on September 13, 2004,
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$300,000 per month. “Qwest’s eXposure on past transit charges has not been calculated, but it

surely is many millions of dollars.” d.

2. The Pagers Response The Pagers oppose Qwest’s Motion for Stay. The Pagers

- maintain the Motion for Stay “is nothing more than [an] effort to further obfuscate and delay this

proceeding. Dunng the IECOVery penod Qwest overcharged Petitioners 100% for their

interconnection services and facilities and has not yet had to refund a dime. It should not be
- permitted the opportunity to further delay its day of reckoning.” Pagers Answer to Motion to

Stay at 3. The Pagers assert that Qwest has not made any payments to the Pagers or the

-Bankruptcy Court by August 23 as required by Order No. 29555. Id. at 2; Pagers Answer to
Qwest’s Petition at 2; Answer to Motion to Stay at 2
The Pagers maintain the Commission’s remand Order “is absolutely correct ”Id

They assert the issue of transit traffic is nerther uncertain nor undecided. - They argue Qwest’s |
~own 1nterpretatron of the Mountazn Communications decision is identical to the findings of the
Cornrnrssmn in 1ts Order No. 29555. Id. at 2. More specifically, the Pagers point out that Qwest
Radio Paging proposed to amend their two interconnection agreements (one in Idaho and one in
Oregon) that mirror the Commission’s transn traffic decision. In pertinent part, the July 2004
Idaho interconnection agreement states that Radio Paging “does not have to pay facility charges o
for Third Party Traffic [i.e., transit traffic] Qwest does not provide the originating company’s
| _ calling records to [Radio Paging’s]- POC.” Id., Jones Afﬁdav1t at 2, Exh. A and B. Qwest

* submitted the Radio Paging amendment in July 2004 — before the Commission issued its August -
2 Remand Order No. 29555. Paoers Answer to Motion at 2. Consequently, the Pagers insist that
~ even Qwest recognizes the Commission’s decision regarding transit trafﬁc 1s correct and has -

submitted conforming amendments to its interconnection agreements that prohibit transit traffic

charges until Qwest can provide pagers with the originating call data

Commrssron Findings. The Commrssron s Rule 324 provrdes that any person may
~ request that the Commrssron_‘ stay any order. IDAPA 31.01.01.324. The filing of a petition for
| reconsideration does not automatically stay the effectiveness of any Order. Petitions to stay may
. accompany or precede petitions for reconsideration. IDAPA 31.01.01 333; Idcrho Code § 61- '
- 626(3). In its Motion to Stay, Qwest requests that the Commrssron in effect grant two stays

First, Qwest moves the Commission to stay Order No. 29555 “pending the decision on Qwest s
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Motion for Reconsideration.” Qwest Motion at 2. Second, Qwest also seeks a stay during the
pendency of Qwest’s Cross Appeal. Id.

Turning first to Qwest’s request for a stay pending reconsiderétion, we find that such

‘a request is reasonable given the circumstances of this case. In particular, the Comnusswn

issued Order No. 29555 on remand from the Supreme Court. On remand, the Cormmssmn
changed its previous rulings on the issues of wide area calling and transit traffic. These changes
significantly increased the refunds owed to the Pagers. Grantmg Qwest a limited stay of our
prior Order will allow the Commission to review Qwest s Petition and reconsider our Remand
Order. “Accordingly, the Commission stays Order No. 29555 so that we may take up Qwest’s
Petition for Reconsideration. Our decision regarding Qwest’s request for a stay on appeal will

follow our discussion of Qwest’s Petition for Reconsideration.

QWEST’S PETITION FOR RECONSIDERATION,
ALTERATION OR AMENDMENT . '

In its Petition, Qwest argues that the Commission wrongly decided the wide area

calhng and transit traffic issues. The Company also mamtams the Commxssmn made a

“calculation error” pertaining to the refund owed PageData for w1de area calling. F mally, Qwest
. seemmgly questions the Commission’s JUI‘lSdlCthﬂ over this matter. The Company does not

expressly assert the Commission lacks jurisdiction but states that the Cornm1ss1on’s “decmons

show that the basis of Junsdlctlon is tenuous.” Petition for Reconsideration at 3.

In their Answer, the Pagers again insist Qwest’s requests for reconsideration and oral

argument are merely designed to delay and obfuscate. Pagers Response to Petition at 2 The
Pagers mamtamed that both Qwest and the Pagers

had an opportunity to provide input and the Commission made its decision.

The Supreme Court has taken the case back. . . .If Qwest 1s unhappy with the

Commission’s decision, it must make its case in the Supreme Court. There is

absolutely no ground for having the issue litigated both in the Comrmssxon
and the Supreme Court at the same time.

Id. at.2 (citations omitted).

Commission Findings.

We find it appropriate to grant reconsideration so that we

may address Qwest’s issues raised on reconsideration. Recon31derat1on prov1des an opportunity
for a party to bring to the Commission’s attentton any issue previously determined and provides

the Commission with an opportunity to rectify arty mistake or omission. Washington Water
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Power Company v. Kootenai Environmental Alliance, 99 Idaho 875, 591 P.2d 122 (1979).
While we recognize that the temporary remand has expired, Appellate Rule 13(e) provides that
the Commission “shall have continued jurisdiction of the matter and the parties consistent with
the provisions of applicable statutes.” Moreover, in this instance, the Commission finds that
granting reconsideration to Qwest is appropriate so that the Commission may address its alleged
errors. Consumer's Company v. Public Utilities Commission of Idaho, 40 Idaho 772, 236 P. 732
(1925).

1. Junsdlctlon We first discuss _]lll‘lSdlCthIl Although Qwest does not expressly L

- assert the Commission lacks jurisdiction in thlS matter we address this issue to eliminate any
doubt. |

: Commission Findings.

The Commission is a creature of statute and exercises
 limited jurisdiction. 'However, once jurisdiction is clear, the Commission is allowed all power
that is either expressly granted by the statute or which may be fairly implied. Idaho State
Homebuilders.v. Washington Water Power, 107 Idaho 415, 418, 690 P. 2d 350, 353 (1984) In
the first phase of this case, the Commission found the “facts clearly establish that these services
(for which the Pagers seek refunds) are being provided to the Pagers under Title 62.” Order No. |
28427 at 5 (R. at 67). The Commission further noted that it has'the “statutory authority to
investigate and resolve complaints made by subscribers to Title 62 services pursuant to Idaho
Code § 62-616.” This finding is consistent with Qwest’s advocacy. In’ 1ts initial brief regarding - -
Junsdlctlon Qwest stated “the Commission has jurisdiction under Idaho Code 62-616 to hear :
- this case.” Qwest Initial Brief at 12 R. at 43). Consequently, we afﬁrm that the Commission
| has the statutory. jurisdiction to resolve this complamt regardmg Title 62 services pursuant to

Idaho Code § 62-616. See also Idaho Code § 62 615(1)

2. Wide Area Calling. Qwest next maintains that the Pagers are procedurally barred

from recovering for wide area calling services because this issue was previously determined in o
the first phase of this proceeding (the Liability Phase) in Order No. 28601. In particular, Qwest
~ relies upon a footnote in Commission Order No. 28601 that states the Pagers “are not entitled to
| recover the amounts charged for foreign exchange service or wide area calling services, i.e.,
WATS. ...” Order No. 28604 at 10 n. 15 (emphasis added). Qwest argues “Order Nos. 28601
(the Liability Order) and 28626 (on the Petition to Amend) were both final, apbealable orders.

No party appealed, thus making matters decided in the Liability Phase settled as a matter of law,
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and establishing the law of the case on those issues.” Qwest Petition at 6. Because Order No.

28601 was a final Order on Reconsideration and the Pagers did not appeal this Order, they
should now be barred from arguing that they are entltled to receive refunds for wide area calling.
Qwest infers the same principle should prohibit the Commission from revisiting this issue. The -

Company suggests the Commission should avoid getting ahead of the FCC and Courts, and |

refrain from ruling on the wide area calling issue. Id. at 9.

Commission Findings.

We find Qwest’s procedural argument unpersuasive for

- several reasons. First, we find Qwest’s reliance upon the footnote misplaced. The footnote

. accompanied a finding where the Commission stated that the Pagers “are entitled to a bllhng

credit or reimbursement for the charges they have incurred for the facilities used to deliver local
LEC-originated traffic. .

» Order No. 28601 at 10 (emphasis added). In the context of the
~ Commission’s Order, we were applying the substantive holding of the FCC’s TSR Order to the

facts of the case. Thus the Commission reinstated Count I of the Pagers’ complaint.
- At the time Order No. 28601 was issued, the scope and extent of the “wide area
calling” issue were not fully developed We had not yet decided whether DID facxhtles were

encompassed in the concept of wide area callmg arrangements In our view, more controlhng 15’

the Comrmssmn s statement in the ordering paragraphs of that Order that the Pagers are “entitled

to a billing credit or relmbursement for services and facilities that should have been pr0v1ded

free of charge according to FCC authority.” Id. at 12 (R. at 139). Exactly what services and

facilities was still in questlon ‘Thus, the question to be examined in the Credit Phase was
| whether the Pagers were mappropnately charged (thus entitled to a blllmg credit) for wide area

"calhng arrangements (both DID and 800 serv1ces) used for the delivery of Qwest-originated

traffic. In Mountain Communications the Circuit Court answered this question and determined

that Qwest cannot charge a pager for the use of DID trunks to dehver Qwest -originated traffic.
355F. 3d at 647-49.

Second, both the Pagers and Qwest fully litigated the issue of wide area calling in the :

Credit Phase (the second part) of this case. Both parties submitted evidence regardlng whether

the Pagers had “voluntarily” entered into wide area calling arrangements and the type of such

arrangements Qwest did not raise this procedural argument in the Credit Phase. Qwest’s failure

to raise the issue some two years ago constitutes a waiver of its argument, especially at this late
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date. We find that the issue of wide area calling was not »fully litigated and decided until
completion of the Credit Phase and issuance of Order No. 29140.

Finally, Qwest agreed in the Stipulation Motion for the issue of wide area calling to
be temporarily remanded to the Commission so that the Parties could re-examine the issue in
light of the Circuit Court’s opinion. Having joined in the Stipulation to remand the issue of wide -
area calling, it is unreasonable now for Qwest to assert that this issue should not be addressed.
Consequently, we find that neither the Pagers nor the Cdmmission is procedurally barred from

addressmg the wide area calling issue in either the Second Phase of this case or in

recon51derat10n of the remand Order No. 29555.

3. Calculation FError.

Qwest next urges the Commission to reconsider its Order
because there is an alleged calculation errdr regarding 800-service. QWeSt argues that the
Commission appears to have “acciderrtally included 800 Pageiine in the sérvices to be credited,
contrary to the language of the Remand Order itself” Id. at 10. As indicated supra page 7, only
PageData used 800-service. Qwest calculated that the refund attributable to PageData’s 800-
service was $3,613 plus about $1,394 of taxes and 1nterest_(for a total of about $5,007).

Commission Findings. After reviewing our prior Order, the Circuit Court opinion -

~ and other FCC orders, we find that Qwest’s argument has merit. Our resolution of this issue d
requlres us to revisit the FCC’s TSR and Mountain Communications Orders, 1n conjunctron with

the concept of a single pomt of i mterconnectron (POI) v .
As the Commission recogmzed in Order No. 29140, the FCC has ruled that a-pager

has “the right to request a smgle point of interconnection.” Order No. 29140 at 39 ciring 47 -
- USC. § 251(c)(2); In the Matter of the Petition of WorldCom, Inc., Pursuant to Section
252(e)(5) bf the Communications Act Jor Preemption of Jurisdiction of the Virginia State

Corporation Commission Regarding Iﬁrerconnedioh Disputes with Verizon Virginia, Inc. and _
for Expedited Arbitration, et. al, Memorandum Opinion and Order, 17 FCC Red 27,039 at | 52
(July 17, 2002); U § WEST Communications v. Jennings, 304 F‘3d 950, 961 (9™ Cir. 2002) In
addition, the FCC’s regulation at 51.703(b) prohibits Qwest from charging the Pagers for

facilities used to deliver Qwest-originated local traffic to the Pagers points of interconnection

® The charge for 800-service ($3,613) is shown in
No. 29491 and Qwest’s Recalculation of Credit
Exhibit 203; Tr. at 467.

Qwest s calculations for wide area calling in response to Order
Due, Pursuant to Order No. 29555, Exhibit 4. See also Qwest
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(POIs). Order No. 29555 at 14, 20; Mountain Communications, 355 F.3d at 648; MCIMetro
Access Transmission Services v. BellSouth Telecommunications, 352 F.3d 872, 881 (4th Cir.
-2003); TSR Order at § 31. “However, nothing prevents [Qwesf] frorh charging its end-users for '
toll calls” to the pagers’ facilities. TSR Order at { 31; Order Nos. 29064 at 5; 29555 at 14. '
Finally, the Circuit Ceurt in Mountain Communications overturned the FCC’s decision that
Qwest could charge Mountain for DID services and facilities used to transport Qwest-originated
calls to the pager’s POI in a different local calling area. 355 F.3d at 647-49.

o However, by using 800-service with DID lines, PageData makes it appear to ariy
Qwest or other non-Qwest customers that they can call a pagmg customer without making a toll

* call. With 800- -service, a toll call is paid for by the called party, rather than the calling party.

We agree that the idea of toll-free 800-service “is to entice customers to call the number, with
the theory being that if the call was a toll call and therefore cost the customer something, he or
she might be less inclined to call.” Newton's Teleé_om 'DictiOnary at 19. In other words, ‘
PageData can “buy down” the cost of toll calls by using Qwest;s 800-service. TSR Order at | .
KN .

Returnmg to the facts of this case, Qwest argues that PageData should not be
compensated $5,007 for use of 800 Pagelme service to transport calls to PageData We agree
and find that PageData ordered 800- -service as a means to direct calls to its pomts of
interconnection. Based upon our view of the FCC orders and the vanous Court opinions noted |
above, we find that PageData should not receive a refund for its use of 800 -service. We start
with the premise that Qwest is required to transport its- customers ‘calls to the pagers without
charge to the pagers. However, the FCC and_ the Circuit Court recognize that Qwest could
charge its own customers for what would otherwise be a toll call to the paging carrier’s POIL |
Mountain Communicdtions, 355 F.3d at 645, 647. Although the Mountain Court vacated the
FCC’s decision regarding the use of DID lines to carry Qwest traffic, it did not address the use of
800-service. We find PageData’s ordering of the 800 numbers is sﬁbstantially different than its
use of DID lines and effectlvely denied Qwest the ability to charge its own customers for toll
calls made to PageData. Even the Pagers expert testified at the evidentiary hearmg that the
paging carriers did not oppose _paymg Qwest for the 800 calls. Tr. at 250. See also Tr. at 354

(Qwest “will direct the 800 traffic to [the Pagers’] DID numbers so there is an additional chafge
for that service.”).
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In summary, although we find that PageData is entitled to refunds for its use of DID
services and trunks consistent with the Mountain Communications decision, we also find that
Qwest may properly charge PageData for 800-service where such 800-service deprives Qwest of
the opportunity to charge its own customers for making toll calls to a pager. This holding is
restricted to the facts of this case and the use of 800-service to déliver traffic to pagers.

. Accordingly, we clarify and amend our Order No. 29555 to reﬂect that PageData is not due a
wide area callmg Tefund for 800-service.

Idaho Code § 61-624. Consequently, PageData’ s
refund 1s reduced by $5,007. : |

4. Transit Traffic. Fmally, Qwest seeks recon51derat1on of the transit trafﬁc issue. If
: recon51derat10n 1s granted, Qwest intends to present “ewdence regardmg the difficulty in the

measurement of [transit] traffic.” Petition at 10. Qwest does not know “1f it will be able to

- develop.a transit record product for purchase of Type 1 [paging] services.” Id. Qwest mamtams‘

that the Commission’s decision on transit traffic will “have huge ramifications in the industry.”
ld. Qwest believes that the Commission’s ruling “based on Qwest’s answers to a few limited
questions asked by the Commission, simply does not provide enough procedural due process,
and certainly does not put the Commission in the best position ‘of :éceiving all critical

information before faking such a bold step out front of ~other regulators of the

telecommunications industry.” Id. at 10-11. Consequently, Qwest requests the. Cormmssmn

grant reheanng on this issue and convene a scheduling conference “to discuss what type of

~ hearing would prov1de a sufficient factual record for the Comnnssxon s decision.” Id. at 11.

Commission Findings. Havmg reviewed Qwest s Petition and the record, we affirm

our transit traffic decision in Order No. 29555 for several reasons. First, our procedural Rule

© 331 addresses the required contents of petltlons for recons1derat1on In particular, petmons for

reconsideration “must set forth specifically the qLound or_grounds why the petitioner contends

that the order or any issue decided-in the order 1s unreasonable, unlawful, erroneous or not in

conformity with the law, and a statement of the nature and quantity of evidence or argument the

petitioner will offer if reconsideration is granted.” IDAPA 31.01.01.331.01. In its Petition for
Reconsideration, Qwest has not set forth the specific grounds why the Commission’s Order No.
29555 is “unreasonable, unlawful, erroneous or not in conformity with the law.” Qwest alleges

that the decision will have a huge ramification in the industry but does not specify the reasons it

beheves the Commission’s tranS1t traffic decision is in error.
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In addition, Qwest requests the Commission convene “a scheduling conference to
discuss what type of hearing” the Commission should hold on reconsideration. The Company
states that if rehearing is granted, it will present evidence regarding the difficulties in “the
measurement” of such transit traffic. The Commission finds this statement amblguous The
1ssue the Commission addressed on remand was not the “measurernent” of transit traffic, but
whether Qwest may charge the Pagers fo_r transit traffic. In our prior Orders, the Commission
agreed with Qwest’s advocacy that 24% of the traffic was the éppropriate measure of transit
traffic. Order Nos. 29064 at 18-19; 29140 at 5, 25-33. Evidence of measuring transit traffic is
not relevant and simply asking for a hearing is not responsive to describing'the “nature and
quantity of evidence” required by Rule 331 :

 Aswe recognized in Order No. 29555, the D.C. Circuit Court did not reach the merits
of the transit traffic issues. What is rnore important is the reason why the Court did not reach the
merits. As indicated above, Qwest’s counsel at oral argument indicated “Qwest would provide-
- Mountain with the information necessary so that Mountain could charge the originating carrier
for reimbursement.” Mountain Communications, 355 F.3d at 649. Itis disingenuous-for Qwest
. to insist that “the issue-was simply dropped” by Mountain. Mountain withdrew that part of its
petition because Qwest agreed to provide the pager with the originating call data so Mountain'
could then seek reimbursement from the ongmatmg carrier. The significant detail is that Qwest

‘agreed to provide the calhng data.

Second it was Qwest’s offer to provide Mountain with the ongmatmg call data that

was the basis for our decision in Order No. 29555. We agreed with the Pagers that it is

.dlscnmmatory for Qwest to provide the calling mfonnat10n to Mounta.m but not to the Pagers in
our case. Order No. 29555 at 15 citing 47 US.C. § 251(c)(2)(D) Our departure from Order No.
29140 was premised on the Mountam opinion and Qwest’s offer to provide the calling data to
Mountam Our Order No. 29555 recognizes that Qwest may charge the Pagers for transit traffic |
- so long as it provides the originating call data — like it agreed to provide Mountaln Our ﬁndmg |
in Order No. 29555 is also consistent with prior FCC decisions that recognize that the transit
carrier (Qwest) may charge the pager for transit traffic; and the pager may then seek
reimbursement of the costs associated with transport and termination of that traffic from the
carriers that originated the transiting traffic in question.”_ Mountain Communications v. Qwest,

17 FCC Red 2,091 n. 30; Mountain Communications bv.'QweSt, 17 FCC Rcd 15,136 at n. 13;

. R _ ) . \_'.-":: g
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TEXCOM v. Bell Atlantic, Order on Reconsideration, 17 FCC Recd 6,275 at | 4 (March 27,

2002). Because Qwest offered Mountain the originating data, we believe that the same offer

should be made to the Pagers. When Qwest advised the Commission that the transit_traffic

calling data “does not exist,” then the Commission was left with only one choice. “On Remand,
we find it reasonable for Qwest to provide either refunds or the calling data. Because Qwest has
no data to give, we are left with no choice but to order Qwest to refund the transit traffic charges
‘o the Pagers.” Order No. 29555 at 16.

Finally, Qwest’s transit traffic argument is inconsistent with its own actions. As the
Pagers point out in their Answer to Qwest’ s Motion to Stay, Qwest has recently amended its
interconnection agreements with Radio Paging to provide that Qwest will not charge the paver
for transit traffic until Qwest is able to provide the originating billing data to Radio Paging.
~ Pagers Answer to Motion to Stay at 2. On July 19, 2004 Qwest and Rad1o Paging ﬁled a Joint
ApphcanQn to Amend their previously approved 1ntcrconnect10n agreement. Pager Answer to
Stay, Exh. A (Case No. USW-T-03-27). The voluntarily agreed upoh amendment provides in
pertinent part that Radio Paging does not have to pay Qwest for transit traffic facilities charges .
if Qwest does not provide the originating company’s calling records to” Radio Paging.
Amendment § 1.B. The Commission approved this amendment in Order No. 29595 issued
~ September 16, 2004. The amendment filed before Qwest’s Motion and Petition, compofts with
Qwest’s concession at the Mountain oral drgument

Having reviewed Qwest s Petmon for Recon51derat1on and the Pagers’ Answer, we |
- correct the calculation error and otherwise affirm our findings and conclusions in Order No.
. 29555. In addmon, we deny Qwest’s request for further hearing for the reasons set out above.
We also deny Qwest’s request for oral argument because is not necessary and it would delay

resolution of this proceeding.'® Qwest’s request did not indicate why oral argument was

necessary.

CALCULATION OF THE REFUNDS °
Having concluded our recon51derat10n of Remand Order No. 29555 we return to the

calcula’uon of the refunds. In Order No 29555, the Commission recognized that it was possible- .

' Qwest’s entire request for oral argument was a single sentence. Qwest “r

Corporation’s Motion to Stay Order No. 29555 and Qwest Corporation’s Petitio
Amendment of Order No. 29555.”

equests oral argument on Qwest
n for Reconsideration, Alteration or
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that the refunds due the Pagers “might exceed the amounts the Pagers owe Qweét, if ahy,”
because the refunds have substantially increased from those originally calculated by Qwest in
November 2002. The Commission went on to say that if refunds afforded to PageData and -

‘Radio Paging exceed the amounts they owe Qwest, then Qwest shall provide them with cash

reimbursements no later than August 23, 2004, Order No. 29555 at 21. The Commission»also

directed Qwest to tender any refund‘that is due to Tel-Car’s estate to the Bankruptcy Court. J4.

at 22. Qwest has not provided any cash refunds to the Pagers or the Bankruptcy Court. Instead,
- the Company filed its Petition to Stay Order No. 29555.

A review of our prior Orders is helpful in examining the issue of billing credits or

cash reimbursements. In the first phase (the Liability Phase) of this case, the Commission

determined that the Pagers were “entitled to a billing credit or reimburs

ement for services and
facilities. . . .” Order No. 28601 at 12 (emphasis added) (R. at 139). .After Order No. 28601 was

~ issued in December 2000, the Pagers filed a Petition to Amend that Order. Among other things,

the Pagers requested the Commission strike the words “a billing credit or” from the ordering .

paragraphs. The Commission rejected this request. Order No. 28626 at 2 (R. at 183).

In the second phase (the Credit Phase) of this case, the Pagers again raised the issue
of c_:ash reimbursements. The Commission listed several reasons why cash reimbursements may

_ not be appropriate. In particular, the Commission noted that:

At least two pagers: [Radio Paging and PageData] acknowledged they stopped
paying their paging bills from Qwest. This fact coupled with the fact that they
- sought much larger refunds than the Commission eventually ordered, leads us-

to infer that the credits may not exceed the arrearages. If this

is the case, it
would be unreasonable to require cash reimbursements. '

Order No. 29140 at-47 (emphasis added). In other words, if the refunds were less than the

amounts the Pagers owed Qwest, it made little sense to issue cash reimbursements instead of

billihg credits. Conversely, if the refunds ‘were greater than the amounts owed Qwest, cash

- reimbursements for the balances would be appropriate. Following Order No. 29140 Qwest

~ advised the Commission in November 2002 that it had issued

“billing credits” to the Pagers. R. ‘
at 925-26. | | |

As noted above, PageData and Radio Paging again assert that they are entitled to cash
réimbursements primarily because their refund amounts exceed the amounts they owed Qwest.

A review of Qwest Exhibits 201-203 and its November 2002 calculations appears to support the
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Pagers assertions. Qwest Exhibits 201-203 and its November 2002 calculations show: (1) the
amounts Qwest billed each Pager during the respective refund periods; (2) the refund credits due
each Pager; and (3) the payments that each Pagefs made to Qwest. Qwest Recalculation of
Credits Due Pursuant to Order No. 29140 (Nov. 2002) (R. at 915-23). As portrayed in the Table
on pages 6-7, each Pager owed Qwest (“Balanced Owed Qwest”), but the Commission ordered
 refunds exceeded the arrearages. The November 2002 calculations. indicate that the Pagers
refunds exceed theb' amounts they owed Qwest by: Radio Paging — $42,105; PageData — $55,483;
. and Tel-Car’s estate — $33,512.- Consequently, we believe thaf Qwest should have issued billing
credxts to cover the amounts owed and cash reunbursements to the two Pagers and the
* Bankruptcy Court for the balance of the refunds.
Order No. 29140 issued in November 2002 directed Qwest to recalculate and issue
- refund “credits” to the Pagers. Order No. 29140 at 50. Qwest did not appeal from that Order.
Thus, it appears that Qwest does not contest that the Pagers are due these refunds—-—over and
above what they owed Qwest. }

On remand, the Commissioﬁ found in Order No. 29555 that additional refunds were
due the Pagers for transit traffic and wide area calling (minus the 800-service for PageData). See
supra pp. 6-7. Although Qwest has filed a Cross Appeal, most if not all of the issues identified

in its Cross Appeal relate to the remand issues of wide area calhng and transit traffic.
Consequently, we direct Qwest to previde up-to-date calculations to confirm that the refunds
appert_ioned to each Pager: (1) as of November 2002j and (2) for the additional refunds for wide
‘area calling and transit traffic (with the “800” adjustment) exceed the amounts the Pagers owed
“Qwest. “We order Qwest to provide this data to the Commission within ten (10) days of the

service date of this Order. We encourage the Parties to meet informally to review  the

data/calculations before it is filed with the Commission. If the Pagers’ refunds exceed the

amounts they owed Qwest, then Qwest shall issue cash reimbursements for the balances to
PageData, Radlo Pagmg and Tel-Car’s estate within fourteen (14) days of the service date of this
Order. '
STAY ON APPEAL v
Having concluded our reconsideration of the issues raised by Qwest, we turn to its
request for a étay pending appeal. After reviewing Qwest’s Motion fpr Stay and the Pagers’

Answer, we decline to stay our Order No. 29555 and this Order pending appeal. While we
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recognize that the Pagers as well as Qwest may contest these Orders, we do not find it reasonable

to further stay these Orders pending appeal. This is especially true if the refunds exceed the
- amounts that the Pagers owed Qwest.

Consequently, we shall lift our Stay fourteen (14) days
from the date of this Order. | |

ORDER
IT IS HEREBY ORDERED that Qwest Corporation’s Motion to Stay is granted n
part and denied in part. The Commission stays Order No. 29555 to allow sufficient time for us -
- to consider and review Qwest S Petmon for Reconsideration. The Commission’s limited stay on
- reconsideration will exprre fourteen (14) days from the date of this Order. Qwest s request for a
: stay pendmg appeal is denied.

IT IS FURTHER ORDERED that Qwest s Petition for Reconsideration, Alteration or
Amendment of Order No. 29555 is granted. Havmg completed our reconsideration of the issues
raised in Qwest’s Petition, the Commission issues this Remand Order on Reconsideration. 'As

set out in the body of this Order, the Commission amends its prior Order No. 29555 to decrease
| PageData’s refund in the amount of $5,007 for 800 Pagelme service. Idaho Code §§ 61-624 and
62-619. A , ‘ .

IT IS FURTHER ORDERED that Qwest’s Request for Oral Argument is derlied.

IT IS FURTHER ORDERED ‘that Qwest file a confirmation wirh calculations
. showing whether the refunds authonzed in Order No. 29140 and this Order exceed the amounts
the Pagers owed Qwest. Qwest shall make this filing within ten (10) days of the service date of
this Order. If the refunds exceed the amounts the Pagers owed Qwest, then Qwest shall issue
cash rexrnbursements for the remammg balance of the refunds to the two Pagers and to Tel-Car’s
bankruptcy estate within fourteen (14) days of the service date of this Order. Idaho Code §§ 61-
© 624 and 62-619. ’ ’

THIS IS A FINAL ORDER ON RECONSIDERATION Any party aggrieved by

- this Order may appeal to the Supreme Court of Idaho as provrded by the Public Utlhtres Law and
the Idaho Appellate Rules.

. . ) | | ‘ ’1 _
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.DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho this 5

day of October 2004. : 4
, AUL K)éLLAJ@ER, PRESIDENT
MARSHA H. SMITH, COMMISSIONER
ATTEST:

YOS )
J @h D.J ewe(lj
Commission Secretary

VId/O:USWT9924_dh2 -
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SPREADSHEETS FOR US WEST TO COMPLETE - FILL IN OTHER ACCOUNTS AND PAYMENTS AS APPROPSIAT!

Deduct
Facilities
Total Amount Charges® Deduct Yellow .
Paid by (Detailed on | Deduct DID Pages
Interpage & | Total charges to separate Telephone Advertising
PageData Date -sheet) Numbers Charges
Subtotalled By Each Account
884-8365-8438 Meridian $1,176.94
733-9450-7048 $443.05
233-1284-8228 Poky $304.75
RT CKT Poc #2 $2,729.94
1788-6800-88B Sun Valley $1,674.00
DID Poc 234-3800-7148 $5,729.22
DID - Tw Falls 736-5400-7738 $8,946.75
522-7386-715B IF $337.22 .
DID Jerome 324-1950-783B $3,415.86
678-7557 $77.18
DiD Burley 677-800-053B $6,081.82
RT CKT Meridian $1,267.26
336-4203 Meridian $1,364.23
DID Am Falls 226-3040-734B $3,536.50
{Voice CKT Merid $1,998.21
DID Mtn Hm 587-0500-7578 $7,322.43
327-1888 Boise $7,859.34
DID d Falls 525-3000-7748 $6,206.30
DID Blacidt 684-8000-0728 $8,414.45
353-6500 Rexburg $6,520.19
DID Meridian 893-9100-703 $11,646.81
111-1771 ; $9,680.65
232-7700 $733.03|
884-3822 Meridian $2,948.09
RT CKT Poc 1 $1,948.00
734-4339 Twin Falls $1,825.19
Voice CKT Pocat $1,471.00
Rexburg 356-5271 $1,028.03
Payette 642-8000-1888 $7,181.95
IF lines $979.01
Meridian Line $2,630.96
111-1770-117M - Other $62,733.24
888-5156 $129.00
TF Lines $763.28
232-7722 Poky $510.59
237-6120-500B Pocatello $1,277.01
111-1769 $5,576.00
OTHER ACCOUNTS
Approx Amount paid by PageData $60,000.00
EXHIBIT -
TOTAL $248,473.56

Exhibit No. 109
Case No.- USW-T-99-24

Josenh M~ANaa1
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