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Gerald J. Corvno
11865 West Tustin LN
Kuna, Idao 83634

Email: JerraYapfpower.com
(208) 362-5215

('r::'D\... ç....,l.

zuoa MAY 27 AM U= 39

!LL/C
,,." ,. 'ISS\,UMiVi fON

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

IN THE MATTER OF THE APPLICATION OF )
MAYFIELD SPRINGS WATER COMPANY, ) CASE NO. MSW-W-08-1
INC. FOR A CERTIFICATE OF PUBLIC )
CONVNIENCE AN NECESSITY ) INTERVENOR TESTIMONY

)
)
)
)

The attched inormation is provided to the Commssion for its consideration in the application of

Mayfield Springs Water Company for a Certificate of Public Convenience and Necessity.

"Company" in the following discussion refers to Mayfield Springs Water Company (aka Idao

Springs Water Company and Arbor Ridge, LLC).

1. At the workshop on May 19, 2008, the Commission staff asked for information concernng the

number of people not paying the water bils. The followig table details to the best of our

knowledge the customers not paying the Company for water service. We suggest the Commission

staff ask the Company to provide a more complete list.

Famly Payment Status
Stivers Never
Corvino Paid Janua though June 2007 only
Bourgeau Never
King Never
Davidson Never
Whtten Paid Janua 2007 only

2. Exhibit 201: a letter from the company dated July 14,2005 to Ada Count Development Services.

Intervener Gerald J Corvino Comments 1 May 23, 2008
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3. Exhibit 202: approval by the Ada County Board of Supervisors of the Arowrock Ranch

Subdivision No 1 ("Subdivision").

4. Exhibit 203: Purchase Agreement executed by Mark and Amber Abercrombie to purchase their
i

lot in the Subdivision.

5. Exhibit 204: water service bil sent by Arbor Ridge, LLC to Gerald and Eileen Corvo.

6. Exhibit 205: letter from Gerg Johnon to water service customers.

7. Exhibit 206: complaint filed by Gerald J. Corvno via the Commssion's website.

8. Exhibit 207: letter from Gerg Johnson to water service customers dated May 2,2007.

9. Exhibit 208: email from Chrs Hecht, Utilty Compliance Investigator, Idaho Public Utilty

Commission to Gerald J. Corvino.

10. Exhibit 209: afdavit by Timothy L. Farell filed in 4th Judicial Cour Case No

CVOC0708918, Guy and Lori Bourgeau et al, Plaintiffs versus Greg Johnson et al, Defendats.

11. Exhibit 210: Affdavit of Alden Holm in above referenced case.

11. Exhibit 211: ruing of 4th Judicial Cour Judge Michael regarding Plaintiffs the sumar

judgment request in the above referenced case.

DATED at Kuna, Idaho, ths 23rd day of May 2008.

~
. Gerald J. Corvino

---
Cc: John R. Hamond

Krs Sasser

Intervener Gerad J Corvino Comments 2 May 23,2008
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Arbor Rige LLC.
PO Box 344 Mendi ID 83680

(208)-888-99

July 14, 2005

Scott Scot
Ada County Development Serce
200 W. Front Strt

Boise, Idao 83702

Subject: Resp to Plang Depent fina pla comments
Arwrk Rach Subvision No. i
Ada County Idaho

Att: Scott Cok

11 pla for Arwrook Rach Subdivision wa moded to ads your comments in
your letr da Apr 4, 2005. Your coents were spificaly addrss as follows:

i. Doumentation frm th Kun Fir Proteon Distrct ha be prvided. As
ag to rently by Ada County state in the let frm Richa Cook the
floopla development is not reui (se athment A)

2. The storm waer dre improvement wi be inpete and approved by the

County Engiee an I have spoken to Dave Wells about the inpeon.
3. Th mauftu home ha be removed
4. Note i on the plat ha be moded.
5. Documentaon of th reponsible enty for the irgation ha be provided. (se

athment B.)
6. To th bet of our knowledge the plat mee th reuiments of non-fa

developent stda.
7. Plan for the gr permt have be sumitt to Ada Cowity and should be

with Scott Cok vi the buldi dearnt.
8. The prvate road ar neag completon. A bond will be poste for any

unshed work pror to Boar signg th plat.
9. As mentioned the flooplai main will not be reui as no development will

be ne flooplai area as indica in th letr frm Richa Cok. (se
athment A)

i O. The prvat lot wa elied frm the devlopment therfore we reues th
ths condition be reoved.

i i. As apved thugh our communcaons th pla now is in substal
confonnce with the apved preJiminar plat.

MSW-W-08-01
Exhibit 201
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12. A leg desription for the suvision bounda wi be on the plat and ca be
prvide at any tie.

13. Twnout ar prvide on thc prvat ro in thc devclop aras of the
subdion as shown on the imprvements pla.

Sincerely

~. ~u"f
Shay Berola

Prjec Maner
Arbor Ridge LLC.

(208)-888-9946
(208)-888-997
shay(qwestkco.com
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Ju 13, 2005

Ar Ri. LL
P.O..Bo34
Me Id 8368

Att Shay Beol

Re: Ar Ra Subsin
DeSby:

Tb J. is in re to yo re for in re th ti pla on thArwr 1t Susin.
i. Th ho th wa pr to be lo OD Lo 2. Block i as sh on th

prin pla by th prous ows) may be ex ftm th fi pla
alon wi th pnate ro th wa pr fo acms th sujec lot.

2. 11 fl st th wi ni Û1 coon wi th prva ro cr
0Y ID Cr wi no lo be reqed 88 th ar DO im be
pro wi an ft pla ar

Th sh ac yo co re th abe iss. How. I ne to pont
ou to yo 1h tboø ac +/- fi depm righ (Oi-03-A) pa for th
exns ho ma DO be iDlu in th fi plat 18 pa of Lo 63. Blo 1. Th ou
pa mu be exud &o th fial pl bu yo mu allO colete th apal fo a
prvae ro to ac th exsi home on th ou pa

If yo ha an tb quon or co plea do DO beit to c: me at 287-
79 or SC Cok at 287-795.

~~J
Plølc Zo. Adii
Ad Cou Deop Sc
Cc: Sc Cok

Yile ##l-0-S .f"
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Arbor Ridge
Homeowners Association

Arr Ridge Homeowner Asiaon
PO Box 344
Mendi. ID 83680

RE: Arwrk Rach Subdvision

Arr Ridge Homeowner Asiae wil be tag over th prsu sper system
for al pha of the Arwrk Ra Subdvision. Th asiaton will mainta and be
rensible for the operaon of sad systm.

Grg Johnn

Sign Grg Johnn

Arbor Ridge Homeowners Asiaton
PO Box 344
Merdi ID 83642
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Arbor Ridge
Homeowners Association

Ar Ridge Homeo Assoat
PO Box 344
Merdian ID 83680

RE: Arwr Ra Subdvision

Arr Ridge Homeown Assoe will be tag over th pre sprier system
for all phas of the Arowrock Rach Subdvision. The asciaion wil man an be
rensble for the opeon of sad systm.

Greg Johnn

Gr John

Ar Ridge Homeowner Assoiaton
PO Box 344
Merdi ID 83642

Th you for you tie,

Tusy Deelopment Inc.
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Intermountain Sewer and Water

Inteounta Sewer an Wat
PO Box 344
Meridi ID 83680

A TI: Ada Couny Developmen Serce

RE: Arwrk Rach Subdivision

Intermounta Sewer and Wate will br seg the Arwrk Rach suvision in
rega to their war an sewe facilties. Th servce wil includ all mate an
opetions for all phes of the Arwrk Rach Subdivision. Inteoun Sewe and
Water wi contr the mate an opon of sad syst to th prpe lice
operators with th apprprite quaficaons and licen.

If you have any quetions or ne fuer inonntion you ca cont me at (208)-888-99 .
Sincerely,

ØL
Preident Inteounta Sewer an Water

Merdi Ofce
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TO:. BOARD OF ADA COUN COMMONE

DATE:

STAF:

FIENO:

Sepembe 9, 20

Scot Cook, Planr n

01-0-s 1-0-ZC
Fin Plat for Arowrk Rah Subdvision

OWN
APPLICA: Arr Rige, IL

P.O.Box34
Merdian, Ido 83680

SUY OF TH RECORD

Ths is fial pla applicaon for a 63-lot non-far reidenti subdvion (51 buidae, 10 comr an 2 opn
spa lot) to be locted in th RR (Rur Resdential) Zoing Dict. Th pr contas 501.1 acre an is
locte on th south come of the intetion of S. Oovere and Kun Mor Roa, Boise Id; Setion
3, Township 1 Nor Rage 1 Eat

Th apliation is cori of:

1. Application for prepa an submitted by th applicant.

2. Pial Plat of Arowrk Rah Subdvision No. 1.

3. All oter inortion contaed in File * 01-0-sI-0-ZCI-0-PRI1-1O-PRI1-11-PR.

PROCUR ITEMS
I. On October 24, 201 th Boa approved th 

prli plat an adopte Findis of Fact an
Coluson of Law for File:# OI-O-s0I-0-ZCI-0-PRI-1Ð-PRI-11-PR

2. On Novem 26, 2003 Developmet Sece appved a onyea ti exteion for the prjec as
prvi for in Setion 8-7-6 of th Ada Co Cod. Th ti exteon e th prlimar apva for
th prject until Octobe 24, 200.

3. On Der 30, 200 th Boa of Ada Coty Commsioner authri a 9Oy ti extension for
the prject.

01 -oI-OZC
Pl Pl fo Ai Ra Subdvi 1

MSW-W-08-1
Exhibit 202
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4. OI Ma 31,200 th Bo of Ad Co (0111_;' 'ie au an ad6Oti ex

ii di pm
S. On Ma is, 20 Deue Se ie th fi pl ap fò Fil li1-0 th it wa

sdle be th Bæ Cl Se 9, 20.

STAF ANYS
Th apli is sc ap ofdl fi pl iJ Fi N 01 -o (Ar Ra Su Pieliiiiwy
Pl). Thprimj1iirypl wa ap by di 8oofCoCo Cl Od24, 2001. A
su æe ti ei wa gn by Ad Ca De Se æ Nov 26,203,
wb en-W th ap of1b pi to Oc 24. 20. On De 30, 200& Bæ of Ad Co
Coinmis ap th apialits ni b a 9Oti ex Cl th pm Th Bo bm di
th ha bc eilaøl8ng cini wh ha pi th apca fi be ab to pr th fi pla
in a ti &s On Ma 21, 20 th Bogr a se ûm CXltllSio al th apli an
ad6O to caill th fi pl pr. On Ju 13,200 th Di ofDe Sa is
a Ic of~ pelI th ap:llir to moth prilrinarypJ ~ æ Oc 24, 201. (Se
le is by Ri Co.
Ba m sts ie of1h Co of Ap stfi 1b th fi pla do na cc wi sa
On of Ap as ad by1b Bo of .A Co Coigiiis m Oc 24,200 aD
su.,ICIy 8J m No 26,200. Ho, li m th Bo's di anmo m th mi
m De 30,200, stba piep 1b Fin of Fac Co of La an Oi tò ap.

1b Co cL Ap am:D be in iI æx St's an is pi in p1 æx Cm
of Ap am DO be il Øaæd at Stan is pr in pl at

Re Adi
I. Pr to 1bap of th fi pl 1h ap sh su to De Se wrap

ft 1h fi aø. 1b ap ma be ei æ aø lea4 iãiiu to 1h appla.
A. Id Di ofW.. Re fu th de of a co we.

B. DM ofF.o...,.. Quâtb de ofacmmi~ an 1m
sy aa co wa S)

C. Puli Ut CommilJ lq th es ofiø 8e ar

D. Ku Fir:D b fi &o an ac æq.
E. 1' Ad CO &g.. ~a --dr rupJaoØoin .

de pe Ple Cl th Co Bn at 3642217 fu fe an apdi611ria Se 8e 8-- i 1 of1h Ad Co Co fu di pl Slds.

Ol.(l.o
PiPllk Aø.... 2
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Th ap ht detl co with th ab I' coon

2. Prto apro by th Bo cLCo Qr th pJ sh 00 th foow ce
aior eiidoniement:

A. siolth OWs),

B. ~cLthpJsu,
C. ce of1h Co Su
D. eosena of1h Ce Di He De aD
E. en of1h Ad Co ll Di

All of th ab i' sign ar on the fina pl.

3. Pr to fi pl ap st wa aD dr Ul sb be ined an ap by th
Co FtJ or1h ap anor 0W mu subm a su ag cest wi iid &.
Ch 4, Ar K of th Ad Co Co.

Th sto war an drna impmets ha ben in an tI by th Ada Cou
Enne.

4. Pr to th su of th fi pl th apli sb re th ~ un (or re db
zo ap) Jo æ Lo i, BI i as in 00 th pr pl Th apli sh
sc a fi si io up co ollh oo. A bø pe is re fbth
ia or cb oldi Sb.

Th ma unt ha be refrm th prrt.

'1 OF APPROVAL

S. Th fi pl mu be ap by th Bo ofCo Cæ wi twfu (24) mo of
th Bo of Co Co's ap of th pr pla un a ti ex is gr as
pe Ad Coo Co Se 8-7-6. Forsu whthBoapa pbsipJ th Bo
sb ap th ph in su ~ye ir as n: in Se 8-3 of1h Ad Co
Co.

Th prmi1f pl wa cotion to exre on Ocob 24, 203. A suseq on-ye time
exon wa gmjõ th prjec exenng th pr/tmi1f pl ap to 0c24, 20. On
De 30, 20, th Bo of ÂI Cou Coon iss Q Jett to the delor gr '"
exon of th ap to Mm 30, 205. OnMo 31, 20 stis at th Bo) di Q
r leier to th de grng an adon 6O time exfo th prje.

OI..I.-FbPlIi AmRaSi 3
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6. Tbfi pl sb be me 11 fi..~ li in Se 8-6.3 of1h Ad Co Co.

Th Ad Cou ~ ha miew th jipl jò,. coia wi the ab rele'e seon Th
Co ~ 81gn th jì pl on Se1l 6: 205.

7. A fi pl mu be Rl wi 11 Co Rcs Of wi OO (1) ,. of1l Bo of Co
Cms apov of1h 8D ¡i as pe Ad Co Co Se 8-63h.

Ths te of ap sh a¡ af th fi pl is ap an sign

8. No bu pe wi be is UD th fi pJ is ie th th Co Re's Of an
pa DU!m be is by 11 CO Ass Of.
17 term of ap sha ap aj th jlna pl is ap an sign

9. Be l' subm1b fi pl fb ap lbAd Co St Na eøiun mu apro aD
st su... Se 11 2, Om i of1b Ad Co Co

Th Al Co &n hi verifi th th jJ pl co with th At. Cou St Na
Come ~ 0f

10. Th 1ò .DnoD sb ap æ di _ of1i fi pl
A "( dcGi of qJ ~ kr)) is a de l' Jo an ma æi be us fb op

sp as de in 1i ID de an de op sp se oflb Ad Co
Zæ 0idi. Th de.n los) mu al be us in th ma sp Dl thcæ ofap is by Ad Cc Dc ofll Se 1b Ios)
mu be us in 1b ID un di JU pr ha nx de ap an
ap fb a mi oidi ma II to 1) a cwerci or iD c: or 2) a
Md ar nu di 1h al a di flle th or eq to 5 ac pe dw anur se ar av 10 di pi de"

B. 'I de JI_ Jd Co 12-4503, Rilo FanAc wh øl "N
ag ~ ar an~to it sb be or be a nns pi or pu byan ch Qin Dl ar ab th ~ næ ac..th 8D ba
be in qJ fb ID 1l oo (1))', wh dici wa DO a mus at1b ii 1b
opeudim bc pr th tb pi fl1b øe sb DD ap wh a 1I
re ft 1b im ar ~ qxal of an agricultura qø ar aptato
it "

c. "An ra of1b pl sb cæ wi th a¡ iqJa in c:at tbii of
1b ia"

D. "B si aD dits.ia sI in 1b subd sh be Dl co wi 1b
a¡ 2l nøda fi Ad Co aa 1b ap"

E. 'Up be Ra aw ea lo wi 1b deai sb COto a D'
se~ aD 1J1I...,"

OloOl-oFi P1.. AI 1W 8u 4
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Al of th abov rere no ar inca on th fina plt.

11. AD pu ri ofwa sh be de an co to st of th Ad Co Hi
Di. No pu st oa ma be coiiiie wi th ap of th Ad Co Hi
Di. An wo wi th Ad Co Hi Di ri ofwa re a pe For
in re th re to ob a pe co Ad Co Hi Di
De Se at 387-61 00. You Fi # 0 i.( 1..8-z i -6RI"(l-lo- 1-1 hPR isnx
Th.A Cou High Ditrt sign th fina pl on Mm 9, 205.

12. Co wi Se 31-380 of th Ida Co pela to ir wa is ni
Irdn wa sb no be im by an ooct 00 si. Co wi th sp
re of th Ad Co En is re You Fil # 01 ~8-8I-OZClI..RIi -10-
PRII-ll-PR is re

Th ter C! ap shl ap qfer th fina pl is ap an sign by th Bo

1.3. ir wa sh ory be aplied by SPri me. Dooumeø of th pr
ho as or siar en re1e fo maei aD op of th sp
ir sy shall be submed to th Di ofDeop Se prior to fi pl
appr by th Bo
Dotation of th propoed homeowers QSsocaton or similar enty reponsble fo

mantena an operation of the sprnker irrgaon sytem ha been pr pror to th Bo's

approl of th fina plt.

14. Th ap sb çæ wi al re afth Ce Di He Dq.
Centl DIstrct Hea Dent sign th jinal pl on Ma 10, 2005.

is. JMJ1 of se ià to CO wi th re of th publi ut or i. di
pr th se. AD ca sb cc wi Se 8-6-6 of1h Ad Co Co. Al
essaneiits sb be sh 00 1b:f pl In ~ wi Se 8-4A-21 oftb Ad Cc ZoOJdi al ut sb be in un
Nos # 9 indca comp with eame rere jór uJties.

i 6. Th imfi de sI (b he øe re aD st ft) of th RR
za sb be us :t di deop oftb pa. AD ftlo wi th de sh
ad to Tab 8-2A-2 an Se 8-2A-6D2 of th Ad Co Zo 0i. .Ba JP lesb sh at le 100 fi ofpr ti wi 8I rello. Th st sb DO be de
as pro a de 8I.wi a si lo.
Stha vefied co with ths cotion Th fina plt mut co with th re
reme jór th RR ZO. Th ter C! ap shl ap afr th jilpl is ap an
sign by th Bo

01..i.æFi ßi&.AR. &i s
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17. De op sp Jos) sb DO be le di 100 1è in wi at an po an DO le 1b 20,00

sq 1è of oolO ar ex wh pa of a 1i sy or pay ne

Stha veried cotl with th cotion
18. Al su ofni cx 1e an pl Oil Ia c: an~)

mu be aciipanie by)U ap fi DI.

Com leer an pl ha be clly Ia
19. No co gr fi cl or e: of an ki sh be inat ui1h ap ha

æc ap ofa dr de pJ fì th Ad Co &g. Th dr de pla sb
iD aD pr si gr Th dn de pl mp a IC ap an me Pl
cxdi Ad Co F4 at 3622 tò b an ap in

1' Ad Cou Enr ap th dr pi on Ju .3, 20.
20. Up ap oflb dr de p11h ap sh ob asm pc orW8 fu th

Ad Co Bu Of Th gr pe sh ocm to th ap dn de pla. Th
dr de pl sb in bu is DO Ji to 1b mJ

A. Idcaon ofhi gr wa ar, poy dr ar, aD ar be deop
ov so wi po cl di po so-b ca, hyd so
liqufa an so st Jos.

B. Th ar sh be id on th dr de pl ao spc me i: in
th de to ovco th ad el oftb cb (i.e., lXat of
gr wa in bu cr sp, sude offoon et.). 11 pl sh
coy wi Seon 1804.04, Fouon Invega of the UDi Budi Cod (1997
Ed) as ad by Ad Co. Spe subm in a si ge
re may be ie by th Ad Co F-n. 11 dr de pl sh be
pr aD subm by a Pr Fn or de prli in th Sta
of Id.
Th apCt ba obtane a gr permt frm th Ad Couty Buildng Ofcial pror to
th Bos appr ofdi ji plt.

21. Pr to aç of a fi pla by th Ad Co Fn al dr im aD si
gr sh be cole Th Co ~ sh iø aø ap an dr~ ex wh bo is pro. Asui drwi acle to th Co
Fu in fb aD subs sh be su pno to fi in aD aprova of thdi im.
All drnage an site impment ht ben completed for di prjec.

22. Prr to fi pla aprc th ap sh have ob an colet an re gr
pe.

Ol..l.(Fl PI'" Am Ra Su 6
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Th appica ha obtaine a graing permt frm th At Couty BuIldng Offcial pror to th
Bords approl of th jJnal plt.

23. Th de sb prvide fi fl as aded by th Kun Fir Dist in ac wi
Secon 8-3B-2C of the Ada Co Zon Ord.
Th Kun Fli" Distrct appr the jJna pla an pla on Augut 5, 2005.

24. Ijgb wi th de sb ca wi th n: of Aie 8-H of th Ad Co
Zo Oi.
Ths te of appro shal appl afr th fina plt is ap an sign by th Bo

25. Th pri ro sh ai wi th st of Ar 8-40 an is su to fi wii& by th
Co En
A. Th pr ro sh be C( OI a pe ac ea or b tb pr ac

fu a publi st to an aple pi.
B. Th ea sh ha a mi wi of30 k
C. Th pr ro sh te at a 45-fo md cu-d or ot apro tu

co If1b te is OC th th cu00 wr ap fr th Kun FiiDi fo th tu ar sb be subm to De Se.
D. Ga or odtr wa ob sb no be al

E. An trve wa gr ov 7 pe sh be sp apro in wr by th Ku FirDi
F. Th pri ro sb be subj to th WilUr Fir ~ Ov Di au

Floo Ha O\y Di.
G. Th trve wa fr S. Clov Ro sb have a mi im wi of24 fi an have

a st, co ba. Th pr ro sb be pa wi 2.5 ín ofas co.
Th sh be a cr or ~ sl of2 pe to dr wa aw fu th tivd wa.
Th tr wa fu Ku Mo Ro sh ha a mi wi of20 tb an a st
co ba. Th sb be a cr or tr sl of2 pe to dr wa aw fr
1htn wa. Th imVt su sb c: ofsi in (6") of co tw in (2imi cr gr or od ma ap by th co en.

H Th pr ro mu be CO or bæ ûpr to th Bo's ap of1h fi pl
No pe sh be is UD th pr ro have be c: an ve by th Ad
Co Enne.

i. Veb tu sha be pr at a ma in of ev 700 të an sb be 8 ~
wi an 30 fe lo

Oi-oi..Fi PIh AmRaSu 7
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Th Åt Co &i t1 th DtOl of th pr 1' OI Sq 2, 205.

26. 'I SI of Ai 8-38 (Wil Fir in 0Y Di) sb be us fu 1h
de oftl pa.
Th term of ap sh ap af th jI p/ is fl an sign by th Bo

27. 'I st of Ai 8-3F (F Ha 0\ Di sb be usfò1h dc of thpa.
Ths term of ap shl apy qfer th ji plt is fl an sign by th Bo

28. Bo 1h t'mi 'W co aa tlesii_ syaa co.. sh be apro
pr to fi pl ap an in 8Ida wi Se 84A-22 an 8-4A-23 of1h Ad Co ZoOrdi.
Bo th Deit ofErI' Quty Cen Di Hea anldo De of WaterRes ha fl of th ab rerm jQ/tes.

29. lfapca bæ fb th wa co an~ sy an th co wa sysb be ~ wi th ap be au.
No bo i, rere ji th coti of th wt colle an treatment nsm an th
co wa iym.

30. Lo 2, Bl 1 sb coly wi Se 8-B-2CI mtl Ada Co Zo On. Th lo sb be
se by an ~ sy ofl' an fi ac su 1b em vd ca tr
to th lo fìtw~.
Th co wa SQedwith th Di~ in is OI At 13, 20.

REMMATIN
Ba em sls ie oftl Co m Ap stfi tb di fi pl me no co wi sa
Ca m Ap as ad by1b Bc of Ad Co Cr æ Oc 24,201 an
su aø em No 26,200. ll, ba em ti 80s dO an mo æ th ma
em De 30, 20, stha pr di Fii mFac Cois mla an 0n fb ap.

Ol.ol-o
FWPlIi Am.... 8
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APICAB LAW

1. Se 50-1308 of th Id Co sl th if a su is no wi di co li of a ci, di pl
sb be su ao ao ap by th Bo ofCo ofdl co in wb th ti is
loc Dl an if th co ba esli a pJa ccoi 1h aJ pla mu be subm to 1hCo

2. Se 8-63 of th Ada Co Cod esli th pr fo ap of a Fin Pla
3. Se 8-5 of th Ad Co Co esli th fi th mu be ma 1ò a Fin Pla

4. Th Co of Appro fu File ## 01-08-8 as app on Oc 24, 201, an su am on
Novbe 26, 2003, essb th rete aåon th nn be me pr to ap the fi pla

5. "I Cc of Ap tò Fil 1# 01-08-8 as ap on Oc 24,2001, aD su am on
Nov 26, 2003, al es ti te of ap th wi roie to aw to th subj pI
afth fi pla is ap.

FIINGS OF FAcr

If an oftb Fin of Fac ar de to be Cosi of La, th ar in in th Cois ofLa se
1. Ba up th aO no pro it an tI ev an te in 1h re ti Bo:t th

th fi pla fu Ar Ra Sub Pha 1 is no wi th oo li of a ci an as su
ar imth ju of Ad Co an ba be re in ac wi th pr ofSe
501308 of th Ida Co.

2. Th Bo fi th th fi pl as re in th Fin Pla Fin fur 8-65 of the Ad Co Co do
co subs to th ap pre pla in lo co aD st Jayo In ad ba
up th ab no pr it, th &a fi th th fi pl wa su an ac OI by 1l
Co in ac wi di pr ofSe 8-63 of th Ad Co Co.

3. Ba OI th 00 fu in Fil # 01 -o aD th subsen fi fu th fi pla th Bo fi
th in ac wi Fin Pl Fin of8--S of th Ad Coun Co th th fi pla fu Ar
Ra Sub Ph I do methoo ofap adæ Oc 24,2001 aD su
am æ Nov 26,20. "I Bo fi th th di ba be omtang ci wb
ba pr th apJi ft be ab to pr th fi pl in a ti fi. No
oo of ap #5, th Bo fi th th ~ ew ha deye th pr of th fi pla
an wa th ad ti gn by th Bo

OI.(l4)Yia PI & AIRa Su 9
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CONCLUSONS OF LAW

If an of1h Cæ of La ar cb 10 be Fio ofFac th ar iÐ iD th Fio ofFaese
Th Bo cx tbth 1i pl fu Ar Ra Su No. 1 caie wi 1h pr of
Se 50-1308 of1h Id Co

Th Bo oo tb th fi pl fu Ai Ra Subvi No. i is in suai coøfbiina
wi 1h ap pi an CC wi Se 8--3 of th Ada Co Co.

Th Bo oo tb th fi pl fu Ar Ra Su No. i ba metb re cæ
of apro as ap em 0d24. 201 an subs am em No 26, 2003.

Ol..14oFi Plh Ai Ra Su 10
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ORDER

Ba up th Fii ofFse an Coon of Law re ab th Bo he ap oftb fi
pla fu Ar Ra Subd No.1, as su by Ai Ri LLC. an as do in Fil # 01-
08-8.

DA1F1I Ø"-~of~i0

Bo of Ad Cou Coisson

~~
Ri Yzarr CbBy

rt Lt tl ttl f1~/-i
By: Jud M. Peve-Da. Cæ

~.eo!~
By: Fn: TiJ Con

AlTT:

~4.7~ -.
/ /'

// J. Da Nava Ada Co Cle
(./

Ol-4l.(ZCHi Plh Am RaSu 11
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ATfACH
.B I, FiD pl d Aiiuwioc Ra Subd Ph i.

Ex 2, ~ilDi08ry pl d An Ra Sub
Ex3, Vic ma.
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PURCHE AGREEMENT

(Buyer's Option)

THI AGRENT. made and entered into ths _1st_day of _AulL 2005. by and
betwee Arbor Ridge L.L.C., Greg Johnon as Mage, ReI of Boise as Maetig
Agnt and _Mark Abermbie , as Buye, wherin buye does hereby
pmchae frm Seller the optional ngbt to purhae the followig descrbed prope
located in Arow Rock Subdiviion located in Ada County, State of Idaho, to wit:

Block Lot SubdivisionIhaSe Prce ExDIron Date
1 8 AIow :Rock #1 65,900 30 Days ftomt

Permtabilty ~
1 Arw Rock #1 Â ~ ..ß7iÍ-

1 Arw Rock #1 7
Tota Prce 65.900

ReJax ofBoiselShaun Trcy (Broker) shall hold the completely executed Broker's copy of this
Agrt. The reonsible Broker shal be Shaun Tra.
TES: Seller does herby agr to sell sad proper to Buye fo the'su of

Six five thousand nie hundr Dolla and no/lOO doIIar

($--65,900 ), in lawf moey of th United Stte of Amerca provided sad
amunt is fuIIy pad by buye to Seller in acordce with the followig closin schedule:
As condertion for th cotiui offer to sell sad proer, Buy agr to pay to seller the
sum of Fie Thousand Dolls ($5,00.00), as a non-rñmda1e option depsit. Th depsit
shal be released to the seller an be applied at each lot closg at the rate of ($ 5,00.00 ) per lot.
Seller may gr, at Seller's sole dion, an extenion of th Purhae Agent to the
Buye. Seller may reui Buyer to deit.adtion opton purchaemoeyJls C(etratinn
for grg an exteon. Buy shall a1!l0 pay one pert (1 %) .permonth on any extension
grte on the tota purchae price. . 8åld iner shall not be applied to the puräs prce. In the

eVet' t1c fun purase prçeis' nO"t fuly paid on.or befor Sid expirtion date, Seller sh ret
sad option-purchae money payments an interst paymts ànd may covey said prer to
other wiout regad to ths Ageemor payments made hereunder and Buye sha have no

clai to said prop, option purha money paymts, or intees payts. In addition to the
purchas prce of the lot, Buyer shal alo pay the followig chges to the seller at closing:

.....,h'

Additiona chas collecte at closing by Seller
Owners Asciation Intial Asesment
Owner Assoc~on Reguar Anua Asesent
Assest for Stet clea and portle toilets:
Mai box and std

Prop Taxes & Iigation Taxes *:
Markeg Fee**:
Sewer Hook up fe

Wat hook up fee

$250 per lot -

$1200 per Jot
$125 per lot
$ 75 per lot
As Asessed or Estited

$2,636
$4wOO
$2~løO, ,

TLflfJ

*Pr;ation of Ower Asociation Regu Anl Asesents, Proper Taxes, and Irgation
Taxes shall be frm closing dae.Pagelof3 0

MSW-W-08-1
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1. Reax of Boise is the exclusve maketig agent for the above named subdivision.

2. ReJax of Boise wishes to accommodae al potential Lot Pucha who dese to buid in
th above na subdiviion, who may then selec thei own Realtors Agets to as in the sal
of a home-siteome. Real Este sign may be placed on optioned lot ony with no arow sign or
agent signs at entrce of subdivision.

3. **Maketig Fee: Th fee may be waive only by Relax of Boise in it sole discreton.

The followig additional ter and coditions shl apply:

1. Buye acknowledges reipt of a copy of the Mater Declartion of Covents, Condition.
Restcton, and Eaements (CC&R's) and the Architectu Design Stada and Constrction

Guidelies for said subdivision and agree to abide by sad docuents.
2. Buye agr to subnut pla and spification to the Artectura control Commtte (ACe)
of the subdvision at 660 E Fra Rd sute 240 Merdian. ID prior to st of constcton.

3. Buyer shall contact Kelley Edwads at Lawyer Title 389-6903 for lot payoff figus.
4. Builde shal verify bounda and meants before stg consction. Seller will not
be respible for dages reultig form Buye's faur to do so.

5. Buyer shall pay al utility hook-up fees at close of escow on lot.
6. Any damage to strets, cur, sidewalk, fences, tiled irrgation lines, utility falities, drage
issues or other imovements shall be the responbilty of the Buyer if ocg afer lot
inecon Lot intion shall tae place with ten day afer date òf opton agrment or

. reording of plat, wWchever date shll oc fit.

7. It is undertood and agr tht Seller will not be reqir to fu Title Insuce to Buye
but Seller wats merhatable tie subject to easements. rectons, and covenan of rerd
and/or as shown on the offcial plat of the subdiviion.
8. This Agreemt shall. be binding on the executors, heir, adstrtors, pernal

reesentatives, succssors, an asgn of the resective paes herto, tie being of the esence.
This agent may only be modifed in wrtig signed by both pares.
9. If lega acon is to be intituted to enore this Agreement, the prevling par sh be
entitled to reaonale attorney fee
10. Buyer acknowledge some member of the Seller maybe licese re estate agents.
11. The Marketig fee on above referce 10t(8) is herby an integr part of this Agrement.
12. Buye wil suply at hisler cos a tras reepacle for all constrction sites they ar
reble for.
13. Buyer wi keep all trash on site an keep al conscton sites clean and orderly.

Page 2 of3
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IMORTAN - AGENCY REPRESENATION CONFIRTION:

In this traction, the brokerge (s) involved and the followig relationship(s) with the B UY
('aget or 'nonage' or 'lited dual agent without an asigned agent' or 'limite du with
asigned agent acting solely on behal of Buyer'):

List Broker acted as a(n) Non-Aget
the BUYER.

Sellig Broker aced as a(n) -kAget
BUY

for

for the

In ths traction. the brokege(s) involved has the followig relationship(s) wi the SEIL
('agent' or 'nonagent' or 'lited dual agent'):

Listg Broker acted as a(n)

SELLER
Agent for the

~el1ig Broker. acted as a(n)
the SELER

Non-Agent for

Eah par signing this docuent confnn that he or shed has received read and widerstood the
Agency Disclosu Brochure and ha elected the relaton$ip coned above. In addtion, each

pa confrm that the brker's agency offce policy was mae available for inction and
review. EACH PARTY UNERTANS THT HE OR SHE IS A "CUSTOMER" AN IS
NOT REREEN BY A BROKE UNSS TH IS A SIGNE WREN
AGRE FOR AGENCY REREENATION.~~
Buye - Builder

4~7=~~
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Plan Aimroval Memorandum

It is hereby agreed that no constrction shall commence until such tie that
builder has received a written 'approval from Greg Jòhnson, General
Manager of Arbor Ridge LLC.
A ful set of plans, plot plan and landscaping plan is to be submitted at 660 E
Franin, suite 240. Builder is advised to get plan submitted ASAP. In the
event that Builder commences without approval developer may at it
discretion levy a fie of $5,000.00 for each offense.

Driveway crossing-No culvert are allowed under approach. Driveway
. must act as a dam in barow ditch. In the event question:: arse on design
. please contact the developers offce.

~ ;;-Z
Builder/Buyer

~~I-t6
Date .
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AROWROCK RACH

ARClTECTUAL GUIELINS
September 2005

Mium house size 2200 squar feet - sinle level
2400 squa feet - two story

Mium of 1200 squa fee on ma floor

Mium of the car attched gae - side entr gares wil be encourged.

Detaed gages or shops wil be alowed as long as they artey match the
house an use the same extor materals.

Fencin - No perieter lot fencin wil be alowed except a five foot black wrught irn.

It is the int of the communty to have lanaping tht flows frm one yar to another.
Hedges an other plantigs to defi bounares will be alowe as apprved on
lancapin plan. Pnvacy fencing wi be alowe for swmig pools an back pao
ar but not closer th fiee feet of a proper line. Prvacy fencin mus be in the

. taup colore viyl. brik, stone or stcco. All dogs mus be on a leash or ina dog nn or .fenced privay ar. . ,
Buidi seback wi be 30 fet frm frnt lot line. 20 fet frm side lot lies an
40 feet frm th rea lot lie.

Al motor homes, boats, RV's. etc mus be stored inide a gae or shop.

Come mus be wrpped. Brick, stone or stucc will be reui on 25% of the frnt

elevaon or other arhitectu feaes as apprved by Artec Commttee. A
mimn of 30 yea Arhite ashat single wi be requi

The sewer hook up fee wi be $4,000

Th wa hook up fee wil be $2.500

HOA Dues wil be $100 per month - $1,200 per year
Traer Fee is $250

Vj:á5
DateBuilder
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INTERMONTAIN SEWR AND WATER INC.

ARBOR RIDGE WATE ACCOUNT
P.O. BOX 34

MERIDI, 10832

De Ho,
Enc pl find th op bu fo bo th wa sy an th war trt sym.
We wi be bill $100 fo wa sys (pid to Ar Rid Wat Acunt an $100 for wa
trat sy (paid to Intermtan se an Wat Inc.) pe mo. Th amnts ar due on th
15' of eah mont an th ch ne to be wnttn to th se copaie unt furt no. Ths
wil pa for th currnt mante co. acnt, utlit an re. We have no bille th
firs si mont in or get an acrae esma of co. Th quen ha be ased why th billng for
wa sysem is a fl ra an no by me rein. If it is de th th water sy che nes to
be at a per gal ra thn th me wi ne to be read and then bill by us. Thi wi Inre
co as th th copa wold ne to hire a me re an it would tae mo ti to cala

us calats.

MSW-W-08-1
Exhibit 204
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Referenc WWP
1 Operaing Costs
2 Accunting
3 Utilitis
4 Part Replacment

Well House
5 servce
6 Accunting
7 Utilitis
8 Part Replacement

Monthly
Yearl
30 Years
Infation (20Jyear)

1 Black Water Inc. Contrt
2 Westpark . Marilea Bonez
3 Idaho Powr. Intermountain Gas

4 Reserve

5 Valley Hydro Inc. Contrct
6 Westrk - Marilea Bonez
7 Idaho Powr, Intermountain Gas

8 Reserve

e

Monthly Unit Cost

$ 3,350.00
$ 750.00
$ 500.00
$ 5.000.00 $9,600.00 $ 96.00

$ 1,050.00
$ 750.00
$ 3.000_00
$ 5,000.00 $9.800.00 $ 98.00
$ 19,4.00 $ 194.00

$ 232,800.00
$ 6,984.000.00
$ 7,123.680.00
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l.naTo:
Gerld & Eileen Corino
11865 Tustin Lane
Kuna, 10 83

Statement Date: 1/'!/07
Invoice # 70C

BURna Peod: 1/1 /07 - 1/31107

Account f: 02-001-$
Se. 'ra AcI since Las st

Prs lae & Pament Reeived by 1/1517

Beinning Balanc
Payents Reced

Remg Pr Bace
$0.00
$0.00

. SO.oo

$100.0
Montly Seivlces
1/1107-1/31107 Wasewater Tret Se

Tot Mon Sees

Tot Due Iy 2/15107 $100.00.............................................................
Account l: 025-001-W

wa Iraoclo Ac Since Lqst Stament

Prev Balace & pay Reeied by 1/15107

Beinning Balance
Payments Reced

Remni Prus lance
$0.00
$0.00
$000

Mont Sees
1/1107-1131107 Water Sees

Tot Mont Sees
$100.00

Tot Due By 2/15/07 $100.00

Detac Here. Retai th por of yo stement for yo recor. Pl al 7 to 10 da for posta delier.

~....... - - - - - - - - - - -.. . - _....... _. - - -............ _................. - -.. _. _. _. - -........ - - _. . - - - - - - _..

Ge & EI Cor Account PavntDue Tot Amnt
1186 Tudn Lane Number Da Due
Kuna, ID 83

2/15107 $100.00025-01-$

Remit U.S. fu payle to Intun s. & w... Inc. Plse ine your
SHUT-OFf DATE: 2/23107accou nuer on yo check

Inteunta se. & Wat. Inc. Amount Enclo
P.O.8ox34

Merian. 10 83 $

~- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - --

1_ I _ . - I _...
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Attention: Arowrock Ranch Homeowners

Date: March 8, 2007

Re: Water/ Sewer Billing

We, Arbor Ridge Water Acct. liC, have met the PUC, Public Utility Commission,
and will be working with them over the next 120 days on setting prices on the
water servce at Arowrock Ranch Subdivision.

At ths time, it has not been determined whether it will continue to be a flat rate
or become metered servce. This will be decided between our compay and the
Puc. In the interim, we will continue biling at our curent rate.

Sewer rates are not regulated by the PUC and will continue at the current rate of
$100.00 per month.

We will be following the direction of the PUC on all tennnation of servce for
non-payments.

Sincerely,.~~
Greg Johnson

MSW-W-08-1
Exhibit 205
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_naTo:
Geld J. Corino
EUee F. Corino
11865 Tustin lane
Kuna, 10 83
_na Per: 211/07 - 2/28/07

Statement Date: 3/08/07
Invoice # 700

Account l; 02-01-$
Seer Trans Acl SI Lc Stant

Pr Bance It Pay..nt Receied by 2/5/07
Benning Balance
Payents Received - Thank You

Rema Prs lae
$100.0
$100.00

$000
Mo Sees
2/1107-2riI07

.1

was Treatmen Seics
Tot Mo seices $100.00

~ .r.Tota Due Iy 3/2/07 SiOO.o.............................................................
Account Ii 025-001-W

Wat Trqnscl Act SleLas llaroen
Pr ..c. It Pav Receied by 2/5/0
Beimin Baance
Paynts Received - Thank You

. ie Prious IGnce

$100.00
$100.00

$000

Mo See.
2/l107-2/2107 Water Seices

Tot Mònl Sees
$100.00

Total Due By 3/2107 $100.00

Detach Here. Retcl lhs po of vo statemet for yo record. Pl al 7 to 10 da for postal de.
Fo Custom Sere or BIng Ines Plase call: (20) 8899~. ext. 104

~-_.- _. - -... ._- _.._...._...- - - - - _. - - --_..- -- - - --- - -------.- -- --- ..-. - ._- - --. - -..- -- -_. --- - -.- _.. _..-

Ged J. Co Account PaymeDu Tot Amunt
Ble.n F. Cor'i Numbe Da Du
1186 Tu. La
Kun, ID 83 025-1-$ 3/2/07 $100.0

Remit U.S. fu payabe to It sew.. & Wa. In. PIe include you
accou number on yo check

Int.n Se. It wat, Inc. Amnt En
P.O. Box 34 

Merian, 10 83
$

~- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - --

I t: J. Corno Account I Payme Due I Total Amunt I
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Mete:
Meter are the prope of the Arbo Ridge, LLC. and are not to be turned on or off except
by authored employees. Unauthored connetion of a meter is ilegal under stat.e law.
Arbo Ridge, LLC. has the riht of acces to meter whenever necesary.

Non-Pay Ternaflon:
Ever attempt wil be made to resolve pament on past due accounts before terination
of seice wil occur,

.- 1 . ~ , i : ;" . . '": .' . .:: ':. . .':', ,~.::. .~: .
!".; . ~ . .-:

." .

Serices disconnected for non-payment wil not be restored until all past due balances,
.,':'nt.w.lli.,Q,t'-on"'..ct.f.. ,ha~i"" i._-n paid d.¿. ,.~ ',,: ~ . ,"'c:.,~; .....,' ,:, ;. "" ,.", , "' ,::.ut__.--.., It ~ ...'f JIj ~,,~~ .__ .".., ._, '."., ...... .',."..~~_ '.. ."
I "

,R~ÔÀnet fee.15.$70.o"
,. ,

.' ~ , ", ". 0. .' .... .. "'.".. ."..' ~ '.,. .",
~- .' '\. ~ ~ . .: :., ,~ ,"l: ..

..,.if you,selce-hÐ, be..te.fo non paent. do not.cut thepadlocon'CL..
recfIateyour.seic..

-.. . "

'.:..\.:

. ,.j '," \ ~,. . . . .. I ' . : .~ '- ~ '. :.

Ill Tur. OM
; 1láftum-ns are ass a $5.0 fee.-and theineterls'reoved unti the account isøaldin full. .' , , .' ,"',. .

Payments: ;;:' , "jf(;"/~.4".:lf_ .,"r:.; _ ~~. ~t~"; \.' ~,,~,,) "..\ ~ ::.\. ~_ '~~~:_:' ~~~:.:.f~. J~',~-~.~'~ :.''c'

Customer have 15 day fr the date the biii is mane to make paent. Our offe
must reeie the pant by the due date to avÇ).Ol.aclonaI'flØ. AQ.ø.fQl.

. OftxbfWoèJlçUoCltl Chk, 'Móé\Qd or Cash.

lO,ynflts IT bè'thdè bymailil1 the envélopeP.~8,~byQUrptnn~statnt. "" .
However, maile paymnts must rech ou mailng addes by 5:0 pm on the date due;
we dQ not go by pogr dgte. All paymnts should show your account numbe,. . .,., ,¡.

lf~t isnot-eceiedby,the'duda, aiale fee.of$3J) wi " as onyo. ....account. t -..,..... . ",i~. .,/. .: '
"1",

-'.-. ~:.:; '.... ~~: '4':."l ~,~.; ~~":.

.'. ", .., I-M

~it. .

~;. .
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Idah!PUbliC Utilties C!mmission
Consumer Inquiry or Complaint Form

Submit electronically below or print and return to:
Consumer Assistance Section, Idaho Public Utilties Commission
PO Box 83720
Boise, Idaho 83720-0074
FAX: (208) 334-4045

You may also contact our offce at!!y (208)334-0369 Or 1-800-432-0369

STEP 1

Before submitting a complaint tathe IPUC please visit this link to determine if the
commission regulates this service. If the company is regulated please contact it as a
first step. If you have already contacted your utility and are not satisfied with its

response, please fil1 out this form to be submitted electronically.

STEP 2
Use the tab key .not the enter key to navigate this form

Inquiry/Complaint Form

name

Email Address

this inquiry/complaint tl Home Business Both
your home or business?

Name

Address
Phone

MSW-W-08-1
Exhibit 206
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Have you contacted the utilit

rearding your concern?

.e
itYes DNo

STEP 3

Below, please desctibeyour question or complaint briefly.

Water Accounti LLC (which is not â in
Ranch Subdivis.ionata rate of $100 per month which is

rat;: of other water service in the area. We
an find no record óf utility filing on thè IPUC . The CC&Rs datèd October 181 2005

the water system is owned by the Ranch Homeowners Association and not
company. We contested the per I PUC on March 12 and have had

to our letter.

STEP 4

Please mail or fax (208)334-4045 copies of any documentâtion, such as bills, that our
office would need to pro.videa response. (Note: If your complaint involves slamming or
a billing dispute, we will be unable to process your complaint without a copy of the bill

in dispute.)
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IDnta Sewer & Water. Inc.

Arbor Ridge. ii

. .

Att Ark Rach Homeowner

Date: Ma 2, 207

RE: Se. Water Bl ChaD"
'/~-:.

Af meetig with many of you on AP i 9, 2007 at the .A Rach
'.,. ....",4nua.l,eo . ...... ' . .. ". '"~ &iie clea tht the claims of misrëplatinwere bier th we fi thout. .

Inteouta Seer & Watr, Inc. (Se serv prvier) and Arbo
Rie, u. (Wate se provier) ar curentl tag stps with the maketig
depaents an re esta copa to ma sue th evone is fuy
inormed of the co of se an wate se in .A Rach Subdn.

We underd your fratin and aplog tht ser and wa fee
wee not mae abdatl cl dur the ea saes of homes"and we wat to

. ...minim:the longteiøpaj. _ l:,
. ~/..i,~;¡.:;.:~ij¡""Ji',V¡~, :i'"~ i" - :.: '_

',i;,.~¡;,: ....':d,;::;iJ.'~iNè have deed uPo tiie fonowg changes to bil:. ". "'~,'Il.:'
· Se wU sty at th cut ra of $10000 pe month. This prce is

copale wi the tw other identi sy in town as describe
below.

o I... Ron Slhdiv
Lo BIe Cah,mb'o Th suvisin ha th sa wa tr sy as Anwr
.Ra-Suvin. Th res-e pay th seer tJmugb tbr
BOA du wi ar SI30 (10810.). Th en am oftb
BOA" go to th waer trlment sy (Tar no IU by a
HOA ma co, an ony ha 2 aç of con an th is
ma by th ho.)o Cii 1l SaIM
!p Be J.j*" (FaJ)o Ths suvin ha th sa waat tr syem as Ar
Ra Sun. Th sy ba be pay tu ove to th BOA
Cu th ho pa for th po an wa bil fo th se
sy an th de pa fo th ma of th sy Th
sy wil be tu ov to th HOA funy tJea an th cost of th
sy wi come fim th HOA du. Cuih co to mantin th
wa tr syst an comm ar is apx. $1740ea

IMSW_W_08-1
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(s.i4S/mo pe ho).(T ar no nm by an HOA Ma
Coy an th co ar is ony 5OxJ350 sqft.)

· Watn wi be reuced to $5000 pe mo (Rtre from Janua
2(0, and contiue at the $50.00 pe month ra unti such tie that we
become ce with the PUC. At tht tie, it wi beome a meteed
serv We antite th th meted serv your waer bil wi
potenti li go ba up.

· As weD, we hae rcmed al Me late fee ch¡e wi the
underdig th you wi nee to brig your acts cut by May
23M to avid any fuer late feesteintion of seces.

Your bilg reflects the above chges. We do not fee tht a meetig is
nec, so ther wi be no meeg at the gre schooL

If you fee that you hae lega re with your rea estate compaie. then
- -th isyour decisthwi not af the.tiuaon of your biDg for
se proed We hope that we have addres your ises and prvided a
compromis to the unfore sion.

Sincerely,

Gre John

. .

P.O. Bo 34 Me, m Of (20) 888-926 EXT 104 fa (208) 888-47
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Jerr Corvino

From: Chns Hecht (Chris.Hecht~puc.idaho.govi
Sent: Monday, March 26. 20079:30 AM

To: Jerr Corvino

Subject: RE: Arbor Ridge LLC

Jerry,

Arbor Ridge has not applied to IPUC even though we have requested that they do so and that is why they operate the
way they do. Once they apply the rates would be subject to verification prior to the IPUC approving the rates. If
application is made the customers would be able to comment prior to approvaL.

Chris Hecht,
Utilty Compliance Investigator
Idaho Public Utilities Commission
208 334-030
800 432-0369

--Original Message-
From: Jerr Corvino (mailto:gcorvino'9yahoo.com)

Sent: Fridoy, March 23, 2007 4:59 PM
To: Chris Hecht
Subject: RE: Arbor Ridge LLC

Chris.

First, thanks for your very fast response. I am very impressed with how
quickly you got back to me. We most recently lived in California so you can
guess what my expectations were for a response.

I knew that Arbor Ridge was a registered Idaho corporation but my firt bil
asked for payment to "Arbor Ridge Water Account, LLC." The second bil
asked for payment to "Arbor Ridge Water Account:' Both payments are to be
mailed to the same address as Intermountain Water and Sewer. Inc. It
appeared they were the same company doing business under a fictitious
business name that had not been registered with the Secretary of State since
neither bil asked for payment to Arbor Ridge. LLC.

Just so I understand your note, Arbor Ridge is only regulated by the IPUC
because they applied to be regulated and are free to operate in any manner
they see fit until they are granted a certificate. If they never had applied
they would be free to operate outside the IPUC rules and regulations for

small water companies. Is that correct?

Also, wil the homeowners in the subdivision be given the opportunity to
participate in the process?

Thanks again,

MSW-W-08-1
Exhibit 208
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Jerry Corvino

--Original Message--
From: Chris Hecht (mailto:Chris.Hecht\Spuc.idaho.govJ
Sent: Friday, March 23, 2007 2:48 PM
To: gcorviho&fyahoo.com
Subject: Aroor Ridge LLC

Mr.. Corvino,

i have attached below the registration information for Arbor Ridge, LLC. As
you can see it is registered with Idoho's Secretory of State office. And
while they must be permitted by the Idaho Deportment of Environmental
Quality to operate as a water company they have not yet processed on
application to obtain a Certificate of Public Convenience and Necessity from
the Idaho Public Utßities Commission. Until they file the application and
complete the required paperwork, and ore granted a certificate from IPUC
their rates do not fall under our jurisdiction.

If I can help you further please let me know.

Thanks,

Chris Hecht.
Utilty Compliance Investigator
Idaho Public Utßities Commission
208 334-0300
800 432-0369

ARBOR RIDGE. LLC
PO BOX 344
MERIDIAN, ID 83680

Type of Business: LIMITED LIABILITY COMPANY
Status: EXISTING, ANREPT SENT 02 Oct 2006

State of Origin: IDAHO
Dote of Origination! Authorization: 06 Dec 200
Current Registered Agent: GREG JOHNSON

660 E FRANKLIN STE 240
MERIDIAN, ID 83642

File Number: W13641
Dote of Last Annual Report: 31 Oct 2006

5/23/2008

e Page 2 of2



e

Michael T. Spink, ISB No. 2201
Lauren Maiers Reynoldson, ISB No. 5909
T. Hethe Clark, ISB No. 7265
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
P. O. Box 639
Boise, Idaho 83701
Telephone: 208/388-1000

Facsimile: 208/388-1001

#21793.8

Attorneys for Defendants Greg Johnson;
Arrowrock Ranch Association, Inc.; Arbor Ridge, LLC;
Intermountain Sewer & Water, Còrp.; and
Powder River Development, Inc.

e

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Guy and Lori Bourgeau, Jetfand Jamee
King, Jerr and Eileen Corvino, Larr and
Diane Grable, Mark and Amber Abercrombie,
Rick and Debbie Whitten, Sheila Johnson and
Jason Jones, Joshua and Tina Bartels, Jason
and Kassy Reeder, Neal and Brenda Koyle,
Cns and Susan Stiver, Deida and Fernando
Diaz, Michael and Linda Wicdenfcld, and
Tony and Vicki Davidson,

Plaintitfs,

)
)

)

)

)

)

)

)
)

)

)

)

)
)

)

)

)

)

)

)
)

)

)

.....,------)

vs.

Greg Johnson, individually and as Director of
Arowrock Ranch Association, Inc.;
Arrowrock Ranch Association, Inc.; Arbor
Ridge, LLC; Intennountain Sewer and Water,
Inc.; Powder River Development, Inc.; and
Douglas Ferguson, individually and as agent
tor Ferguson, Beal & Associates, and
Ferguon, Beal & Association,

Defendants.

AFFIDAVIT OF TIMOTHY L. FARRLL IN OPPOSITION TO
PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT - 1

Case No. CV OC 0708918

AFFIDAVIT OF
TIMOTHY L. FARRELL IN
OPPOSITION TO PLAINTIFFS'
MOTION FOR PARTIAL
SUMMARY JUDGMENT
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STATE OF IDAHO )
) S8.

County of Ada )

I, Timothy L. Farrell, P.E., being tirst duly sworn on oath, depose and, upon personal

knowledge, state as follows:

1. I am a professional engineer registered with the State of Idaho (No. 8574). I am

also certified by the State ofIdaho as a Class iv Certified Water Operator (No. DWD4-12353).

2. I am a Principal Engineer with SPF Water Engineering, LLC, one otthe

preeminent water~engineerng firms in the State of Idaho.

3. I have many years of experience in areas including: public water system design

and permitting; water rate development and analysis; capital improvement planning; water

system operations; source water treatment; water system master plaiming; hydraulic modeling;

water resource and groundwater evaluations; and water quality investigations. 1 am very familiar

with and have helped numerous developers receive all approvals necessary for the development

and permitting of various water systems.

4. Approval for all public water systems, including design, construction, and

development in the State of Idaho must comply with IDAPA 58.01.08, Idaho Rules for Public

Drinking Water Systems. Idaho Department of EnvirolUnental Quality (DEQ) is reviewing

agency for purposes of implementation of the above rules.

5. I was the engineer otrecord for the water system for Arrowrock Ranch

Subdivision (the "Subdivision") throughout the DEQ-approval process. Accordingly, I have

personal knowledge of the relevant tàcts of this matter.

6. The water system for the Subdivision has received all necessary DEQ approvals,

including approval of the water system's Demonstration of Financial, l'echnical, and Managerial

AFFIDAVIT OF TIMOTHY L. FARRLL IN OPPOSITION TO
PLAINTU:rS' MOnON FOR PARTiAL SUMMARY JUDGMENT - 2
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Capacity ("TFM Manual"). The TPM Manual tor the water system associated with the

Subdivision was submitted in October 2005 and received DEQ approval on July i 9,2007. A

true and accurate copy of the approved TFM Manual is attached as Exhibit A.

7. With regard to the water system sering the Subdivision, DEQ's approval of the

water system includes approval of a plan, descrbed in the TFM Manual and in the Amended and

Restated Master Declaration of Covenants, Conditions and Restrictions tor Arrowrock Ranch

Subdivision, dated October 18,2005 ("Restrictive Covenants") to transfer the water system to

either the Subdivision's homeowners' association or another entity after 90% oflots within the

Subdivision have requested water service. This "change of ownerhip" description is included in

the TFM Manual on pages 3-5 and in Paragraph 9.12 ofthe Restrictive Covenants.

8. DEQ approved the TFM Manual, which includes provisions designating ultimate

control and ownership of this public water system. It is common for new public water systems to

be run by the developer and transferred to a DEQ-approved entity on or before full build-out of

the Subdivision.

9. The timing requirements of the transfer were approved by DEQ in the TFM

Manual. If transferred to an entity other than a non-profit association, the PUC may then have

regulation authority in conjunction with DEQ.

10. After approval by DEQ, I engaged in discussions with both DEQ and the PUC

and let them know that the water system would be transferred according to the provisíons of the

TFM ManuaL.

i i. DEQ and PUC offcials accepted this resolution, which allows this developer to

retain control over the pri vate water system for a limìted time during the build-out of their

projects. This also allows a developer to charge for water service, though only insotàr as the

AFFIDA vlr OF TIMOTHY L. FARRELL IN OPPOSITION TO
PLAINTIFFS' MOTION FOR PARTIA SUlvlMARY JUDGMENT - 3
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charges are limited 10 actual operation and maintenance expens~s, plus a small amount for

emergency reserves. (n other words. the system is to be operated effectively on a not-for-profit

basis.

12_ Once the "trigger point" of90% oflots requesting servke is readicù.ihcn iht:

approved TFM Manual designates that the water system may be transferred to another entity

(including to a PUC-cenified entity), but only upon receipt of written authori,-aiion for the

iranstì:r from DEQ.

Further this affant sayeth naught.

DATED this nOd day of January, 2008.

~~'"~' -./ .--.-~?? '-_.-
TIMOTIIY L. FARRELL

SUBSCRIBED AI"D SWORN to before me this 22"" day of January, 2008.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 220d day of January, 2008, I caused a tre and correct
copy ofthc abovc AFFIDAVIT OF TIMOTHY L. FARRELL IN OPPOSITION TO
PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT to be served upon the
following individuals in the manner indicated below:

Eric R. Clark, Esq.
The Real Estate Law Group
1880 S. Cobalt Point Way, Suite 200
P. O. Box 2504
Eagle, ID 83616
Facsimile: 208/939-7136

l\:l U.S. Mail

( ) Hand-Delivery

( J Federal Express

( ) Via Facsimile

( 1 Via Process Server

J. Justin May
May, Sudweeks & Browning, L.L.P.
1419 W. Washington Street
Boise, lD 83702
Facsimile: 208/342-7278

(\( U.S. Mail

( J Hand-Delivery

( ) Federal Express

( J Via Facsimile

( J Via Process Server

/'':'~-I'
"'.j: J )Lt' \...."'
T. Hethe Clark

AFFIDAVIT OF TIMOTHY L. FARRELL IN OPPOSITION TO
PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT - 5
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Michael T. Spink, ISB No, 2201
Lauren Maiers Reynoldson, ISB No. 5909
T. Hethe Clark, ISB No. 7265
SPINK BUTLER, LLP
251 E. Front Street, Suite 200
P. O. Box 639
Boise, Idaho 83701
Telephone: 208/388-1000

Facsimile: 208/388-1001
#21793.8

Attorneys for Defendants Greg Johnson;
Arrowrock Ranch Asso(,"Ìation, Inc.; Arbor Ridge, LLC;
Intermountain Sewer & Water, Corp.; and
Powder River Development, Inc.

e

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Guy and Lori Bourgeau, JefIand Jamee )
King, Jerr and Eileen Corvino, Larr and )
Diane Grable, Mark and Amber Abercrombie, )
Rick and Debbie Whitten, Sheila Johnson and )

Jason Jones, Joshua and Tina Barels, Jason )
and Kassy Reeder, Neal and Brenda Koyle, )

Cris and Susan Stiver, Deida and Ferando )
Diaz, Michael and Linda Wiedenfeld, and )

T'ony and Vicki Davidson, )
)Plaintiffs, )
)vs. )
)

Greg Johnson, individually and as Director of )

Arrowrock Ranch Association, Inc.; )
Arrowrock Ranch Association, Inc.; Arbor )
Ridge, LLC; Intenountain Sewer and Water, )

Inc.; Powder River Development, Inc.; and )
Douglas Ferguson, individually and as agent )

for Ferguson, Beal & Associates, and )
Ferguson, Beal & Association, )

)Defendants. )

Case No. CV OC 0708918

AFFlDA VIT OF ALDEN HOLM
IN OPPOSITION TO PLAINTIFFS'
MOTION FOR PARTIAL
SUMMARY JUDGMENT

AFFIDAVIT OF ALDEN HOLM IN OPPOSITION TO
PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT - 1 MSW-W-08-1
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STATE OF IDAHO )

) 5S.

County of Ada )

I, Alden Holm, CPA, being first duly sworn on oath, depose and, upon personal

knowledge, state as follows:

1. I am a certified public accountant registered with the State of Idaho. I am also

President of Alden Holm & Co., Inc., an Idaho corporation located in the Treasure Valley that

provides tax, business development, and planning serices tor small businesses and high net-

worth individuals.

2. I have over ten years of tax consulting, business-consulting and public utility

auditing experience, including experence as a Principle Auditor for the State ofIdaho.

3. My past experence as a State of Idaho employee included work for the Idaho

Public Utilities Commission (PUC). As a result, I am very familiar with the practices, policies,

and procedures of the PUC.

4. Ibans, in part, to this familiarty, one ofthe services that I am able to provide to

my clients is the abilty to advise and lead clients through the PUC-certification process,

including certification as a small water company.

5. I am presently working with Arbor Ridge, LLC ("'Arbor Ridge"), the developer of

Arrowrock Ranch Subdivision (the "'Subdivision"), in order to achieve PUC certification for the

water system serving the Subdivision. This includes finalizing each of the documents, including

results of ongoing monitoring, necessary to PUC-certification application. Based upon my

review of these documents, I anticipate filing (on behalf of Arbor Ridge or its successor-in-

interest with regard to the Subdivision's water system) for PUC-certification for the water

AFFIDAVIT OF ALDEN HOLM IN OPPOSITION TO
PLAINTIFfS' MOTION FOR PARTIAL SUMMARY JUDGMENT - 2
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system serving the Subdivision by approximately late spring 2008. I have personal knowledge

ofthc relevant facts of this matter.

6. Based upon materials I have reviewed, I anticipate that the monthly rate that wil

be proposed to PUC tor water servce wil be approximately in the range of Fifty Dollars

($50.00) to One Hundred Dollars ($100.00) per month.

7. The rate for water serice that is presently being charged by Arbor Ridge to the

residents of the Subdivision is Fifty Dollars ($50.00) per month. It is my understanding that the

current rates cover some, but not all, of the operation and maintenance costs directly relating to

the water system.

8. In my experence, the PUC has never denied an owner of a water system the

ability to charge a reasonable rate prior to certification. This is due, in part, to the fact that

certification of small water systems is a long process. It may take as long as nine (9) months

from the time of application for certification to take place; this is in addition to the significant

pre-application work, including extensive and time-consuming monitoring (presently being

completed by the developer of the Subdivision and water system), that must also be completed.

9. I am aware that employees of Arbor Ridge have been in discussions with the PUC

related to the Subdivision's water system and have alered the PUC not only to the water

system's existence, but that the Arbor Ridge is curently charging rates to recver ongoing

operation and maintenance costs directly related to the water system. I am aware of no objection

that has been raised by the PUC relating to this water system.

Further this affant sayeth naught.

AFFIDAVIT OF ALDEN HOLM IN OPPOSITION TO
PLAINTIFFS' MOTION FOR PARTIA SUMMARY JUDGMENT - 3
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DATED this 22nd day of January, 2008.

A/~ ¡lL.
ALDEN HOLM

SUBSCRIBED AND SWORN to before me this 22ntl day of January, 2008.

.''l' ~.., .",
~i,.... \~E A. It '.......~,........."1~..

It.:: ...'y ..1-~O~ARl" \ '-i~ 'Ç _ : :- ...,.... ",. :
, puii"'\: 10 ¡,~¡
~l' ...~~,."'....A 1'8 Of \ ..,..'

........,.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22nd day of January, 2008, I caused a true and correct
copy of the above AFFIDAVIT OF ALDEN HOLM IN OPPOSITION TO PLAINTIFFS'
MOTION FOR PARTIAL SUMMARY JUDGMENT to be served upon the fullowing
individuals in the maner indicated below:

Eric R. Clark, Esq.
The Real Estate Law Group
1880 S. Cobalt Point Way, Suite 200
P. O. Box 2504
Eagle, If 83616
Facsimile: 208/939-7136

rx U.S. Mail
( J Hand-Delivery

( J Federal Express

( J Via Facsimile

( ) Via Process Serer

J. Justin May
May, Sudweeks & Browning, L.L.P.
1419 W . Washington Street
Boise, ID 83702
Facsimile: 208/342-7278

k:J U.S. Mail
( J Hand-Deliver

( 1 Federal Express

( ) Via Facsimile

( J Via Process Server

'=- J ~ C--=~
T. Hethe Clark

AFFIDAVIT OF AWEN HOLM IN OPPOSITION TO
PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT - 4
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1

.. NO.

AM fí .s3"~.

J.DAV'ID

2 IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICI

3 STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

4

GUY and LORI BOURGEAU; JEFF and
5 JAMEE KING; JERRY AND EILEEN

6' CORVINO; LARRY and DIANE GRABLE;
MARK and AMBER ABERCROMBIE; RICK

7 and DEBBIE WHITTEN; SHEILA
JOHNSON and JASON JONES; JOSHUA

8 and TINA BARTELS; JASON and KASSY
REEDER; NEAL and BRENDA KOYlE;

9 CRIS and SUSAN STIVER, DEIDA and
FERNANDO DIAZ, MICHAEL and LINDA

10 WIEDENFELD, and TONY and VICKI

11 DAVIDSON,

12 Plaintiffs,

13 vs.

14 GREG JOHNSON; individually and as
Director of Arrowrock Ranch Association,

15 Inc.; ARROWROCK RANCH

16 ASSOCIATION, INC.; ARBOR RIDGE,LLC; INTERMOUNTAIN SEWER AND
11 WATER, INC.; POWDER RIVER

DEVELOPMENT, INC.; and DOUGLAS
18 FERGUSON, individually and aslagent for

Ferguson, Beal & Associates; anä .
19 FERGESON, BEAL & ASSOCIATES,

20 Defendants.

21

Case No. CVOC 0708918

MEMORANDUM DECISION ON:
(1) PLAINTIFFS' OBJECTIONS TO
AFFIDAVITS FILED BY JOHNSON
DEFENDANTS (FARRELL,
NEIFFENEGGER, CLARK, HOLM)
(2) PLAINTIFFS' MOTION FOR
PARTIAL SUMMARY JUDGMENT
ON COUNTS ONE AND TWENTY-NINE
(3) DEFENDANTS' COUNTER-MOTION
FOR SUMMARY JUDGMENT ON
COUNT ONE

, APPEARANCES

Enc R. Clark of The Real Estate Group for the
Plaintiffs Guy and Lori Bourgeau, Jeff and Jamee
King, Jerry and Eileen Corvino, Larry and Diane
Grale, Mark and Amber Abercrombie, Rick and
Debbie Whitten, Sheila Johnson and Jason Jones,
Joshua and Tina Bartels, Jason and Kasy Reeder,

22

23 For Plaintiffs:

24

25

26

MEMORANDUM DECISION. CASE NO. CVOC0708918. PAGE 1
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1

Neal and Brenda Koyle, ens and Susan Stiver, Deida
and Fernando Diaz, Michael and Linda Wiedenfeld, .

and Tony and Vicki Davidson.

Michael T. Spink and T. Hethe Clark of Spink Butler,
LLP for the Defendants Greg Johnson, Arro~rock
Ranch Association, Inc., Arbor Ridge, LLC. :
Intermountain Sewer & Water, Corp., and Powder
River Development, Inc.

2

s For Defendants:

4

5

6
,

J. Justin May of May, Sudweeks & Browning for
Defendants Douglas Ferguson and Ferguson Beal &
Assoc.7

8
PROCEEDINGS

9

10
This matter came before the Court on February 5, 2008 upon (1) Plaintiffs'

Objecions to Affidavits Filed by Johnson Defendants (Farrell, Neiffenegger, Clark,

Hoim), (2) Plaintiffs' Motion for Partial Summary Judgment on Counts One and Twenty-

Nine, and (3) Defendants' Counter Motion for Summary Judgment on Count One.

'1

12

13

14 Following oral argument by counsel, the Court took the matter under advisement.

15 BACKGROUND

16 This litigation arises out of the development of Arrowrock Ranch Subdivision.

17 The Plaintiffs purchased propert within the subdivsion and their suit is against varïous
18

entities associated with the subdivision that are controlled by the Defendant, Greg

Johnson, who has also been sued individually. The Plaintiffs have also made claims

against the Defendant Ferguson, Beal & Associates, a real estate agency, as well as

19

20

21

22 the Defendant Douglas Ferguson, a broker for that agency.

23 The Plaintiffs filed their Second Amended Complaint on November 1, 2007.

24 Their complaint alleges breach of contract, fraud, breach of fiduciary duty, violations of

25 the Idaho Racketeering Act, Idaho Consumer Protection Act (ICPA), breach of the

26

MEMORANDUM DECISION - CASE NO. CVOC0708918 . PAGE 2
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1

CCRs, and operating a water corporation without a permit. At the heart of these claims

is the Plaintiffs' contention that the Defendants represented to the Plaintiffs that their

association fees, water and sewage fees would biled at a flat rate of $1,200 a year.
2

3

4 The CeRs for the subdivision prohibit individual water systems or sewage disposal

5 systems. Upon the purchase of their homes, the Plaintiffs were charged $4,000 for a

sewer "hookup" and $2,500 for a water connection to the Defendants' systems. After

purchasing their homes, the Plaintiffs were biled by two of the Defendant-entities for a

6

7

8
total of $200 a month for their water and sewage alone.

The Defendants filed their Amended Answer on November 20, 2007, claiming

that the Amended Complaint fails to state a claim upon which relief can be granted, the

9

10

, ,

12
doctrines of res judicata and collateral estoppel preclude the claims, the Plaintiffs have

13 not been damaged, and that the Plaintiffs' claims are barred by the equitable doctrines

14 of estoppel and unclean hands.

15 The Plaintiffs filed the present Motion for Partial Summary Judgment on Counts

One and Twenty-Nine on December 14, 2007. The Defendants filed their Counter

Motion for Partial Summary Judgment on Count One on December 18, 2007. The

Plaintiffs filed objections to certin affidavits submitted by the Defendants on January

16

17

18

19
29,2008.

20

LEGAL STANDARD
21

22
Idaho Rule of Civil Procedure 56(c) sttes that summary judgment shall be

23 rendered "if the pleadings, depositions, and admissions on file, together with the

affidavits, if any, show that there Îs no genuine issue as to any material fact and that the

moving part is entitled to a judgment as a matter of law." Summary judgment may be

24

25

26
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1

rendered upon an entire case .or discrete claims or issues. See I.R.C.P. 56(d).

It is well settled that a mere scintila of evidence or only a slight doubt as to the
2

3 facts is not sufficient to withstand summary judgment. Corbridge v. Clark Equipment

4 CO., 112 Idaho 85j 87,730 P.2d 1005, 1007 (1986). The moving part is entitled to

5 summary judgment when the non-moving part fails to make a showing sufficient to

6 establish the existence of an element essential to their case on which they bear the

7 burden of proof at triaL. Ponds v. Denison, 120 Idaho 425, 426, 816 P.2d 982, 983
8

(1991). A part who resists summary judgment has the responsibility to place in the

record before the court the existence of controverted material fact that require
9

10

resolution at trial. Sparks v. St. Luke's Regional Medical Center, Ltd., 115 Idaho 505,
11

12 508, 768 P.2d 768,771 (1988). A part may not rely on his pleadings nor merely assert

13 ' the existence of facts which might or wil support his legal theory. Id. A part must

14 establish the existence of those facts by deposition, affidavit, or otherwise. Id.

15 Additionally, the trial court must construe the record liberally in favor of the non-

16 moving part and draw all reasonable factual inferences in favor of such part. Bear

17 Lake West Homeowner's Assc. v. Bea.r Lake County, 118 Idaho 343, 346, 796 P .2d
18

1016, 1019 (1990). Furthermore, all doubts are to be resolved against the moving part

and the motion must be denied if the evidence is such that conflicting inferences may

be drawn therefrom, and if reasonable people might reach different conclusions.

19

20

21

22
Pa.rkerv. Kokot, 117 Idaho 963,793 P.2d 195 (1990).

DISCUSSION23

24 1. Plaintiffs' Objection to Affdavits

25 The Plaintiffs raise several objections to affidavits submitted by the Defendants

26
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in opposition to their Motion for Summary Judgment. The Defendants submitted
1

affidavits by Alden Holm, a CPA and Arbor Ridge empioyee, T. Hethe Clark, the
2

3 Defendants' attorney, Trent Neiffenegger. an employee of Arbor Ridge, and Timothy

4 Farrell, the engineer that designed the water utilty for the Arrowrock subdivision. The

5 Plaintiffs have objected that these affidavit contain inadmissible hearsay, that the

6 statements lack a basis for expert opinion testimony, contain legal opinions, or are

7 without relevance.

8

10

Mr. Holm's affidavit identifies his experience in tax consultation, as well as his

former background as an ex-employee of the Idaho Public Utilties Commission (PUC).

Paragraphs 8 and 9 describe Mr. Holm's knowledge of the PUC process and his
11

awareness of what steps that unnamed Arbor Ridge employees have taken with the
12

13 PUC in the process of receiving certification. To the extent that Paragraph 8 draws on

14 , Mr. Holm's prior experience, these statements would be admissible only if Mr. Holm

15 was a qualified expert in PUC certification, which has not been demonstrated to the

16 Court. Paragraph 9 contains hearsay that purports to stand for the truth of the matter

17 asserted. The PUC employees or Arbor Ridge employees that have been involved in

18
this process may submit their own testimony as to what discussions have or have not

9

19
occurred in regard to the Arrowrock Ranch water system. Paragraphs 8 and 9 of the

20
Holm affidavit wil be stricken.

21

An affidavit of Defendants' counsel. Mr. Clark, was submitted .with attched
22

23 emails between a former Arbor Ridge employee and an employee for the PUC. These

24 emails are hearsay and wil be stñcken.

25 The affdavit of Trent Neiffenegger was filed by the Defendants. Mr.

26
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1

Neiffenegger is a current Arbor Ridge employee. Paragraph 4 was objected to by the

Plaintiffs as containing legal opinions on the meaning of documents and hearsay

statements of what the developer intended. The Court agrees that it is unclear in the

affidavit how Paragraph 4 Is based on the affianfs personal knowledge and that the

content of the plat itself is best proven by the admittance of the document itself. Thus,

2

:3

4

5

6 Paragraph 4 of Mr. Neiffeneggers Affidavit wil be stricken.

Timothy Farrell's affidavit was also submitted by the Defendants. Mr. Farrell is7

B
the principal engineer in charge of the Arrowrock Ranch's water system. Mr. Farrell

9

10
describes his experience, which the Court wil find does not qualify him under Idaho

Rule of Evidence 702 as an expert regarding the PUC's certification process. As

approval under the Department of Environmental Quality is not at issue, his expertise in
11

12

13 this area is not relevant. As such, Paragraphs 1 through 9 and Paragraph 12 wil be

14 stricken. Mr. Farrell's statements regarding what the DEQ or PUC accepted, contained

15 in Paragraph 11, is hearsay, and so wil also be stricken.

16

17

Count One: Plaintiff' Motion tor Summary Judgment and the
Defendants' Counter..Motion for Summary Judgment.

The Plaintiffs have asked this Court to award summary judgment in their favor on

2.

18

19 Count One, which alleges a breach of contract. The Plaintiffs' theory is that the

reference to the CC&Rs in the purchase agreements incorporates the duties expressed

in the restrictive covenants as part of the purchase agreement. Hence, a breach of the

20

21

22 covenants would be an incorporated breach of the contract. However, the Defendants
23

contend that there is a lack of contractual privrt between the Defendants and the
24

25
Plaintiffs who purchased propert from a seller other than the Defendants. As to the

Plaintiffs who purchased directly from the Defendants, the Defendants state that at
26
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1

most the purchase agreements incorporate the notice requirements for Ce&Rs, but do

not incorporate the covenants themselves as contractual burdens on the parties.

While there are similarities between contract law and law regarding restrictive

2

3

4 covenants, a claim to enforce restrictive covenants is not one that sounds in contract

5 law. The fundamental principles of mutuality and contractual privity are absent in such

8 restrictive covenant claims. See 34 Am. Jur. 3d Proof of Facts 339 § 2. Instead, privity

7 of estate is required, but that privity of estate is not a substitute for a contract. Rather,
8

the claim is based in the CC&R duties that may run with the land apart from any
9

10

"

contractual document. ¡d.

The distinction between a breach of contract claim and a claim to enforce a

restrictive covenant is not one that can be alleviated by changing a caption or labeL. If
12

13 that were the case, such a distinction could be quickly alleviated by the liberal

14 constructon of pleadings permitted in Rule 8(t). Rather, the distinction goes to the

15 heart of the claim and has profound implications on the appropriate remedy. Idaho

16 courts have not addressed whether more than injunctive relief is appropriate for claims

17 to enforce covenants, but even if such relief was appropriate, it would not necessarily

18
be a calculation based on contract law principles. See 34 Am. Jur. 3d Proof of Facts

339 §§ 10-12. Furthermore, the Second Amended Complaint's pleadings on Count

One and the briefs filed in support of the Plaintiffs' motion for summary judgment are all

based on contractual law and not Idaho law regarding restrictive covenants. The

Plaintiffs' moving papers extensively detail their argument that the contracts for the sale

of propert incorporated by reference the CC&Rs and by that reference, the CC&Rs

become contractu~1 obligations between the parties. This argument sounds exclusively

19

20

21

22

23

24

25

26
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in contractual law rather than as a claim to enforce a restrictive covenant. Additionally,
1

the remedy sought in the prayer for relief does not include one appropriately tied to a
2

3 claim to enforce a restrictive covenant.

4 As to the Plaintiffs that do have contractual privity with the Defendants because

5 they purchased the land directly from the Defendants, there is stil a problem with the

6 Plaintiffs' allegation that the CC&Rs were incorporated. The relevant provision of the

Purchase Agreements read as follows: "Buyer acknowledges receipt of a copy of the

Master Declaration of Covenants, Condition, Restriction, and Easements (OC&R's) . . .

and agrees to abide by said documents" (emphasis added). The Court has not found

any basis in Idaho law that suggests that such contractual language stating that a buyer

7

8

9

10

11

acknowledges the receipt of CC&Rs and agrees to abide by them could reasonably be
12

1 :3
interpreted as creating additional duties for the seller. The Plaintiffs cited to Shawver v.

Huckleberry Estates, LLC in support of their argument that such a reference was an14

15 incorporation. 140 Idaho 354, 93 P.3d 685 (2004). However, that case concerned a

16 buyer who purchased land only to find that the seller-subdivision later amended the

17 CC&Rs to increase the square footage requirement. Id. There was a question as to
i8

whether the amendment was a breach of the purchase and sale agreement, and
19

20
another question as to whether the amendments to the CC&Rs were applicable to the

buyer. The Court found that the amendment was not a breach and that the amended
21

Ce&Rs applied to the buyets land because the buyers were notified through the
22

23 purchase and sale agreement that it was their duty to obtain a copy and review the

24 applicable CC&Rs. Id. at 364-365, 93 P .3d at 695-696.

25 While on one hand, the Shawver court acknowledged the incorporation of the

26
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1

Ce&R amendment provisions into the purchase agreement, CC&R references in

contracts for the purchase of real estate are generally included to provide the buyer

notice of the buyer's duty to review the CC&Rs. The court În Shawver did not extend

2

s

4 the use of such provisions into creating additional contractual duties for the seller, and

ó there is no basis to do so in this case when the plain language of the contract clearly

indicates that the reference was meant for the protectio of the seller, not the buyer.6

7 Any other interpretation of that provision does not adequ tely give the seller notice that

8
the seller may be additionally bound by provisions con ined outside the contractual

9

10
language itself.

For all of these reasons, the Plaintifs have not pi d a claim that this Court can

award summary judgment upon. Rather, the Defendants have demonstrated that even
l'

12

13 construing all contested fact in favor of the Plainti s, the Plaintiffs stil cannot

successfully prevail on the breach of contract claim that they have pled. Accordingly,14

16

15 the Court wil award the Defendants summary judgment 0 Count One.

3. Count Twenty-Nine: Plaintiffs' Motion fa Summary Judgment

17 Count Twenty-Nine of the Plaintiffs' Second Amen ed Complaint alleges that the

Defendants are operating a water corporation without a ermit. The Defendants admit
18

19
to operating what is described in Idaho Code § 61-125 s a "water corporation." The

20

21
Defendants also admit that they have not yet applied f r a certificate of convenience

and necessity, although for some time they have stated t at they plan to make such an
22

23 application in the future. A certificate of convenience a d necessity Is required under

24 Idaho Code § 61-526, which states in relevant part:

25 No street railroad corporation, gas corporation, electrical corporation,

M~o~:::::::~~=:::n, ìl heooefort boin the

26
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1
construction of a street railroad. or of a line, plant, or system or of any
extension of such street railroad, or line. plant, or system, without having
first obtained from the commission a certificate that the present or future
public convenience and necessity require or wil require such construction2

3

4 I.C. § 61.526 (emphasis added).

5 The statute goes on to list some exceptions to the interpretation of the provision,

but no part has alleged that any of these exceptions are applicable to the current case,

nor does the Court find any of the exceptions applicable from its own reading of the

statute. Additionally, a review of IDAPA 31.01.01.111 suggests that the reading of the

statute is correct, in that every reference to the utilty service is qualified with the term

"proposed." Even further, the regulation requires that the public utilty state lithe manner

in which the applicant proposes to finance new utilty service construction, the time

6

7

8

9

10

11

12

13 when the applicant proposes to begin construction and the time when the applicant

14 proposes to begin service." IDAPA 31.01.01.111.

15 The Defendants argue that the PUC is aware of the Defendants' water service

16 charges to the Plaintiffs and that the PUC has condoned such charges dunng times

17 when certificate applications are in the process of being completed and approved. In

18 support of this defense, the Defendants have not produced non~hearsay statements

from any employee from the PUC as verification. Further, the Defendants have not

pointed to any written policy or regulation promulgated by the PUC that describes any

19

20

21

22
permitted transitional charging, or even construction, of a water corporation before

23
receiving a certificate of convenience and necessity. From the statute and regulations,

24 a certificate for necessity and convenience was required before the construction of the

25 water system at all. The Defendants have gone further than merely commencing

26
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construction-the constructon has been completed. The Defendants have gone even
1

further and have begun to charge customers for its services. The Plaintiffs have no way
2

s to know how long-onths or even yearsthat this unregulated assessment might

4 continue without oversight by the PUC.

s In order to survve summary judgment, more than a scintila of evidence must be

6 put forth in defense of one's argument. Here, the Defendants have failed to provide

7 such evidence because the affidavits and other evidence submitted was largely based

8
on hearsay and statements lacking personal knowledge. The Court has stricken those

9

10
statements. As such, the Court must grant the Plaintiffs' Motion for summary judgment

on this count as to the issue of whether the statute has been víolated. The Court notes,
11

however, that little to no briefing or oral argument addressed the subject of an
12

13 appropriate remedy, whether that relief is an injunction, damages, or some other

14 remedy. A further hearing, upon the request by either part, wil be necssary before

15 any such relief wil be granted by the Court.

16 CONCLUSION

17 The Court wil GRANT the Plaintiffs' Motion for Summary Judgment on Count
18

Twenty-Nine and DENY the Plaintiff' Motion for Summary Judgment on Count One.
19

21

The Court wil GRANT the Defendants' Counter Motion for Summary Judgment on

Count One.

DATED this (tJ day of March 2008.

CHAEL McLAUGHLIN
DISTRICT JUDGE

20

22

23

24

25

26
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